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H.  R.  No.  6. 


MR.    GUERIN. 


A   RESOLUTION. 


(Offered  Tuesday,  Aug.  26th.). 


Resolved,  That  for  the  purpose  of  considering  all  bills  relating  to  the  govern- 
ment of  municipalities  of  this  state,  introduced  in  the  House  of  Representatives 
during  the  present  Extraordinary  Session,  or  which  may  be  messaged  to  it  from 
the  Senate,  the  Speaker  of  the  House  appoint  from  the  members  of  the  House 
a  special  committee  not  less  than  seventeen  (17)  members,  whose  duty  it  shall 
be  to  consider  each  of  said  bills  in  as  expeditious  a  manner  as  possible  and  report 
the  same  with  the  result  of  its  deliberations  to  this  House  for  its  further  considera- 
tion. 

On  motion  of  Mr.  Guerin  the  rule  was  suspended  and  the  resolution  adopted. 

The  Speaker  of  the  House  appointed  as  a  special  committee  under  H.  R.  No.  6, 
Messrs:  Comings  of  Lorain,  Painter  of  Wood,  Guerin  of  Eric,  Price  of  Athens, 
Cole  of  Hancock,  Williams  of  Hamilton,  Metzger  of  Stark,  Thomas  of  Huron, 
Chapman  of  Montgomery,  Allen  of  Fulton,  Silberberg  of  Hamilton,  Worthington 
of  Belmont,  Denman  of  Lucas,  Hypes  of  Clark,  Willis  of  Hardin,  Gear  of 
Wyandot,  Stage  of  Cuyahoga,  Bracken  of  Franklin,  Ainsworth  of  Defiance, 
Maag  of  Mahoning,  Huffman  of  Butler,  Brumbaugh  of  Darke  and  Sharp  of 
Fairfield. 

The  special  committee  organized  by  selecting  Hon.  A.  G.  Comings  Chairman, 
Hon.  F".   B  Willis  Vice  Chairman  and  Hon.    L    E.    Huffman   Secretary. 


Note.  —  For  bil!.-  as  reported  back  by  Special  Committee  see  House  Journal  of 
Extraordinary  Session,   "."ith  (leneral  Assembly. 
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Wednesday,  August  27th,   1902. 
8:30  A.   M. 

The  Committee  appointed  by  the  Speaker  to  consider  the  Code 
met  in  the  room  set  apart  for  their  use,  with  Mr.  Comings  in  the  chair. 

The  Chair:  Gentlemen,  it  has  been  suggested,  and  I  think  it  a 
good  idea,  that  the  members  retain  the  seats  which  they  have  this  morn- 
ing. It  will  facilitate  the  work  and  we  will  know  where  to  look  for 
the  members,  and  know  just  where  to  find  them.  I  would  also  suggest 
that  the  roll 'be  called  at  the  opening  of  our  sessions  so  we  can  keep  a 
record  of  the  attendance.    The  clerk  will  now  call  the  roll. 

The  Clerk  then  called  the  roll  and  the  following  members  responded 
to  their  names: 

Mr.  Comings,  Mr.  Painter,  ^Ir.  Guerin,  Mr.  Williams,  Mr.  Metzger, 
Mr.  Thomas,  Mr.  Allen,  Mr.  Denman,  Mr.  Willis,  Mr.  Stage,  Mr. 
Bracken,  Mr.  Ainsworth,  Mr.  Maag,  Mr.  Huffman  and  Mr.  Brumbaugh. 

The  Chair:  The  next  thing  in  order  will  be  the  report  of  the  sub- 
Committee. 

Mr.  W.  E.  Guerin :  Mr.  Chairman,  your  sub-committee  begs  to 
submit  the  following  report: 

REPORT  OF  SUB-COMMITTEE  ON    PROGRAM.ME  TO   THE 
SPECIAL  COMMITTEE  OX  MUNICIPAL  CODE. 

Your  sub-committee  on  programme  begs  to  submit  the  following  re- 
port : 

As  to  the  time  for  the  sittings  of  the  committee,  your  committee 
recommend  as  follows: 

Wednesday,  August  2^ 8 :30  to  10  :oo. 

"  "  1 :30  to    5  :oo. 

7:30  to    9:30. 
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Thursday 9  :oo  to  12  :oo. 

"  2  :oo  to    5  :oo. 

7'-30  to    9:30. 

Friday 9  :oo  to  12  :oo. 

"      2  :oo  to    4  :oo. 

Thursday,  Sept.  4th 10  :oo  to  12  :oo. 

"  **        2  :oo  to     5 130. 

7:30  to    9:30. 

Friday,  Sept.  5th 9  :oo  to  12  :oo. 

2  :oo  to    5  :oo. 

7:30  to    9:30. 

And  all  other  days. 
As  to  the  subjects  to  be  discussed  and  the  hearings  to  be  given  atr 
the  different  sessions  of  the  committee,  your  committee  recommend  as 
follows : 

Wednesday,  August  27,  8:30  to  10:00  A.  M. —  Report  of  sub-com- 
mittee and  the  discussion  of  the  Code  by  the  committee. 

Wednesday,  August  27th.  1 130  to  5  :oo  P.  M. —  Address  by  Wade 
Ellis,  Esq.,  and  Smith  Bennett,  Esq.,  on  the  principles  and  in  explanation 
of  the  Governor's  Code. 

Wednesday,  August  27th,  7 130  to  9 130  P.  M. — Addresses  by  Judges 
Stewart  and  Okey,  and  Allen  Ripley  Foote,  on  municipal  government. 

Thursday,  August  28th,  9  to  12  A.  M. — Discussion  by  committee 
of  the  codes  introduced. 

2  :oo  to  5  :oo  P.  M. — Addresses  by  members  of  the  State  Bar  Com- 
mitte  on  Constitutionality  of  different  codes,  etc. 

7:30  to  9:30  P.  M. — ^Discussion  by  the  committee  on  the  general 
principles  to  be  embodied  in  the  Municipal  Code. 

Friday,  August  29th,  9:00  to  12:00  A.  M.  and  2:00  to  4:00  P.  M. — 
General  discussion  in  committe  on  the  subjects  pertaining  to  the  Code 
to  be  decided  by  the  committee. 

Thursday,  September  4th,  commencing  at  10:00  o'clock,  10:00  to* 
12:00  A.  AT.,  2:00  to  5:00  P.  M.,  7:30  to  9:30  P.  M.  Mayors  and  cities 
and  villages. 

Friday,  September  5th,  9  :oo  to  12  :oo  A.  M.,  2  :oo  to  5  :oo  P.  M.,  7 130 
to  9:30  P.  M. — City  and  village  solicitors,  and  representatives  of  legal  de- 
partments of  mimicipalities. 

Monday,  September  7,  9  :oo  to  12  :oo  A.  M.,  2  :oo  to  5  :oo  P.  M.,  7 :30» 
to  9:30  P.  M — Representatives  of  city  and  village  councils. 
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Tuesday,  September  8,  9:00  to  12:00  A.  M..  2:00  to  5:00  P.  M. — 
^Representatives  of  boards  of  health. 

7:30  to  9:30  P.  M. — Boards  of  public  improvement. 

Wednesday,  September  9,  9:00  to  12:00  A.  M.,  2:00  to  5:00  P.  M. 
-and  2:30  to  9:30  P.  M. — Boards  and  chambers  of  commerce,  municipal 
.-associations,  builders'  exchange  and  taxation  commissions  on  the  sub- 
jects of  taxation  and  assessment  and  general  principles  of  municipal 
government. 

Thursday,  September  10,  9:00  to  12:00  A.  M.,  2:00  to  5:00  P.  M., 
7:30  to  9:30  P.  M. — Hearing  to  all  persons  interested  in  the  discussion 
*of  franchises,  and  the  granting  and  renewal  of  the  same.. 

Further  announcement  of  programme  will  be  made  as  soon  as  pos- 
-sible  after  September  4th. 

Your  committee  recommends  that  the  general  committee  shall  con- 
•tinue  in  session  for  hour  specified  for  general  discussion. 

Respectfully  submitted. 


Sub-committee. 

Mr.  W.  E.  Guerin:  Mr.  Chairman,  I  move  the  adojnion  of  this 
Tcport. 

Motion  seconded  by  Mr.  Willis. 

Mr.  Bracken:  Mr.  Chairman,  there  are  two  other  measures  which 
I  w-ish  might  be  added,  and  are  not  in  the  report — I  move  you  that 
Friday,  September  nth,  at  9:00  A.  M.,  the  cclrgymen  be  invited  to 
-speak  on  the  moral  aspect  of  the  Code ;  and  in  the  afternoon  from  2 :30  to 
5  :oo  that  we  hear  members  of  labor  interests — be  invited  to  speak.  That 
will  allow  everybody  to  come  in.  I  want  these  special  assignments  for 
these  particular  interests. 

Mr.  Guerin :  Mr.  Chairman,  at  the  bottom  of  the  second  page 
"it  says  further  announcement  of  progress  will  be  made  as  soon  as  pos- 
sible after  September  4th.  The  reason  that  we  did  not  go  further  w^as 
that  we  knew  there  were  other  subjects  that  we  would  desire  discussed, 
and  whicli  we  would  want  to  ask  to  have  discussed,  or  suggested,  and 
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ask  from  other  members  the  subjects  which  they  might  desire  brought 
up — and  it  was  the  intention  of  the  committee  as  soon  as  possible  after 
September  4th  to  arrange  a  further  programme  giving  opportunity  to 
members  of  the  committee  who  have  anything  particular  they  desired 
to  have  brought  up  for  discussion.  I  hope  the  gentleman  will  withdraw 
his  motion. 

Judge  Thomas:  Mr.  Chairman,  there  was  nothing  in  the  original 
motion  providing  for  this  committee,  and  we  hoped  the  committee  would 
not  disturb  this  committee  at  present  because  we  believe  that  it  w^ould 
be  a  very  good  w^ay  to  dispose  of  the  arrangement  to  have  the  com- 
mittee look  after  it,  and  this  was  the  very  reason  suggested  by  the  gen- 
tleman from  Franklin  —  we  could  take  up  the  subjects  he  suggests,  and 
arranfi:c  for  them  on  the  programme.  The  subject  was  spoken  of  yes- 
terday, but  we  did  not  put  it  in  because  while  knowing  the  importance  of 
it,  we  thought  we  could  arrange  that  later. 

Mr.  Bracken :  The  only  desire  was  that  w^e  might  introduce  these 
elements  here  that  are  being  sprung,  that  we  might  be  prepared ;  but  I 
have  no  objection  to  withdrawing  my  motion. 

Motion  of  Mr.  Bracken  withdrawn. 

The  Chair :  The  question  is  on  the  adoption  of  the  report  of  the  sub- 
committee.   Are  there  any  further  remarks  ? 

Mr.  Stajcre:  Mr.  Chairman,  while  we  are  on  this  subject,  so  that 
we  may  have  it  as  a  matter  of  record,  not  only  the  question  of  labor  ta 
be  in  this  discussion,  as  suggested,  but  also  to  get  those  interested  in 
the  subject  of  civil  service  and  the  merit  system.  1  mention  this  that 
we  may  have  it  as  a  matter  of  record. 

The  Chair :     That  is  included  — 

Mr.  Guerin :     Mr.  Chairman,  we  will  take  care  of  that  a  little  later. 

The  Chair :  Are  there  any  further  remarks  ?  What  is  your  pleasure, 
gentlemen,  in  regard  to  passing  resolutions  by  viva  voce  vote  ? 

Mr.  Brumbaugh:  Mr.  Chairman,  the  report  of  the  sub-committee 
has  been  accepted. 

The  Chair :     The  question  is  on  the  report  of  the  sub-committee. 

The  Chair  then  put  the  motion,  which  was  carried  unanimously. 

Mr.  Allen:  Mr.  Chairman,  I  desire  to  make  a  motion  that  this^ 
sub-committee  be  continued  during  the  sitting  of  the  Committee,  and 
that  they  take  it  upon  themselves  to  ascertain  the  names  of  speakers, 
and  also  the  order  in  which  they  speak,  and  fix  the  time,  and  allow  about 


Morning  Session,  August  27,  1902,  7 

two  weeks.  In  that  way  we  will  have  things  in  such  form  that  we 
can  go  on  with  our  business  in  order,  and  the  work  can  be  expedited, 
and  we  can  accomplish  more.  This  sub-committee,  by  continuing  in 
charge  during  the  sitting  of  this  committee  can  look. after  all  these  details 
and  report  them  to  the  committee  here.  The  committee  can  take  care  of 
them  in  good  shape. 

Mr.  Willis :     Mr.  Chairman,  I  second  the  motion. 

Mr.  Willis:  It  seems  to  me  that  this  is  a  very  wise  motion,  and 
I  hope  that  it  will  prevail.  In  a  committee  as  large  as  this,  unless  we 
have  a  sub-committee  to  look  after  these  matters,  we  are  going  to  get 
into  a  quagmire.  It  occurs  to  me  it  will  be  absolutely  necessary  that  we 
have  a  strict  program  here,  and  shall  follow  strict  parliamentary  procedure, 
because  awe  are  not  going  to  take  the  chances  of  getting  anything  done, 
and  unless  we  follow  strictly  parliamentary  procedure  everything  will 
be  hurly-burly,  and  not  being  satisfactory.  We  should  have  a  program 
from  day  to  day,  and  assign  the  work  from  day  to  day,  so  that  we  will 
know  how  to  prepare  for  it,  and  we  will  govern  ourselves  in  a  strictly 
parliamentary  manner. 

Mr.  Williams :  Mr.  Chairman,  I  was  going  to  ask  for  information. 
Suppose  some  members  would  have  speakers  or  organizations  that  would 
want  to  be  heard. 

The  Chair :     They  can  report  to  the  sub-committee. 

The  Chair  then  put  the  motion  which  was  carried  unanimously. 

Mr.  Brumbaugh:  Mr.  Chairman,  I  want  to  report  to  the  sub- 
committee, and  the  committee  also,  that  I  was  assigned  the  duty  of 
speaking  to  Judge  Okey,  it  was  the  duty  assigned  to  me,  and  he  agreed 
to  be  present. 

The  Chair:  Is  there  any  further  business  in  detail  to  come  before 
the  Committee?  Has  the  committee  made  arrangements  for  the  print- 
ing of  this  programme,  so  that  we  can  have  copies  of  the  dates? 

Judge  Thomas:  I  suggest  that  some  one  allow  the  Chairman  to 
have  his  report  so  that  he  can  look  at  it. 

Mr.  Guerin :  In  discussing  the  programme  of  the  procedure  here 
yesterday  it  occured  to  us  that  it  would  be  a  very  wise  thing  for  us 
to  have  these  proceedings  in  each  one  of  the  meetings  taken  down  in 
shorthand  by  an  official  stenographer,  and  reduced  to  long-hand  on  the 
typewriter,  and  my  idea  was  that  if  that  could  be  done  that  we  could 
arrange  with  the  state  printer  to  have  these  proceedings,  all  of  the  pro- 
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ceedings,  and  everytfaing  that  goes  on  at  the  meetings  printed,  or  if  we 
want  it,  we  can  have  one  stenc^irapher  come  in  the  morning  and  take 
down  the  proceedings,  and  after  she  goes  off  have  it  reduced  to  long- 
hand on  the  typewriter — ^we  want  the  escaa  proceedings  of  the  meet- 
ing —  and  give  this  and  each  one  of  the  addresses  to  us  as  soon  as  possible 
thereafter.  I  belie\'e  that  the  formulation  of  the  Code  is  of  such  im- 
portance that  the  people  of  the  State — I  believe  that  it  is  of  as  much 
importance  to  the  people  as  the  Constitution,  and  I  believe  that  it  would 
be  needed  from  time  to  time  in  the  courts  when  the  question  as  to  what 
the  intention  of  the  legislature  ^-as — the  minutes  of  these  meetings  will 
be  invaluable,  and  I  think  we  ought  to  have  that  report  subsequently 
printed,  and  I  therefore  move  you  that  some  committee  be  appointed 
to  arrange  for  that. 

The  Chair:  Gentlemen,  you  have  heard  the  motion,  is  there  a  sec- 
ond?    Motion  seconded. 

The  Chair:  The  motion  is  that  a  committee  of  three  be  appointed 
for  making  further  arrangements  for  keeping  copies  of  these  meetings. 

Mr.  Willis:  I  thought  the  motion  was  that  the  matter  be  referred 
to  this  sub-committee;  I  don't  think  there  is  any  necessity  for  having 
another  committee.  I  move  to  amend  that  motion  so  that  it  shall  read 
that  the  matter  of  selection  of  stenographers  be  referred  to  the  sub- 
committee. 

Mr.  Denman:  I  don't  think  that  the  sub-committee  wants  to  do 
all  the  work.  If  we  carry  out  and  do  what  is  laid  out  for  us,  I  think 
we  will  have  our  hands  entirely  full.  I  hope  that  this  amendment  will 
not  prevail,  but  another  committee  be  appointed.  I  think  it  is  neces- 
sary to  have  more  than  one  stenographer.  One  stenographer  cannot  take 
in  the  afternoon  and  transcribe  by  the  next  morning.  I  do  not  think  it 
would  be  possible  for  one  stenographer  to  do  our  work.  There  will  be 
a  great  deal  of  work  connected  with  it — lookin<2:  after  speakers  and  ad- 
dresses, etc.,  so  I  think  we  should  have  another  committee.  I  am  satisfied 
we  will  have  all  we  can  do. 

Mr.  Williams:  Mr.  Chairman,  I  think  it  is  a  good  suggestion.  I 
think  if  the  sub-committee  does  the  work  faithfully  they  will  have  enough 
to  do,  and  there  should  be  a  separate  committee  appointed. 

Mr.  Painter :  I  am  not  in  favor  of  another  committee,  for  the  reason 
that  this  committee  in  arranging  the  programme  is  fully  acquainted  with 
the  work  along  that  line,  and  I  don't  think  the  additional  work  of  see- 
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ang  to  the  printing  or  arranging  for  the  printing  of  the  proceedings  of 
this  committee  will  burden  them  too  much,  from  the  fact  that  they  would 
i>e  all  the  time  familiar  with  the  arrangement  and  the  program.  I  think 
it  is  the  duty  of  the  committee  to  shoulder  this  responsibility. 

The  Chair:     All  in  favor  of  the  motion  say  aye. 

Motion  overuled. 

The  Chair:  We  will  have  the  roll  call.  The  question  is  on  the 
amendment  of  submitting  it  to  the  sub-committee  instead  of  a  new  com- 
.tnittee. 

The  roll  was  then  called  and  resulted  in  the  motion  being  carried. 

The  Chair:  The  question  now  is  on  the  original  motion.  Those 
din  favor  of  the  original  motion  as  amended  say  aye. 

Motion  carried. 

The  Chair:  The  whole  matter  is  now  referred  to  the  present  sub- 
-committee.     Is  there  any  other  matter  on. the  program  this  morning? 

Mr.  Guerin:  Mr.  Chairman,  I  desire  to  call  the  attention  of  the 
^committee  to  another  matter  of  somewhat  vital  importance.  The  Gov- 
•ernor's  Code,  the  only  one  before  the  committee  at  the  present  time, 
contains  several  pages  of  what  is  known  as  the  repealing  clause  statutes ; 
:and  then  there  is  the  blanket  clause  at  the  end  of  the  Code  which  says 
-that  all  acts,  parts  of  acts  or  statutes  inconsistent  with  the  statutes 
lierein  enacted  are  hereby  repealed.  That  really  is  work  that  cannot  be 
.taken  up  by  the  committee,  and  I  think  three  members  of  this  committee, 
Avho  can  have  the  assistance  of  Mr.  DeWitt,  clerk  of  the  revision  com- 
-mittee,  who  was  at  the  work  all  winter,  and  go  over  the  statutes,  ex- 
.amining  every  section  mentioned  in  the  Governor's  Code,  and  also  to 
-examine  the  volumes  of  the  statutes  and  see  what  other  statutes  not 
mentioned  are  affected,  directly  or  indirectly,  by  this  blanket  clause  at 
the  end  of  the  Code.  That  work  is  not  the  work  of  a  day  or  two  days, 
but  the  work  of  a  couple  of  weeks.  I  think  it  is  one  of  the  most  important 
things  in  the  work  before  us,  and  I  move  you  that  a  committee  of  three 
he  appointed  to  take  in  hand  the  work  of  examining  the  sections  of  the 
.statutes  repealed  in  the  Governor's  Code,  and  also  those  affected  by  the 
blanket  at  the  end  of  the  Governor's  Code.  I  think  that  this  com- 
mittee should  be  appointed  now  and  enter  on  its  work,  and  report  to 
•the  committee. 

Mr.  Brumbaugh:  I  agree  with  the  speaker  that  this  is  important 
ivork.  and  possibly  the  most  important  part,  and  the  most  delicate  part 
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of  the  work  on  the  Code.  My  own  opinion  is  that  the  committee  oughtr 
to  be  composed,  this  special  one,  of  the  best  lawyers  obtainable,  and  I 
doubt  whether  this  committee,  with  all  that  has  been  arranged  for,  will 
have  time  to  do  that  work,  in  the  manner  it  otight  to  be  done.  I  think  it 
possubly  would  be  better  to  select  three  good,  capable  lawyers  outside 
of  this  committee.  I  surely  think  that  they  should  be  members  of  the 
legislature;  that  no  part  should  be  delegated  to  any  one  else.  The  re- 
sponsibility of  having  this  correct  is  upon  us,  and  a  great  many  things 
may  be  slipped  in,  and  of  course  we  want  to  be  absolutely  sure  that  we- 
are  on  a  solid  foundation  in  this  matter.  I  doubt  very  much  whether 
members  of  this  committee  will  have  time  to  go  over  that  work. 

Mr.  Willis:  I  second  the  motion;  change  the  committee  to  three 
to  take  up  the  work  connected  with  the  repealing  clauses.  I  think  the 
committee  of  three  ought  to  be  appointed  from  our  committee  here.  I 
shall  be  compelled  to  disagree  with  my  friend.  It  seems  to  me  this 
committee  has  to  bear  the  responsibility,  and  I  think  it  ought  to  be 
made  up  of  the  membership  of  this  committee.  We  have  lawyers  here,, 
and  think  that  committee  ought  to  be  made  up  of  three  first-class  law- 
yers; they  should  come  from  this  committee,  since  we  have  to  bear  the 
responsibility. 

The  Chair:     Are  there  any  further  remarks? 

Mr.  Brumbaugh :     Mr.  Chairman,  I  want  to  say  that  I  have  no  ob- 
jection to  the  committee  coming  from  this  committee,  but  I  doubt  whether- 
any  member  of  the  committee  would  have  the  time  to  look  after  the 
matter  properly. 

Mr.  Guering:  ^Ir.  Speaker,  I  think  that  this  Code,  before  we  get 
through  with  it,  will  have  to  be  divided  up  among  members,  and  dif- 
ferent ones  appointed  to  look  after  different  parts  of  the  Code,  and  I 
don't  think,  as  I  said  before,  there  is  any  one  part  of  our  work  more 
important  than  this.  I  believe  that  as  long  as  the  responsibility  has. 
been  thrust  upon  us,  we  ought  to  meet  it  ourselves,  and  not  go  else- 
where for  assistance.  There  are  enough  good  lawyers  here  to  handle- 
this  work.  I  should  like  very  much  to  see  the  committee  from  the  mem- 
bers of  this  committee. 

Mr.  Cole:     I  am  heartily  in  favor  of  the  suggestion  of  Mr.  Guerin.. 
I  also  believe  before  we  get  through  with  the  consideration  of  the  bill 
we  will  have  to  tum  the  work  to  sub-committees  as  the  old  aphorism 
goes,  '*We  can  know  something  of  everything,  and  everything  of  some- 
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thing."  It  ought  to  be  the  duty  of  the  sub-committee  to  look  critically 
into  the  different  parts  of  this  bill,  but  I  think  that  perhaps  it  might  not 
be  well  to  appoint  this  committee  at  this  time,  but  appoint  the  com- 
mittees in  relation  to  each  other.  We  might  select  our  best  lawyers  to* 
fill  this  position,  and  in  the  subdivision  and  when  we  come  to  other  com- 
mittees where  it  is  necessary  to  have  good  lawyers,  we  will  have  all  on 
one  committee.  I  think  it  might  be  well  to  systematize  the  work  when- 
selecting  your  committees. 

Mr.  Guerin:  I  think  Mr.  Cole's  suggestion  is  good,  indeed.  My^ 
idea  was  simply  this:  to  have  them  arrange  a  time  when  they  could 
consult  on  this  work.  I  didn't  expect  them  to  sit  while  this  committee 
was  in  session,  but  if  possible  when  they  had  leisure — when  at  home — 
they  could  go  over  this  matter.  I  think  there  is  more  work  on  the  sec- 
tions— repealing  sections  of  this  Code — than  on  any  other  part. 

Mr.  Williams :  Mr.  Chairman,  I  disagree  with  the  gentleman  from 
Hancock.  I  think  the  duty  of  this  committee  will  be  about  the  most 
laborious  of  any. 

Mr.  Cole:  Mr.  Chairman,  in  support  of  what  1  said  before,  there 
are  other  matters  we  must  meet.  This  is  an  important  matter,  but  there 
are  other  matters  fully  as  important  as  his  proposition,  and  I  think  the 
only  safe  plan  is  to  systematize  this  work,  and  appoint  committees  one  in 
relation  to  the  other. 

The  Chair :  Gentlemen,  a  motion  is  before  you  that  sub-committeeS' 
be  appointed  to  take  up  the  matter  of  repealing  clauses  in  the  Code. 

The  motion  was  then  put  to  a  vote  and  carried. 

The  Chair:  I  will  report  that  committee  at  the  afternoon  session.. 
Is  there  any  other  item  of  business  to  come  before  the  committee? 

Mr.  Williams :  I  suppose  that  most  of  the  members,  like  myself,  have 
no  Statutes  with  them.  It  seems  to  me  there  ought  to  be  some  Statutes 
at  the  disposal  of  the  committee,  and  I  make  a  motion  that  the  Chair 
order  a  certain  number  of  the  Statutes,  at  least  five,  to  be  used  here. 

Motion  seconded. 

Mr.  Bracken:  Mr.  Chairman,  I  don't  think  we  ought  to  buy  any, 
because  they  have  already  been  bought  for  us.  I  think  secure  would  be 
the  better  word,  as  all  have  already  been  provided  with  them. 

The  Chair :     I  think  secure  will  cover  that,  Mr.  Bracken. 

Mr.  Allen:  Mr.  Chairman,  I  would  like  to  amend  that  motion  in 
this  wav :  that  five  sets  of  the  statutes — I  think  everv  sub-committee . 
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•should  have  the  statutes.  I  favor  the  motion ;  I  think  it  is  wise,  and  I 
move  that  the  chairman  be  instructed  to  see  that  each  sub-committee 
and  this  committee  is  provided  with  a  set.  I  make  this  as  an  amendment, 
if  it  will  be  accepted. 

Mr.  Williams :     I  accept  the  amendment. 

The  Chair  then  put  the  motion  as  amended,  which  motion  was  carried. 

The  Chair:     Is  there  any  other  business? 

Judge  Thomas:  As  a  member  of  the  committee  on  programme  I 
want  to  say  this :  Now,  every  member  of  the  committee  is  interested  in 
the  entire  Code,  but  some  of  us  will  be  better  prepared  on  one  part,  and 
some  on  another  part.  Now,  in  the  discussion  of  the  Code,  or  various 
parts  of  it,  this  committee  on  programme  would  like  to  know  from 
individual  members  of  the  committee  what  particular  part  they  have 
studied  up  so  that  in  planning  for  the  discussion  we  can  appoint  certain 
-members  to  follow  in  the  discussion  so  as  to  facilitate  the  work.  It  is 
-the  province  of  this  committee  to  notify  individual  members  of  the 
-committees  and  the  press  of  the  topics  as  they  arise,  and  we  would  like 
to  know'  so  that  we  can  assign  subjects  to  them  ahead  that  they  may 
have  time  to  prepare.  We  wish  that  the  members  of  the  committee  would 
confer  with  some  members  of  the  sub-committee  and  let  us  know  what 
particular  part  you  have  information  on,  or  particularly  interested  in,  or 
would  be  willing  to  study  up  on,  so  that  we  can  assign  certain  subjects 
to  you,  and  give  you  a  chance  to  be  heard. 

Mr.  Allen:  I  would  like  to  make  a  suggestion.  It  seems  to  me  a 
committer  of  this  size  ought  to  have  some  rules  to  govern  them.  They 
•  ought  to  adopt  a  set  of  rules  for  business.  They  ought  to  have  an  order 
of  business.  Whether  or  not  this  sub-committee  is  instructed  to  arrange 
rules  and  order  of  business  I  don't  know;  but  I  think  it  is  a  thing  we 
ought  to  have,  so  that  the  chairman  of  the  committee  has  his  rules  and 
order  of  business  before,  and  it  can  be  conducted  in  a  parliamentary  way. 

The  Chair:  The  Chair  understood  that  that  would  be  the  province 
-of  the  sub-committee. 

Mr.  Guerin :     We  will  report  to  the  committee  our  action. 

The  Chair :     Have  you  any  further  business,  gentlemen  ? 

Mr.  Painter:  Mr.  Chairman,  as  it  is  only  half  an  hour  till  the  leg- 
islature convenes,  I  therefore  move  you  that  wc  now  adjourn. 

Mr.  Brumbaugh :  Mr.  Chairman.  I  think  we  ought  to  have  a  report 
ifrom  the  gentlemen  who  have  seen  the  speakers. 
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Mr.  Denman:  Mr.  Chairman,  it  has  been  assigned  to  me  to  see 
Mr.  Bennett,  but  it  was  impossible  to  find  him  either  by  telephone  or  at 
his  office  last  night,  but  I  will  see  him  shortly. 

Judge  Thomas:  I  saw  Mr.  Ellis  last  night,  and  he  said  he  would  ber 
present. 

The  Chair:    The  motion  to  adjourn  is  before  you. 

Motion  seconded  and  carried. 

And  thereupon  an  adjournment  was  taken  to  2:30  P.  M.. 
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75TH  General  Assembly, 
House  of  Representatives. 

August  28th,  1902. 
Pursuant  to  adjournment,  the  Committee  met  in  regular  session  at 
-9:15  A.  M.    On  roll-call  the  following  members  responded  to  their  names  • 
Ainsworth,  Hypes, 

Allen.  Maag, 

Bracken,  Metzger, 

Bnmibaugh,  Price, 

Comings,  Silverberg, 

Cole,  Stage, 

Champman,  Thomas, 

Denman,  Williams, 

Gear,  Willis, 

'  Guerin,  Worthington, 

Huffman,  Painter. 

Upon  motion,  the  reading  of  the  minutes  of  the  previous  session  was 
'dispensed  with. 

Mr.  Silverberg  was  recognized  by  the  Chairman. 
Mr.  Silverberg:     I  would  like  to  get  some  information  as  to  the 
function  of  these  committees.     I  notice  we  have  here  a  Committee  on 
Villages,  and  then  also  a  Committee  on  Cities  and  Villages.     Does  not 
that  conflict,  Mr.  Chairman? 

The  Chairman:  No;  I  spoke  of  that  yesterday.  It  might  seem  to 
conflict,  but  one  committee  is  to  determine  the  line  of  demarkation  1^- 
tween  cities  and  villages  merely,  and  then  the  villages  will  be  a  separate 
and  distinct  subject. 

Mr.  Silverberg :     Then  the  Committee  on  Organization  of  Cities  and 
Villages  is  not  to  take  any  cognizance  of  the  Committee  on  Villages  at  all  ? 
The  Chairman:     Only  as  to  the  distinction  between  cities  and  vil- 
lages, that  is  what  I  had  in  mind  —  the  population ;    you  are  to  decide 
in  your  own  mind  as  to  the  division,  by  population,  whether  five  or  ten 
•  or  fifteen  thousand. 

Mr.  Silverberg:     Then  they  will  be  separated,  and  the  villages  given 
.to  one  committee,  and  the  cities  to  another? 

The  Chairman :     That  is  the  thought  now  in  my  mind. 
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It  was  announced  that  Judge  Okey,  who  was  expected  to  address 
^he  Committee  on  the  Code,  was  not  present. 

Mr.  York,  the  introducer  of  one  of  the  Codes,  was  given  the  floor  and 
anade  the  following  statement : 

Mr.  York :  I  would  like  to  make  a  statement :  At  the  present  time. 
I  am  entirely  unable  to  discuss  the  features  of  this  bill;  as  it  has  not 
been  printed,  we  are  not  yet  furnished  with  copies,  and  I  have  not  had 
an  opportunity  to  see  it.  I  do  not  anticipate  that  I  would  be  able  to 
furnish  a  brief  of  any  kind  upon  this  subject  without  at  least  two  days 
of  thought.  It  will  not  be  my  part  to  discuss  the  constitutional  features 
of  the  bill, — that  will  be  left  to  Judge  Okey,  when  he  comes.  As  I  say, 
I  am  not  prepared  to  discuss  this  bill  this  morning,  not  until  it  is  printed 
-and  in  form  to  be  examined,  and  I  doubt  very  much  whether  it  is  good 
policy  for  this  committee  to  take  up  a  bill  such  as  this,  especially  such 
an  important  bill  as  this,  and  undertake  to  discuss  it  without  the  bill  to 
refer  to  before  them.  You  may  get  a  general  notion  of  the  bill,  but 
also,  you  may  get  a  wrong  conception,  unless  you  have  studied  the  bill ; 
therefore  I  am  in  hopes  that  this  committee  may  fix  a  later  date  at 
which  you  can  take  up  the  bill  after  the  committee  has  had  an  oppor- 
tunity to  look  it  over  carefully.  Do  you  not  think  that  would  be  an  ad- 
vantage to  you,  gentlemen?  It  would  be  to  me,  I  believe,  if  I  were  on 
the  committee.  At  this  time,  if  Judge  Okey  is  not  here,  I  would  ask 
this  committee  to  fix  some  later  date  for  this. 

Mr.  Denman:  Can  you  tell  us,  Mr.  York,  what  the  general  pro- 
visions of  the  bill  are?  Just  go  over  the  general  provisions,  without 
"discussing  the  merits  of  it. 

Mr.  York :  No,  I  think  that  would  hardly  do,  because  I  might  have 
a  misconstruction  of  the  bill  itself.  If  you  want  to  hear  something  on 
the  bill,  I  would  like  to  hear  from  Mr.  Thurman,  until  I  am  better 
prepared. 

The  Chairman:  The  committee  will  note  the  request  of  Mr.  York 
as  to  this  matter,  and  it  will  be  considered  later ;  I  will  refer  this  matter 
to  the  sub-committee. 

I  believe  the  chairman  of  the  sub-committee  has  spoken  to  Mr. 
Thurman  and  he  has  consented  to  give  us  his  ideas.  I  will  ask  Mr. 
Thurman  to  step  forward  and  address  the  committee.  ^  Mr.  Thurman. 

Mr.  Thurman:  Mr.  Chairman  and  Gentlemen  of  the  Committee:  I 
do  not  wish,  in  any  kind  of  way,  this  morning  to  discuss  any  of  the  con- 
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stitutional  or  local  features  in  connection  with  this  Code  to  be  presented^ 
except  in  a  very  general  way.  I  prefer  to  speak  of  it,  rather,  and  to- 
give  the  practical  reasons,  in  a  way,  why  I  believe  that  the  cities  of  the 
State  of  Ohio  should  be  given  what  is  known  as  absolute  self-government. 
Many,  many  years  ago,  I  devoted  quite  a  long  time  to  the  study  of  these 
different  questions.  At  that  time  the  Board  of  Trade  of  the  city  of  Co- 
lumbus took  great  interest  in  it,  and  they  used  to  give  banquets  to  the 
General  Assembly,  or  to  each  new  General  Assembly,  upon  its  convening 
here.  At  one  of  those  banquets,  in  February,  1892,  I  was  requested  by 
the  Committee  of  the  Board  of  Trade  to  respond  to  the  toast  "Munici- 
pal Reform,"  and  with  your  permission,  I  want  to  read  that  speech  right 
over  to  you,  because  I  would  not  change  one  single,  solitary  word  of  it, 
if  I  should  write  it  over  a  a  dozen  times,  and  as  it  was  made  to  the  mem-^ 
bers  of  the  General  Assembly,  I  would  like  to  make  it  again  to  the  menj- 
bers  of  this  committee,  who  are  also  members  of  the  General  Assembly, 
following  it  with  one  or  two  remarks  that  I  wish  to  make  in  connection 
with  it. 

This  little  address  just  simply  embodies  what  I  consider  as  the 
fundamental  principles  upon  which  all  these  things  must  rest.  "Municipal 
Reform"  was  the  title  of  this  address,  and  it  was  made  at  the  Board  of 
Trade  banquet  to  the  70th  General  Assembly,  February  i6th,  1892 : 

"I  am  to  respond  to  the  toast  of  "Municipal  Reform."  The  longer 
any  of  us  consider  this  question  in  perfect  good  faith  with  ourselves, 
and  with  the  sole  purpose  of  ascertaining  the  truth  for  the  sake  of  the 
truth,  it  cannot  help  but  become  apparent  that  it  resolves  itself  into  another 
one,  and  that  is:  Are  people,  when  gathered  together  in  large  com- 
munities, capable  of  self-government?  If  they  are,  I  take  it  there  is  a 
solution  of  the  problem.  If  they  are  not,  then,  under  these  conditions, 
at  least,  this  theory  of  government  must  be  admitted  to  be  a  failure.  For 
an  American  who  loves  his  country  and  its  institutions,  to  concede  the 
latter,  and  especially,  when  the  former  has  never  been  given  in  its  true 
sense  and  full  scope,  a  single  trial,  would  not  only  be  most  humiliating, 
but  also  a  cowardly  surrender  of  those  principles  upon  which  this  mighty 
Republic,  The  land  of  the  free  and  the  home  of  the  brave,'  was  founded." 

Mark  that,  gentlemen, — the  federal  plan  of  government  has  never 
in  any  single  case  that  I  know  of,  anywhere  in  the  United  States,  been 
given  a  full,  and  free,  or  even  a  single  trial.  Every  single  form  of  gov- 
ernment that  has  pretended  to  be  a  Federal  form  of  government,  has 
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been  a  bastard  one;  the  true  fonn  of  Federal  government  has  never,  to* 
my  knowledge,  anywhere  in  the  United  States,  been  tried  in  the  govern- 
ment of  cities,  and  I  repeat,  to  say  that  it  is  a  failure,  it  seems  to  me,, 
would  be  **not  only  most  humiliating,  but  it  would  be  a  cowardly  sur- 
render of  those  principles  upon  which  this  mighty  Republic  was  founded." 

**Not  only,  too,  would  such  a  concession  be  humiliating  and  cow- 
ardly, but  it  might  also  be  the  means  of  establishing  a  precedent  which 
might  result  not  only  in  a  gradual  subversion  of  our  form  of  govern- 
ment, but  even  of  liberty,  itself. 

**Taking  it,  therefore,  that  none  of  us  is  willing  to  admit  that 
we  are  incapable  of  governing  ourselves,  but,  on  the  contrary,  that  this 
is  just  exactly  what  we  are  capable  of  doing,  let  us  not  beg — "  I  am 
speaking  now  of  the  citizens  —  *iet  us  not  beg  or  even  ask,  but  demand 
it  as  our  right,  of  every  legislature  which  convenes  in  yonder  Capitol 
until  we  obtain  it  —  true  local  self-government. 

"The  very  fact  that  we  have,  during  late  years,  heard  so  mucb 
of  municipal  reform,  and  also,  that  occasionally,  the  different  legis- 
latures in  their  wisdom,  have  been  induced  to  make  some  few  thousand' 
changes,  proves  conclusively  that  it  cannot  be  said  of  the  present  system' 
that  it  has  been  a  glittering  success. 

"The  cities  of  Ohio,  however,  are  not  alone  in  suffering  from  the 
good  deeds  of  wise  and  patriotic  law-makers,  for  the  legislatures  of  every 
State  in  the  Union  seem  to  have  tried  to  excel  those  of  their  sister  States- 
in  doing  those  things  which  they  ought  not  to  have  done,  and  leaving 
undone  those  things  which  they  should  have  done. 

"Neither  is  this  question  now  confined  to  the  United  States,  for 
everywhere  in  the  civilized  world  is  it  being  agitated,  but  as  yet,  no- 
where can  it  be  said  to  have  been  satisfactorily  solved. 

(It  was  at  that  time,  to  a  great  extent,  discussed,  and  to  a  great 
extent  it  has  been  settled  in  England.) 

*Some  may,  in  fact  some  do,  think  that  in  England  they  are  on  a 
fair  road  toward  it,  but  I  take  it  that  here,  as  in  many  other  cases, 
^Distance  lends  enchantment  to  the  view.'  B-side  the  environment 
there  being  so  entirely  different  from  our  own,  I  do  not  think  that  we 
would  be  justified  in  following  it;  especially  so,  too,  when  we  have  a 
system  of  our  own,  the  success  of  which  in  all  the  other  departments 
of  our  political  fabric  is  admitted  not  only  to  be  a  success,  but  also  ta 
stand  as  a  beacon  light  to  guide  all  people  who  wish  to  be  free. 
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"I  say,  then,  let  us  by  trying  this,  again  prove  to  the  world  that  the 
principles  upon  which  our  government  is  founded,  are  true,  and  more, 
demonstrate  thereby  that  no  matter  what  the  surrounding  conditions  may 
be,  the  American  people,  in  every  department  of  government,  are  cap- 
able of  wisely  and  honestly  governing  themselves. 

"Now,  how  can  this  be  accomplished?  In  this  way: — Let  the  Gen- 
eral Assembly  (I  want  to  speak  a  word  in  regard  to  this  matter  when 
I  have  finished  reading  this)  let  the  General  Assembly  submit  an  amend- 
ment to  the  constitution  of  the  State,  giving  to  the  people  of  the  cities 
the  power  to  call  municipal  conventions  for  the  purpose  of  framing 
such  forms  of  government  as  they  may  deem  best,  and  with  the  sole 
'  power  to  amend  and  alter  the  same  by  the  same  means,  when  required. 
When  this  is  done,  each  city  can  adopt  its  own  form  of  government. 
That  different  plans  will  be  chosen,  no  one  can  doubt.  Some  may  elect 
to  govern  themselves  by  boards,  some  may  adopt  what  is  known  as  the 
Federal  plan,  while  others  may  continue  their  present  government,  or 
frame  one  different  from  any  of  these.  But  in  this  way,  you  will 
open  a  field  in  which  experience  itself  will  be  the  teacher,  and  where 
all  must  know  that  they  must  work  out  their  own  salvation.  And  why 
should  not  this  be  done?  Has  not  experience  proved  conclusively  that 
the  General  Assembly  cannot  govern  our  cities?  In  fact,  has  not  every 
attempt  made  by  it,  been  absolute  failure?  And  is  it  difficult  to  see 
why  this  is  so? 

Our  State  government  is  patterned  after  and  is  a  part  of  our  Federal 
government.  Each  is  independent  of  the  other  within  its  sphere.  As 
Chief  Justice  Marshall  put  it,  They  are  each  sovereign  with  respect  to 
the  objects  committed  to  it,  but  neither  sovereign  with  respect  to  the 
objects  committed  to  the  other.* 

''The  Federal  Constitution,  Article  lo,  also  says:  *The  powers  not 
delegated  to  the  United  States  by  the  constitution,  nor  prohibited  to  it 
by  the  states,  are  reserved  to  the  states  respectively,  or  to  the  people.' 
Here  it  is  specifically  denied  to  the  general  government  to  exercise  any 
but  those  powers  which  have  been  specifically  granted  by  the  people. 
All  others  are  reserved  to  the  people.  Now,  why  were  our  forefathers 
so  jealous  upon  this  subject  and  so  careful  to  preserve  the  rights  of  the 
States  and  of  the  people?  It  was,  among  other  things,  because  of  all 
the  countries  in  the  world,  America,  for  the  preservation  of  the  liberties 
and  prosperity  of  the  people,  needs  local  self-government.    On  the  other 
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hand,  the  state  constitution  prescribes  just  the  contrary,  that  all  powers 
not  specifically  granted  by  the  legislature  to  the  people  of  the  cities,  in 
regard  to  their  government,  shall  be  withheld  from  them.  In  the  case  of 
Collins  V.  Hatch  the  Supreme  Court  sustained  this  view,  saying,  ''This 
power  can  only  be  exercised  where  it  is  specifically  granted  in  the  act 
of  incorporation."     (Of  course,  that  was  under  the  old  constitution.) 

"Again,  if  our  forefathers  thought  it  was  wise  and  necessar}'  that 
these  privileges  should  be  given  to  about  60,000  people,  the  whole  num- 
ber of  inhabitants  Ohio  had  when  admitted  to  the  Union,  if  it  was 
known  to  the  people  of  this  state  at  that  time,  that  its  progress  and 
prosperity  depended  upon  powers  being  granted  which  would  enable  them 
to  govern  themselves,  are  not  the  reasons  the  same  for  believing  that 
the  citizens  of  cities  containing  five  times  sixty  thousand  people  would 
also  be  benefited  and  made  more  prosperous  in  the  same  way  ?  Have  the 
men  of  Ohio,  has  human  nature  so  changed  in  the  short  time  of  ninety 
years  that  what  was  true  of  them  then  is  utterly  false  now?  If  there 
has  been  .'=uch  a  remarkable  change  during  this  time,  then  they  (the  people 
of  Ohio),,  through  their  General  Assembly,  are  no  longer  capable  of 
enacting  laws  for  the  government  of  the  state  at  large,  but  should  sur- 
render this  power  to  those  vrho  gave  it,  namely  the  Congress  of  the 
United  States. 

"Will  any  of  you  gentlemen  who  are  members  of  the  legislature 
admit  that  the  Congress  of  the  United  States  is  l^etter  able  to  enact 
laws  for  the  internal  government  of  this  State  than  you  are?  On  the 
contrary,  tloes  not  each  and  every  one  of  you  know,  as  the  late  Gov- 
enior  Seymour  so  eloquently  expressed  it,  "If  our  general  government 
had  the  legislative  powers  which  are  now  divided  between  the  town, 
county  and  state  jurisdiction,  its  attempt  at  their  exercise  would  shiver 
it  into  atoms.  If  it  was  composed  of  the  wiset  and  purest  men  the  world 
ever  saw,  it  could  not  understand  the  varied  interests  of  a  land  as  wide 
as  all  Europe,  and  with  as  great  a  diversity  of  climate,  soil  and  social 
conditions.  The  welfare  of  the  several  communities  would  be  con- 
stantly sacrificed  to  the  ignorance,  the  interest,  or  prejudices  of  those 
who  had    no  direct  interest  in  the  laws  they  imposed  upon  others.'' 

(I  want  you  to  listen  to  that,  because  I  think  it  is  an  extract  which 
embodies  the  principle  of  local  self-government  in  about  as  eloquent  words 
as  I  have  ever  heard.) 
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"What  is  said  here  in  regard  to  the  general  government  intermed- 
dling with  the  affairs  of  state  government,  is  exactly  true  in  regard  to 
the  State  government  intermeddling  with  our  different  city  govern- 
ments. The  welfare  of  these  cities  has  been  constantly  sacrificed  *to  the 
ignorance,  the  interest  or  prejudices  of  those  who  have  no  direct  interest 
in  the  laws  they  imposed  upon  others/ 

"This  may  appear  to  be  severe,  but  why  will  you  not  all  admit  that 
Congress  is  better  able  to  administer  our  affairs  than  are  we?  Simply 
because  any  one  of  you  would  say,  how  could  it  be  possible  for  a  mem- 
ber of  Congress  from  Texas,  Florida,  Oregon  or  Maine,  wisely  to  decide 
what  was  best  for  the  internal  government  of  the  State  of  Ohio  ?  Justly 
could  you  ask  this  question,  and  just  as  reasonably  can  we  ask,  how 
can  the  representatives  from  Williams,  Gallia,  Adams  and  Meigs  wisely 
decide  what  is  required  best  to  administer  the  affairs  of  the  people  of 
Cincinnati,  Columbus,  Cleveland,  Toledo  and  Dayton?  So  far,  there- 
fore, we  are  subjected  to  your  ignorance.  Now,  how  to  your  interest? 
In  this  way: — Through  a  kind  of  courtesy,  or  a  false  courtesy,  the 
members  of  the  different  General  Assemblies  have  established  a  kind 
of  reciprocity  treaty  between  themselves.  The  member  from  Williams 
county  has  some  little  ditch,  or  road,  which  he  wishes  to  have  built  in 
his  county.  The  mtjmber  from  Gallia,  the  member  from  Meigs,  the 
member  from  Lawrence,  has  the  same, — what  are  known  as  'local  bills.* 
Interested  njen  on  the  other  side  have  bills  for  the  government  of  cities, 
whereby  they,  not  the  people  of  the  cities,  may  be  benefited.  You 
then  agree  to  *swap  votes,'  yours  for  his  and  his  for  yours ;  there  is 
your  interest.  I  do  not,  by  this,  mean  to  reflect  in  any  way  upon  the 
honor  and  integrity  of  the  different  members  of  the  legislature,  because 
it  is  not  the  lack  of  this,  but  rather,  the  perfectly  natural  desire  to  ac- 
complish that  which  you  all  believe  your  own  immediate  constituency 
re(|uires ;  but  in  the  endeavors  made  to  attain  these  ends,  you  too  often 
thoughtlessly  get  yourselves  into  the  position  of  the  Kentucky  colonel, 
who  said  *He  didn't  care  a  damn  what  happened,  so  it  didn't  happen 
to  him.'  Your  prejudices  can  be  aroused  in  so  many  ways  that  it  is 
scarcely  necessary  to  point  them  out. 

(This  refers  now,  to  the  Heftier  law,  which  was  passed  at  that  time.) 

"Our  own  city  affords  one  example :  Last  winter  we  had  a  patriotic 
Democratic  General  Assembly  that  tore  up  the  whole  government  of 
the  city  of  Columbus  and  gave  us  an  entirely  new  one.     It  was  charged 
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that  this  was  done  for  political  purposes.  Anyhow,  three  members  of 
the  Board  were  Democrats,  and  one  a  Republican.  Now,  the  political 
complexion  of  the  General  Assembly  having  somewhat  changed,  I  cer- 
tainly cannot  blame  you  for  being  prejudiced  against  the  acts  of  a 
former  one  that  turned  all  your  friends  out  of  office.  So,  you  see,  the 
words  *  ignorance,  interest  and  prejudice'  (and  I  do  not  use  these  words  in 
an  offensive  sense,  but  just  as  you,  yourselves,  would  use  them  in 
speaking  of  the  Congress  of  the  United  States)  are  not  too  strong,  but 
that  they  convey  exactly  the  truth  in  every  way  you  can  look  at  it. 

"Again,  the  substitution  of  the  present  constitution  of  the  United 
States  for  the  old  Articles  of  Confederation,  was  urged  and  finally 
adopted  for  the  purpose  of  eliminating  from  the  administration  of  the 
general  government,  just  such  evils  as  we  of  the  cities  now  complain. 
Under  these  Articles,  the  powers  granted  to  the  United  States  were  so 
vague  and  undefined  and  so  continually  interfered  with,  that  they  were 
found  to  be  wholly  inadequate  to  maintain  that  which  was  most  sorely 
needed,  namely,  stable  and  good  government;  and,  as  if  to  emphasize 
this,  the  preamble  of  the  new  Constitution  begins  with  the  words:  *We, 
the  people  of  the  United  States,  in  order  to  form  a  more  perfect  union,' 
etc.  The  United  States,  then,  like  the  cities  now,  had  grown,  were 
expanding  in  every  direction,  and  it  was  found  to  be  an  impossibility 
to  conduct  their  affairs  properly  when  continually  interfered  with  by 
the  States.  Our  forefathers  were  not  only  wise  enough  to  realize  this, 
but  also  to  grant  such  powers  to  the  general  government  as  would  make 
it  absolutely  free  and  independent  within  its  own  sphere.  Now,  the  cities, 
like  the  Federal  government,  having  outgrown  their  swaddling  clothes, 
demand  that  the  General  Assembly  give  to  them,  within  their  proper 
sphere,  that  which  the  United  States  obtained  from  the  states,  and  what 
each  state  has  always  held  as  belonging  to  the  people  of  the  several 
States,  namely,  the  power  to  manage  their  owti  affairs,  free  from  any 
intermeddling  by  any  General  Assembly  with  things  with  which  they 
ought  never  to  have  anything  to  do. 

"Permanent  municipal  reform,  though,  gentlemen  of  the  legisla- 
ture, can  never  be  secured  until  there  is  enacted  a  primary  election  law, 
whereby  the  people  can  absolutely  dictate  who  shall  administer  their 
affairs.  Such  a  primary  election  law  should  have  all  the  safeguards 
thrown  around  it  that  are  now  thrown  around  the  general  election  laws, 
and  these  last  should  be  so  amended  as  to  forbid  any  citizen  voting  at  the 
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general  election  who  had  not  first  cast  his  vote  at  the  p^imar}^  If  then 
we  do  not  have  good  government  in  cities  —  but  not  until  then  —  will 
I  admit  that  people,  when  gathered  together  in  large  communities  are 
incapable  of  self-government." 

I  do  not  think,  gentlemen  of  the  committee,  that  I  would  change 
a  word  of  that  little  address  made  ten  years  ago.  I  want  to  say,  how- 
ever, one  word  in  regard  to  why  I  think  that  a  constitutional  amend- 
ment should  be  provided.  I  believe  that  the  same  thing  can  be 
brought  about,  that  is,  cities  given  absolute  local  self-government,  with- 
out that  constitutional  amendment,  but  they  can  always  get  back  into 
the  legislature.  I  am  in  favor  of  a  constitutional  amendment  because 
that  would  make  it  absolutely  impossible  for  dissatisfied  people  in  cities 
to  hurry  to  the  legislature  whenever  they  got  into  any  trouble.  The 
organic  law  of  the  state  would  provide  a  way  whereby  they  would  have 
to  take  care  of  their  own  affairs.  The  quicker  it  is  understood  in  all 
the  different  cities  of  the  United  States  that  each  must  take  care  of  its 
own  affairs,  that  they  cannot  run  to  somebody  else  for  help,  continually, 
the  better  government ;  and  the  better  interest,  and  the  greater  interest, 
the  better  people  of  the  cities  will  take,  and  the  better  government  we 
will  have  in  all  the  different  municipalities.  Of  this,  I  am  just  as  well 
convinced  as  I  am  that  I  am  standing  here,  and  in  that  connection,  I 
want  to  say  one  word  in  regard  to  the  last  paragraph  of  my  address,  as 
to  primary  elections.  If  there  ever  was  a  time,  gentlemen,  in  which  a 
proper  primary  election  bill  could  be  enacted  into  a  law,  it  seems  to  me  it  is 
at  this  session  of  this  General  Assembly,  because  you  are  now  going 
to  start  these  cities  out  in  an  entirely  new  way;  you  are  going  to  pro- 
vide for  the  election  of  officers ;  you  are  going  to  provide  either  for  the 
election  of  boards,  or  the  choice  of  different  men  who  are  to  administer 
the  affairs  of  the  city. 

Now,  while  you  are  doing  that,  provide  a.  way  whereby  the  better 
people  of  these  different  cities  may  have  some  kind  of  an  equal  show,  in 
every  kind  of  way,  in  saying  who  should  be  the  candidates  for  these 
different  offices;  because  I  want  to  say  to  you  this: — Tliat  while  it  is 
generally  supposed  and  is  the  general  idea,  that  the  people  of  this  coun- 
try are  sovereigns,  the  truth  of  the  matter  is,  that  they  are  only  sov- 
ereign on  the  days  of  election,  because  on  those  days  they  delegate  all 
powers  they  have  away  to  their  servants. 

Now,  why  do  they  exercise  that  sovereignty?  They  exercise  it  be- 
cause they  want  to  say  who  shall  administer  their  affairs;    that  is,  who 
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shall  hold  their  offices,  and  the  only  true  way  in  which  that  can  be 
done  is  by  passing  some  kind  of  a  law  which  will  enable  the  people  of 
the  different  cities  to  say  who  shall  be  candidates  for  the  various  of- 
fices. As  it  is  now,  the  general  public  has  no  voice  in  the  matter;  a 
few  of  you  gentlemen  get  in  a  back  room,  and  a  few  gentlemen  in  Co- 
lumbus —  I  have  been  there  and  I  know  all  about  it  —  or  in  other  cities, 
get  together  and  pick  out  a  ticket,  and  when  the  people  go  to  the  primary 
election,  they  do  not  have  a  chance  to  make  a  choice  of  their  own ;  they 
have  to  choose  between  those  whom  some  one  else  has  already  chosen 
for  them.  Now,  I  say,  put  them  on  an  equal  footing;  put  them,  too, 
gentlemen,  where  they  cannot  all  the  time  cry  that  all  the  politicians  and 
all  the  people  who  have  anything  to  do  with  politics,  are  a  set  of  scoun-' 
drels;  arrange  it  so  that  the  "good  people,"  so-called,  who  are  all  the 
time  complaining,  shall  stand  on  a  perfectly  equal  footing  with  every- 
body else,  political  machinery,  politicians  and  everybody  else,  and  then 
if  they  have  bad  government  let  them  have  it,  for  they  deserve  it. 

Pass  that  kind  of  a  law,  at  the  same,  give  these  people  of  these 
different  cities  just  as  wide  a  scope  as  is  possible  to  govern  themselves, 
apd  I  believe  you  will  have  done  then  what  the  constitution,  not  only 
of  the  United  States,  but  of  the  State  of  Ohio,  prescribes  that  you  should 
do. 

I  have  never  believed  other  than  that  section  six.  Article  13,  of  the 
constitution  simply  meant  that  the  legislature  should  provide  for  the  or- 
ganization and  not  for  the  government  of  cities,  and  if  the  first  bill  that 
was  passed,  the  first  municipal  law  that  was  passed  May  2nd,  1852, 
had  stopped  at  Section  16,  the  lawmakers  would  have  done  all  that  the 
constitution  required  of  them. 

There  they  had  provided  for  the  organization, — that  is  the  way 
by  which  a  people,  a  body  politic,  might  become  a  corporate  body,  and 
if  they  had  stopped  there,  and  then  let  the  people  of  the  different  cities 
run  it  themselves,  we  never  should  have  had  anything  like  the  amount 
of  trouble  we  have  had  in  regard  to  the  government  of  these  cities. 
Now,  get  back  to  that  as  near  as  possible,  and  I  am  sure  that  you  will 
not  only  confer  the  greatest  benefit  upon  the  people  of  the  State,  but 
that  you  will  all  be  remembered  to  the  longest  day  that  you  may  live, 
I  thank  you. 

Mr.  Chairman:  Mr.  Thurman,  the  members  wish  to  ask  some  ques- 
tions. 
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Mr.  Painter:     I  would  like  to  a^k  Mr.  Thurman  a  question. 

The  Chairman :    Mr.  Painter. 

Mr.  Painter:  I  would  like  to  ask  Mr.  Thurman  how  the  theories 
that  he  has  advanced  to  us  so  eloquently  agree  with  the  decision  of  the 
Supreme  Court? 

Mr.  Thurman :  Well,  the  decisions  of  the  Supreme  Court  of  late 
have  been  so  varied  that  it  is  pretty  hard  to  say.  I  think  you  will  have 
shown  to  you  a  great  many  decisions  sustaining  this  position,  but  whether 
they  would  stand  to-morrow,  I  cannot  say. 

Mr.  Painter:     That  is  just  exactly  the  trouble  of  the  legislature. 

Mr.  Thurman:  I  appreciate  the  difficulty  you  are  all  in,  with  the 
•Supreme  Court  deciding  this  way  and  that  way,  here  to-day  and  there 
tCMnorrow,  and  in  view  of  all  this  it  seems  to  me  that  the  legislature 
ought  to  get  down  to  something  like  fundamental  principles,  and  I  be- 
lieve the  fundamental  principle  underlying  this  whole  thing  is  the  local 
self-government  of  cities,  local  self-government,  and  I  believe  that  one  of 
the  features  of  this  government  is  that  power  is  never  given  to  the 
General  Assembly  to  take  away  from  the  people.  I  do  not  believe  the 
General  Assembly  has  any  right,  or  that  it  was  ever  conferred  upon  it, 
to  take  away  the  power  of  local  self-government. 

Mr.  Willis:  What  is  your  view,  Mr.  Thurman,  of  the  origin  of 
municipal  powers  ? 

Mr.  Thurman :  You  are  now  tr\'ing  to  get  me  into  a  constitutional 
argument,  something  I  declared  I  was  not  going  to  talk  about.  When 
Judge  Okey  gets  here,  and  all  the  lawyers  get  here,  please  ask  them. 
I  will  say  I  have  a  book  that  I  wrote  upon  this  subject  about  twelve 
years  ago. 

Mr.  Willis:  Here  is  another  question  that  is  not  legal:  You  sug- 
gested that  by  adopting  this  plan,  we  would  open  the  way  for  some 
needed  reforms  in  municipal  governments.  It  seems  to  be  agreed  on 
all  hands  that  there  is  confusion  in  our  municipal  governments  now. 
Would  there  be,  in  your  judgment,  any  danger  of  further  confusion,  if 
^ve  were  to  adopt  this  plan?  Would  there  be  any  danger  there,  do  you 
think? 

Mr.  Thurman :  I  do  not  think  so ;  there  might  be  for  a  time,  but 
in  the  end  it  would  result  in  greater  benefit ;  because  I"  think  it  is  a 
great  mistake  to  think  that  you  should  have  uniform  government,  a 
uniform  system  of  government  for  all  the  cities  of  the  state  of  Ohio; 
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what  IS  applicable  to  one  city,  may  not  be  to  another.  If  you  will 
pardon  me  a  moment,  I  will  say  that  twelve  or  fifteen  years  ago  the 
Board  of  Trade  of  this  city  appointed  a  committee  composed  of  Mr. 
Noble,  who  was  one  of  the  finest  lawyers  I  know,  Mr.  Charles  E.  Burr 
and  myself,  to  draft  a  charter— constitution — for  the  city  of  Columbus. 
We  worked  faithfully  and  long  for  two  years,  without  any  pay,  just 
simply  for  what  we  thought  would  be  the  good  and  benefit  of  this  city. 
It  was  given  to  me  to  start  the  work.  I  do  not  think  that  for  two  years 
I  rested;  after  I  would  work  all  day  upon  one  part  of  it,  I  would  go 
back  the  next  morning  and  find  that  I  had  either  omitted  something  I 
should  have  inserted  or  inserted  something  I  should  have  omitted;  it 
was  strike  out  and  insert,  strike  out  and  insert,  until  I  got  so  that  I 
didn't  know  whether  I  was  afoot,  horseback  or  riding  a  mule.  Then 
when  I  got  through  with  it,  it  was  sent  to  Mr.  Burr  for  his  correction 
and  suggestion,  and  when  he  got  through  with  it  he  sent  it  to  Mr.  Noble, 
whom  we  considered  the  dean,  and  when  it  got  back  to  me  I  hardly 
knew  it.  The  result  of  it  all  was  that  at  the  end  of  about  two  years 
we  threw  the  whole  thing  away,  and  went  to  the  Board  of  Trade  and 
reported  that  we  could  not  do  it.  Now,  if  we  could  not  draw  a  charter 
for  the  government  of  one  city  in  the  state  of  Ohio,  please  tell  me, 
gentlemen,  how  you  are  going  to  draft  one  that  is  going  to  fit  all  of  the 
cities  in  the  State  of  Ohio?  What  is  applicable  to  Cincinnati  is  not 
applicable  to  Columbus ;  what  is  applicable  to  Cleveland  will  not  be  ap- 
plicable to  Chillicothe,  and  the  result  of  it  will  be  that  when  you  adopt 
that  kind  of  a  code,  in  which  you  are  going  to  state  specifically  each  one 
of  these  powers  that  can  be  exercised  by  these  different  municipalities,  why 
somebody  will  come  from  one,  or  the  other,  or  all  of  them  at  the  same  time, 
into  the  legislature,  and  it  will  be  the  same  old  cry  over  again,  just  as 
certain  as  fate,  and  it  is  that  which  is  the  great  evil. 

Now,  I  do  not  agree  with  what  the  Governor  said  in  his  message 
to  this  general  assembly,  by  any  means,  as  to  the  reasons  why  or  how 
we  got  in  to  this  trouble,  under  the  old  constitution.  It  was  not  because, 
under  the  old  constitution,  they  had  different  forms  of  government  every- 
where, but  it  was  because  it  was  so  specifically  held  that  each  one  of 
these  great  powers  had  to  be  granted  by  the  charter.  In  that  case  I 
referred  to  Collins  v.  Hatch;  that  was  a  case  in  which  a  man's  hogs 
were  taken  up  for  running  at  large  and  put  in  the  pound  and  sold,  and 
he  tried  and  won  that  suit;  he  won  that  suit  on  this  ground:    That  it 
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was  not  specifically  stated  in  the  charter  of  Conneaut  that  hogs  should 
not  run  at  large.  That  was  the  reason  why  the  cities  of  the  State  had 
such  a  terrible  time  under  the  old  constitution,  and  when  they  came  to 
adopt  the  constitution  of  185 1  I  think  that  the  members  of  the  conven- 
tion fully  recognized  the  principle,  because  they  simply  said  in  that 
that  you  should  provide,  not  for  the  government,  as  had  been  done  under 
the  old  constitution,  but  that  you  should  provide  for  the  organization 
of  cities  and  incorporated  villages,  under  a  general  law,  and  restrict 
their  powers  of  taxation,  assessment  and  the  borrowing  of  money, — I  think 
that  is  the  way  it  all  came  about. 

This  is  the  first  time  in  fifty  years,  in  the  state  of  Ohio,  that  the 
General  Assembly  has  had  an  opportunity  to  say  to  the  people  of  the 
State  and  of  the  different  cities,  "You  shall  have  pure,  local  self-gov- 
ernment," and  if  you  don't  give  them  that  now  they  will  never  have  it  in 
the  next  hundred  years;  and  I  think  that  that  is  the  fundamental  prin- 
ciple ;  it  is  the  thing  that  ought  to  be  taught  in  all  the  schools,  it  ought 
to  be  taught  at  home,  at  every  table  —  every  child  ought  to  know  that 
there  is  a  fundamental  foundation  upon  which  this  whole  Republic  rests, 
town,  state  and  municipal,  under  our  form  of  government. 

Mr.  Metzger:  I  would  like  to  ask  Mr.  Thurman  a  question:  I 
think  it  is  generally  conceded,  Mr.  Thurman,  that  the  present  method  of 
nominating  candidates  is  unsatisfactory  and  inefficient.  You  have  sug- 
gested here  that  there  ought  to  be  some  primary  election  law  in  con- 
nection with  this  Code;  what  is  your  general  idea  about  the  primary 
election  law? 

Mr.  Thurman:  It  is  all  embodied  in  a  bill  which  I  have  given  to 
Mr.  Bracken  to  be  introduced  here  next  Friday. 

Mr.  Price:  May  I  ask  a  question?  Isn't  the  rule  of  construc- 
tion of  the  charter  of  Conneaut  that  you  spoke  about,  still  the  rule  laid 
down  in  our  law,  as  announced  by  the  Supreme  Court? 

Mr.  Thurman :  Not  in  this  last  one,  Mr.  Price ;  but  up  to  this  last 
decision,  I  think  so,  yes. 

Mr.  Price:  You  said  in  your  speech  awhile  ago,  as  I  took  it,  that 
the  rule  of  construction  that  the  Courts  had  placed  upon  it,  is,  that  powers 
not  immediately  conferred  upon  municipalities  are  withheld.  Now,  that  is 
the  rule  of  construction  as  it  stands  to-day,  as  I  understand  it ;  is  that 
what  you  understand? 

Mr.  Thurman :     I  believe  it  is. 
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Mr.  Price:  Now,  if  that  is  the  rule  of  construction,  would  you 
advise  us  to  try  to  make,  under  the  circumstances,  a  home  rule  pro- 
vision, such  as  you  spoke  about  now,  when  the  decisions  of  the  Supreme 
Court  are  staring  us  in  the  face,  and  say  that  that  power  must  be 
specifically  granted,  or  necessarily  implied? 

Mr.  Thurman:  If  they  have  to  be  specifically  granted,  then  it 
ought  to  be  in  as  broad  a  way  as  it  is  possible  to  be  done. 

Mr.  Price :     Would  you  advise  it  ? 

Mr.  Thurman :  I  would,  for  this  simple  reason ;  I  do  not  believe 
that  the  Court  would  hold  in  the  way  in  which  it  has  heretofore.  Now 
wait  a  moment  and  I  will  tell  you  why ;  do  not  laugh  at  this  proposition 
until  you  hear  the  rest  of  it:  After  a  long  discussion  in  regard  ta 
these  matters,  I  presented  the  thing  to  Judge  Shauck  and  told  him  in 
as  plain  as  I  could,  what  I  believed  should  be  done,  that  these  powers 
should  be  granted  in  as  broad  a  way  as  possible,  all  of  them  granted 
in  a  lump,  if  possible,  and  I  said,  ''Judge,  the  lawyers  have  all  the  time 
told  me  that  that  could  not  be  done;  can  it  be  done?"  *'Why,"  he  says, 
"of  course  it  can." 

Mr.  Price:  Well,  now,  Mr.  Thurman,  we  are  at  considerable  of  a 
loss  to  know  what  the  Supreme  Court  can- 

Mr.  Thurman:     That  is  what  we  are,  Mr.  Price. 

Mr.  Price:  But  I  don't  believe  that  you  quite  appreciate  our  posi- 
tion; the  question  is  this: — As  members  of  the  legislature,  here,  with 
that  decision  staring  us  in  the  face,  already  on  the  statute  books  and 
adopted  by  municipal  law  writers,  such  as  Dillon  and  others,  backed  up- 
as it  is,  by  decision  after  decision,  through  a  great  many  of  the  States, 
if  we  should  not  see  fit  to  confer,  as  you  say,  absolute  home  rule,  are 
we  not  justified  in  passing  it?' 

Mr.  Thurman :    Surely. 

Mr.  Guerin:  I  have  no  more  questions,  but  I  desire  to  state  that 
Judge  Okey  agreed  with  me  last  night  to  be  here  this  morning  to  ex- 
plain the  principles  of  the  Code  which  he  drew,  and  which  Mr.  York 
introduced  yesterday.  He  has  failed  to  come  this  morning,  and  we  are 
therefore  without  a  further  program,  and  the  sub-committee  recommends 
that  the^  committee  now  recess,  and  that  the  committees  appointed  by^ 
the  chairman  yesterday  organize  and  map  out  a  line  of  work. 

Mr.  -: :     I  move  that  a  recess  now  be  taken. 

Mr. :    I  second  the  motion. 
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The  Chairman :  It  is  moved  and  seconded  that  the  Committee  now 
recess.    Before  I  put  that  motion,  we  will  allow  Mr.  York  to  speak. 

Mr.  York :  I  wanted  to  say  that  this  bill  is  not  completed,  and  has 
not  been  read;  it  is  on  the  line  of  this  home  rule  proposition  that  Mr. 
Thurman  has  just  been  talking  of,  and  there  are  some  lawyers  on  this 
committee  who  would  like  a  chance  to  study  it.  Now,  it  seems  to  me,  if 
the  committee  will  study  this  bill,  with  the  decisions  bearing  on  it,  and 
after  having  read  the  bill  and  understood  the  principles  of  it,  simply  take 
an  opportunity  to  present  a  brief,  not  only  of  one  lawyer,  but  perhaps 
of  a  dozen  good  constitutional  lawyers  that  we  have  in  Ohio,  bearing 
upon  the  constitutionality  of  this  bill,  it  will  simplify  matters  before  the 
committee,  and  too,  it  will,  I  think,  be  followed  up  by  a  line  of  decisions 
from  our  Supreme  Court  that  ought  to  get  before  this  committee,  and 
therefore  I  suggest  that  we  give  an  opportunity  on  this  bill  to  some 
parties  that  want  to  be  heard.  At  present  the  constitutionality  of  it,  I 
do  not  care  so  much  about  the  general  theory  of  it  —  that  seems  to  be  the 
main  question  we  are  now  asking  information  on.  I  think  an  oppor- 
tunity should  be  given  and  a  lime  set  to  bear  these  briefs,  and  it  would 
be  quite  an  accommodation  to,  I  think,  dozens  of  people  in  this  State 
who  would  like  to  be  heard  on  that  proposition ;  therefore,  I  simply 
ask  an  opportunity  of  hearing  the  lawyers  who  will  present  briefs,  or 
we  could  have  a  four-hour  special  session  on  this  question  of  home  rule. 
Controversies  are  being  raised  about  this  bill  of  ours,  when  it  has  not 
been  read  and  understood,  and  if  that  arrangement  is  made  we  will  try 
to  present  here  briefs  covering  fully  the  subject;  but,  gentlemen,  it  takes 
time  to  present  a  subject  of  that  kind.  There  is  no  man,  T  do  not  care 
if  he  is  a  great  lawyer  —  and  we  have  many  of  them  —  that  would  at- 
tempt to  get  up  and  discuss  this  question  'of  the  constitutionality  of  the 
bill,  without  an  opportunity  to  prepare,  because  it  takes  time.  That  is 
Bill  No.  0. 

Mr.  Painter:     Can't  we  fix  an  hour? 

The  Chairman :  That  matter  will  be  referred  to  the  sub-committee 
at  the  request  of  Mr.  York.     There  is  now  a  motion  pending. 

Mr.  Bracken:  I  would  like  to  ask  for  information  in  reference  to 
the  committee:  Isn't  it  the  intention  of  this  committee  that  all  Codes, 
or  parts  of  Codes,  should  be  referred  to  these  sub-committees,  not  the 
particular  Code,  but  the  parts  of  all  Codes,  pertaining  to  which  that 
sub-committee  was  appointed? 
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Mr.  Price:  I  think  that  it  would  probably  impliedly  permit  them 
to  consider  that  question  in  all  its  aspects,  whether  from  the  standpoint 
of  any  other  Code  introducing  more  light  on  the  subject,  in  considering 
the  full  question. 

The  Chairman :    I  would  consider  it  so. 

Mr.  Guerin:  I  do  not  desire  to  take  up  time  here,  hut  I  want  to 
say  that  my  understanding  was,  that  when  the  sub-committee  was  created 
we  should  map  out  a  program,  and  in  that  prog^m  we  should  make 
an  arrangement,  at  the  earliest  possible  date,  to  have  all  of  these  Codes 
presented  to  this  committee.  Now,  if  one  organization  or  another  or- 
ganization, or  one  person  or  another  person,  is  going  to  upset  th^ 
program,  we  cannot  accomplish  very  much,  and  I  want  to  say  to  the 
members  of  the  committee  that  Judge  Okey,  the  author  of  this  bill, 
who  claims  to  have  spent  much  time  on  it,  was  notified  several  days 
ago  that  he  would  be  heard  last  night.  He  did  not  come.  I  wrote  him 
a  letter,  explaining  how  important  it  was  that  before  we  went  any  further 
in  this  matter  for  him  to  lay  his  Code  before  this  committee,  if  he  de- 
sired it  to  be  considered.  I  sent  that  letter  to  his  house  by  a  special  mes- 
senger. I  saw  him  last  night  at  half-past  ten,  and  he  said  to  me  that 
the  bill  had  not  been  printed,  but  that  did  not  make  any  difference,  he 
would  come  and  present  his  view  to  the  committee.  He  has  not  ap- 
peared this  morning.  All  I  want  the  committee  to  do  is  to  stand  by 
the  sub-committee  in  the  program.  We  will  give  them  an  opportunity 
to  be  heard,  but  they  will  have  to  take  their  time,  so  as  not  to  disarrange 
the  program  adopted  by  this  committee. 

Mr.  Bracken:  Before  the  motion  is  put,  I  will  say  that  I  believe 
we  all  want  all  the  time  we  can  get  upon  this  sutject,  and  we  want  to 
have  it  understood  that  when  they  are  prepared  upon  this  subject,  a  date 
will  be  given  them.  Unless  that  is  so  understood,  I  will  make  a  motion 
to  that  effect,  but  I  do  not  suppose  they  will  be  denied  an  opportunity  to 
be  heard. 

Mr.  Guerin :     That  will  be  taken  care  of  by  the  sub-committee. 

Mr.  Painter:     Has  Judge  Okey  given  up  coming  this  morning? 

Mr.  York :  I  do  not  know  where  he  is ;  he  may  be  dead  for  all  I 
know.     I  do  not  know  why  he  is  not  here. 

^Ir.  :     Then  I  think,  Mr.  Chairman,  this  motion  to  recess 

should  be  to  some  time  when  Mr.  Okey  can  come. 

Mr.  Price:  He  told  me  last  night  that  he  desired  that  the  Code 
^  be  .printed,  and  in  the  hands  of  the  members,  so  that  they  could  study  it 
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Mr.  York :  Now,  that  bill  only  consists  of  20  or  25  pages ;  at  the 
first  glance  it  looks  as  though  it  is  very  small,  but  I  know,  as  a  matter 
of  fact,  that  they  would  probably  spend  weeks  and  months,  perhaps,  in 
look'ing  up  the  law  on  that  bill. 

Mr.  Price:     We  will  give  him  an  opportunity  to  be  heard. 

Mr.  York :  I  am  satisfied  that  Judge  Okey  has  been,  for  at  least  two 
•or  three  weeks,  putting  in  hard  work  on  this  matter,  and  he  only  just 
got  in  here  by  the  skin  of  his  teeth,  by  the  kindness  of  this  committee, 
and  I  rather  expect,  knowing  it  was  not  yet  printed,  he  did  not  expect  to 
be  called  upon  so  soon,  and  I  would  like  to  make  this  explanation  for  him 
in  that  respect. 

The  Cliairman:  The  motion  which  is  pending  is  to  recess  so  that 
the  sub-committees  appointed  may  take  up  the  work  assigned  them,  and 
be  ready  to  report  to  the  general  committee  at  some  time  in  the  future. 

I  hope  the  sub-committees  will  meet,  organize  and  map  out  their 
work,  and  be  ready  to  make  suggestions  and  reports  to  this  committee 
^it  as  early  a  date  as  possible. 

The  motion  to  recess  is  before  you. 

The  motion  to  recess  was  carried  unanimously. 

The  committee  recessed  to  meet  at  2  :oo  P.  M.  of  the  same  da  v. 
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7Sth  General  Assembly, 

Extraordinary  Session, 
House  of  Representajtives. 
Columbus,  Ohio,  August  29,  1902. 
The  committee  to  consider  the  municipad  codes  met  in  the  House  of 
Representatives  at '9:1 5  a.  m. 

On  roll-call,  the  following  member^  responded  to  their  nan\es : 
Allen,  Comings, 

Bracken,  Denman, 

Chapman,  Guerin, 

Cole,  Hypes, 

Huffman,  Silverberg, 

Metzger,  Thomas, 

Maag,  Williams, 

Painter,  Willis. 

Stage, 
The  minutes  of  the  previous  sessions  of  August  26th,  27th  and  28th 
were  read  by  the  secretary.  On  suggestion  of  the  chairman,  the  word 
^'recess"  was  substituted  for  the  word  "adjourn''  in  reference  to  the  noon 
recess,  in  the  sessions  of  August  26th  and  27th.  With  this  correction,  the 
minutes  were  adopted  as  read. 

The  chairman  appointed  a  committee  to  revise  and  correct  the  printed 
records  of  the  proceedings  of  the  committee  on  municipal  codes,  composed 
of  the  following  members : 

Messrs.  Metzger,  Williams  and  Maag. 
Mr.  Metzger :     Mr.  Chairman,  what  is  the  committee  ? 
The  Chairman :     A  motion  was  made  yesterday  that  a  committee  be 
appointed  to  revise  and  correct  the  proof  of  the  printed  proceedings  of 
this  committee. 

Has  the  committee  on  program  a  report  to  make? 
Mr.  Guerin:  I  have  no  report  to  make,  except  to  say  that  we  are 
endeavoring  now  to  get  Mr.  Wade  Ellis  here.  We  expect  him  to  be  here 
and  discuss  the  Governor's  code,  and  answer  any  questions  of  the  mem- 
bers on  the  subject.  He  has  promised  to  be  here  at  9:30  or  9:45,  and  I 
move,  Mr.  Chairman,  that  this  committee  now  recess  until  Mr.  Ellis 
arrives. 
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Mr.  Denman :     I  second  the  motion. 

The  Chairman:  It  is  moved  and  seconded  that  this  committee  re- 
cess until  the  arrival  of  Mr.  Ellis. 

Mr.  Willis :  The  motion  is  not  debatable,  I  presume,  but  I  would 
like  to  suggest  that  this  committee  meet  in  the  supreme  court  room,  be- 
cause the  House  meets  in  this  room  at  io:oo  o'clock. 

The  Chairman :  It  is  probable  that  the  House  will  simply  meet  and 
adjourn.* 

Before  the  vote  on  the  motion  to  recess,  the  chair  wishes  to  announce 
that  Mr.  Willis  has  been  appointed  on  the  committee  on  prog^m,  to  suc- 
ceed Mr.  Thomas,  resigned. 

The  vote  on  the  motion  to  recess  was  then  called  for,  and  the  motion 
was  unanimously  carried. 

io:io  A.  M.,  August  29th,  1902. 

Pursuant  to  recess,  the  committee  was  called  to  order  by  the  chairman. 

Mr.  Willis^vas  recognized  by  the  chair. 

Mr.  Willis:  Mr.  Ellis  is  here,  but  has  a  cold  and  he  asks  to  be 
excused  from  speaking  at  this  time.  I  went  over  to  see  Mr.  Longworth 
of  the  Senate,  and  he  is  engaged  in  important  work  and  cannot  leave. 

The  sessions  of  the  committee  to-day  were  set  down  for  discussion  of 
the  code  by  the  members,  but  I  do  not  believe  there  is  anyone  here  at  this 
time  who  wants  to  discuss  the  subject,  and  for  the  purpose  of  getting  the 
matter  before  the  committee,  I  move  ^ 

The  Chairman :  Just  a  moment,  Mr.  Willis.  I  will  ask  Mr.  Guerin 
to  report  for  the  spctial  committee  on  the  program. 

Mr.  Guerin:  The  special  committee  has  endeavored  to  get  Mr. 
Wade  Ellis  here  this  morning,  but  he  is  somewhat  indisposed  and  has 
asked  to  be  excused.  We  asked  Senator  Longworth  to  speak,  but  the 
Senate  is  engaged  in  committe  of  the  whole,  and  he  cannot  get  away. 

The  program  assigned  to-day  for  discussion  of  the  code  by  the 
members  of  the  committee ;  but  so  far  as  I  have  been  able  to  ascertain, 
the  members  are  not  prepared  to  speak  this  morning,  and  we  are  without  a 
regular  program.    To  bring  this  matter  before  the  committee,  I  will  make 

a  motion  that  the  committee  now  adjourn.    But  first,  I  have  another 

report.    I  will  withdraw  the  motion  to  adjourn,  and  say  that  we  have 

a  supplemental  report  to  make. 

The  Chairman :     The  motion  will  be  withdrawn. 
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Mr.  Silverberg:  Our  program  provides  that  we  are  to  adjourn  to- 
day until  ID  o'clock  next  Thursday  morning.  I  would  amend  that  by 
moving  that  it  be  4:00  o'clock  Thursday  afternoon,  which  will  give  an 
opportunity  for  all  those  members  who  would  have  to  leave  home  on  the 
early  train,  to  reach  here  for  the  committee  meeting. 

Mr.  Stage:  I  wish  to  say  in  regard  to  that  matter  that,  while  the 
House  convenes  at  4  :oo  p  m.  on  Thursday,  the  special  committee  on  pro- 
gram has  presented  to  this  committee  a  schedule  calling  for  10:00  a.  m. 
That  has  been  published  and  it  has  gone  all  over  the  state,  that  on  that  day 
we  have  arranged  to  hear  the  mayors  of  cities  and  villages.  If  we  do  not 
meet  until  4:00  p.  m.  of  that  day,  it  will  push  the  program  along  and 
break  up  our  entire  arrangement  of  the  program.  It  seems  to  me  that 
members  of  the  committee  can  be  here  on  Thursday  morning,  even  if  they 
have  to  come  on  Wednesday  night.  It  is  important  that  we  carry  out 
the  program. 

Mr.  Silverberg:  I  will  amend  my  motion  by  saying  2:00  p.  m.  on 
Thursday. 

Mr.  Stage:     That  presents  the  same  difficulty.    It  seems  to  me  thai 
in  giving  the  whole  day  to  the  mayors  of  cities  and  villages,  we  are  not 
giving  them  any  too  much  time. 
Mr.  Metzger:    Agreed. 
Mr.  Ains worth :      I  second  the  amendment. 

The  Chairman:  It  is  moved  by  Mr.  Silverberg  that  the  original 
motion  be  amended  so  that  when  this  committee  adjourns,  it  shall  be  to 
meet  at  2  :oo  p.  m.  on  Thursday.    This  is  for  discussion. 

!Mr.  Willis:  Mr.  Chairman,  it  seems  to  me  that  the  motion  and  the 
amendment  thereto,  should  not  prevail  —  ought  not  to  prevail,  for  the 
reason  that  Mr.  Stage  has  given.  This  program  was  made  out  and 
adopted  by  the  committee,  and  it  has  been  published  in  the  newspapers  of 
the  state,  and  undoubtedly,  the  persons  who  are  designated  to  appear 
before  us  on  that  day,  will  be  here  and  expect  a  hearing.  If  we  do  not 
meet  until  4:00  o'clock,  we  cannot  meet  at  all  that  afternoon,  because  the 
House  will  be  in  session  at  that  time.  To  adjourn  to  that  hour  will  knock 
us  out  of  two  sessions  of  the  committee,  and  that  will  disarrange  the 
program  clear  through.  I  think  the  motion  and  the  amendment  ought  to 
be  voted  down. 

Mr.  Silverberg:     Mr.  Willis  states  that  we  would  lose  two  sessions 
of  the  committee:  we  would  only  lose  one  session  of  two  hours,  if  my 
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amendment  is  carried.  I  am  almost  positive  that  you  will  not  have  a 
quorum  here  at  lo  o'clock  Thursday  morning,  from  what  I  have  heard 
the  members  say.  The  speakers  who  are  invited  to  be  here,  would  only 
lose  two  hours'  time,  which  would  not  be  of  much  consequence  to  them, 
but  would  be  a  great  accommodation  to  the  members. 

Mr.  Thomas :  While  this  committee  may  adjourn  until  next  Thurs- 
day, it  strikes  me  that  there  is  work  for  the  members  of  the  committee 
to  do  here,  and  that  they  ought  to  be  here  before  next  Thursday.  This 
committee  has  appointed  five  or  six  sub-committees  in  relation  to  different 
features  of  the  code.  The  members  of  those  committees,  I  believe,  are 
expected  to  put  in  their  time  looking  up  and  studying  the  different  features 
assigned  to  them,  and  be  prepared  in  their  departments.  I  do  not  think 
the  members  of  this  committee  ought  to  go  home  and  simply  stay  there 
until  next  Thursday  morning,  but  I  think  they  ought  to  be  studying  and 
preparing  on  this  subject,  and  be  here  next  Thursday  morning  ready  to 
go  ahead  with  the  work  and  be  prepared  to  make  reports  as  to  their  dif- 
ferent features.  If  we  do  not  do  that,  I  believe  we  are  going  to  waste  a 
lot  of  time  here. 

I  think  the  motion  ought  not  to  prevail ;  I  think  the  members  of  these 
sub-committees  ought  to  be  here  this  week  and  next  wxek,  ready  to  carry 
on  this  work  and  get  through  with  it  as  soon  as  possible. 

Mr.  Aletzger:  I  hope  this  motion  will  not  prevail.  It  is  almost  a 
week  until  this  committee  meets  again,  and  I  do  not  see  any  reason  why 
every  member  cannot  be  here  for  the  session  Thursday  morning.  It 
seems  to  me  that  this  program,  gotten  out  by  the  special  committee  and 
adopted  by  the  general  conunittee,  ought  not  to  be  disarranged. 

The  amendment  to  the  original  motion,  upon  vote,  was  declared  lost. 

The  Chairman :     The  question  is  now  upon  the  original  motion. 

Mr.  Denman :  I  want  to  ask  for  information :  Is  it  a  fact  that  our 
program  provides  for  a  morning  session  Thursday? 

The  Chairman  :      It  does. 

Mr.  Denman:  Then,  Mr.  Chairman,  I  certainly  think  .that  motion 
ought  not  to  prevail.  We  have  laid  out  a  program  and  I  think  it  is 
our  duty  to  be  here  and  attend  to  the  work.  I  am  perfectly  willing,  and 
it  is  my  desire  to  come  back  here  Wednesday  night.  If  we  begin  to  defer 
the  work  we  have  laid  out  by  deferring  the  work  of  the  first  day's  session 
next  week,  we  will  no  doubt  find  ourselves,  in  many  instances,  deferring 
it  further,  and  we  will  be  here  five  or  six  or  eight  weeks.     I  think  we 
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should  stand  by  this  program,  and  that  we  should  attend  to  this  work ;  it 
is  a  duty ;  we  have  been  appointed  for  that  purpose,  and  we  ought  to  be 
here  on  Thursday  morning.  If  there  is  not  a  quorum,  let  us  hear  the 
speakers  wso  come,  and  let  it  be  known  to  all  the  state  that  we  are  here  to 
carry  out  the  work.    I  am  willing  lo  come. 

Mr.  Silverberg :  I  don't  think  that  this  motion  will  receive  one  vote, 
but  the  previous  speaker  laid  great  stress  upon  carrying  out  the  program. 
Thus  far,  we  have  failed  to  do  so.  We  were  to  have  a  session  last  night, 
and  we  didn't  have  any ;  consequently,  we  have  already  been  varying  the 
program. 

Mr.  Denman :  That  is  just  the  trouble,  and  that  is  the  reason  I  think 
we  ought  lo  call  a  halt. 

Mr.  Stage :  In  all  the  sessions  of  this  committee,  beginning  on 
September  4th,  there  are  other  parties  on  our  program,  which  was  not 
the  case  last  night,  or  this  morning";  at  these  two  sessions  no  one  is 
discommoded  but  the  members  of  the  committee. 

The  original  motion  to  adjourn  to  meet  Thursday  of  next  week  at 
4:00  P.  M.  was  put  to  vote  and  declared  lost. 

The  Chairman  :  That  brings  us  back  to  the  original  program  as  out- 
lined by  the  special  committee.  Is  the  chairman,  Mr.  Guerin,  ready  to 
report  ? 

Mr.  Guerin :     Mr.  Chairman,  I  have  the  report  ready  to  submit. 

REPORT  OF  THE  SPECIAL  COMMITTEE  OF  THE  HOUSE  OF 

REPRESENTATIVES,  APPOINTED  TO  CONSIDER  THE 

MUNICIPAL  CODES. 

Columbus,  Ohio,  August  29,  1902. 
''To  the  Special  Committee  on  Municipal  Codes  of  the  House  of  Repre- 
sentatives of  the  Seventy-fifth  General  Assembly : 

**Your  sub-Committee  on  Program  begs  leave  to  submit  the  fol- 
lowing report : 

"The  committee  will  sit  upon  the  days  hereinafter  set  forth,  for 
the  purpose  of  hearing  from  the  persons  and  organizations  hereinafter 
mentioned. 

THURSDAY,   SEPTEMBER  4TH. 

10:00  to  12:00  A.  M.  \ 

2  :oo  to    S  :oo  P.  M.  V     Mayors  of  Cities  and  Villages. 
7 :30  to    9 :30  P.  M.  / 
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FRIDAY,    SEPTEMBER    5TH. 

9:00  to  12:00  A.  M.  ^  City  and  Village  Solicitors  and  the  Represen- 
2  :oo  to  5  :oo  P.  M.  V  tatives  of  the  Legal  Departments  of  Mu- 
7  -.30  to    9 130  P.  M.  J  nicipalities. 


9:00  to  12:00  A.  M. 
2  :oo  to  5  :oo  P.  M. 
7 :30  to    9 :30  P.  M. 


MONDAY,  SEPTEMBER  8tH. 

Representatives  of  Boards  of  Health  and  Li- 
brary Boards. 

Board  of  Public  Improvement,  Charities  and 
Correction. 

TUESDAY,    SEPTEMIiER    9TH. 


\ 


9:00  to  12:00  A.  M. 
2:00  to  5:00  P.  M. 
7 130  to    9 :30  P.  M. 


,       Boards  and  Chamber  of  Commerce,  Municipal 
Associations,  Builders'  Exchanges  and  Tax- 
ation Commissions. 
On  the  subject  of  taxation  and  the  general  prin- 
ciple of  Municipal  Government. 


r 


WEDNESDAY,  SEPTEMBER   lOTH. 

9:00  to  12:00  A.  M.  1  Hearings  of  all  persons  interested  in  the  dis- 
2  :oo  to  5 :30  P.  M.  V  cussion  of  franchises  and  the  granting  and 
7 130  to    9 :30  P.  M.  )  renewal  of  the  same. 

THURSDAY,  SEPTEMBER    IITH. 

9:00  to  12:00  A.  M. 


2  :oo  to    5  :oo  P.  M. 
7 130  to    9 :30  P.  M. 


9:00  to  12:00  A.  M. 
2  :oo  to  5  :oo  P.  M. 
7 :30  to    9 :30  P.  M. 


Representatives  of  City  and  Village  Councils 
and  Municipal  League. 

FRIDAY,  SEPTEMBER  I2TH. 

Representatives  of  Labor  Organizations  and 
discussion  of  the  Merit  System. 


I 


"The  committee  desires,  if  possible,  that  the  public  hearings  before 
the  committee  be  closed  on  Friday,  September  12th,  1902. 

"The  committee,  nevertheless,  invite  any  citizen  of  the  state  of  Ohio, 
or  any  organization  which  desires  to  be  heard  upon  any  question  affected 
by  the  Code  to  be  adopted  by  the  legislature  for  the  municipal  government 
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of  the  cities  and  villages  of  the  State  of  Ohio,  to  correspond  with  the 
chairman  of  this  committee,  and  ample  opportunity  will  be  given,  after 
September  12th,  1902,  to  such  person,  or  organization,  for  one  or  more 
hearings." 


The  Chairman:  You  have  heard  the  reading  of  the  report  of  the 
Special  Committee. 

Mr.  Guerin :     I  move  the  adoption  of  the  report. 

Mr.  Denman :'    I  second  the  motion. 

The  motion  for  the  adoption  of  the  report  was  put  to  vote,  and 
prevailed,  unanimously. 

The  Chainnan:  Is  there  any  further  business  to  come  before  the 
committee  this  morning? 

Mr.  Stage:  I  would  like  to  suggest,  as  there  are  some  representa- 
tives of  the  press  here,  that  they  be  given  copies  of  this  report  of  the 
special  committee. 

The  Chairman:  That  suggestion  is  well  made.  I  hope  the  mem- 
bers of  the  press  will  accept  the  suggestion  and  give  the  report  of  the 
committee  as  wide  a  circulation  as  possible. 

Is  there  any  further  business. 

The  Chair  would  ask  that  the  suggestion  made  by  one  of  the 
members  of  the  committee  this  morning,  in  the  discussion  on  the  motion 
to  adjourn,  be  taken  very  carefully  under  consideration,  and  that  the  chair- 
men, especially  of  the  sub-committees,  be  looking  very  carefully  over  their 
work,  the  work  laid  out  for  the  sub-committees,  and  just  as  soon  as 
possible  be  ready  to  offer  something  to  the  general  committee.  I  think 
that  is  very  important.  This  work,  I  think  the  members  of  the  com- 
mittee will  find,  grows  upon  them;  the  magnitude,  the  scope  of  the 
work  is  far  greater  than  any  of  you  apprehended  when  you  first  began 
to  study  it ;  I  sometimes  think  the  longer  we  study  it,  the  less  we  know 
about  it.  I  hope  the  members  of  the  sub-committee  will  go  carefully 
into  their  divisions  of  the  work  assigned  them,  and  that  every  committee 
will  be  ready  to  report  at  just  as  early  a  date  as  possible. 

On  motion,  the  committee  adjourned  to  meet  Thursday,  September 
4th,  at  10  :oo  o'clock  A.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


August  27TH. 
Afternoon  Session  —  2  p.  m. 

Meeting  called  to  order  by  the  chairman. 

Present  Comings,  Painter,  Guerin,  Price,  Cole,  Williams,  Metzger, 
Thomas  Chapman,  Allen  Silberberg,  Worthington,  Denman,  Hypes,  Wil- 
lis, Gear,  Stage,  Bracken,  Ainsworth,  Maag,  Huffman,  Brumbaugh, 
Sharp. 

Mr.  Guerin:  Mr.  Chairman,  I  desire  to  submit  the  report  of  the 
sub-committee. 

Mr.  Comings:  The  committee  will  listen  to  the  report  of  the  sub- 
Committee  on  Procedure  of  Business. 

SPECIAL  COMMITTEE  OF  THE  HOUSE  OF  REPRESENTA- 
TIVES, APPOINTED  FOR  THE  CONSIDERATION  OF 
MUNICIPAL  CODES. 

Gentlemen — Your  sub-committee  beg  leave  to  submit  the  following 
report  for  the  procedure  oi  the  committee  at  its  various  meetings  to  be 
held. 

Rules  of  Procedure  for  the  Special  Committee  on  Municipal  Codes  of 
the  House  of  Representatives — y^th  General  Assembly. 

I.     Roll  call  of  members  of  committee. 


Reading  of  the  minutes  of  the  preceding  meeting. 
Program  of  the  day. 

General  discussion  by  members  of  the  committee. 
Selection  of  subject  for  next  general  discussion  by  committee. 
No  member  shall  at  any  time  be  allowed  to  speak  upon  any  ques- 
tion except  the  question  under  consideration  by  the  committee,  nor  at 
any  time  except  the  time  set  aside  for  the  informal  discussion  of  such 
question  by  members  of  the  committee,  and  at  such  informal  discussion 
no  member  shall  speak  more  than  once,  nor  longer  than  five  minutes. 

Any  member  may  ask  one  or  more  questions  of  the  speaker  partici- 
pating in  the  discussion  of  the  question  under  consideration. 

(38) 
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Providing,  however,  that  no  member  shall  speak  nor  ask  any  ques- 
tion without  first  obtaining  the  recognition  of  the  chairman  of  the  com- 
mittee presiding  at  such  meeting. 

These  rules  shall  not  be  modified  nor  suspended  except  by  a  two- 
thirds  vote  of  all  the  members  of  the  committee. 

The  rules  9f  the  House  of  Representatives  of  the  75th  General  As- 
sembly of  Ohio,  so  far  as  applicable  and  not  in  conflict  with  the  rules 
above  set  forth,  shall  be  the  rules  of  this  special  committee. 

Respectfully  submitted, 

W.  E.  GUERIN, 

G   T.  Thomas, 
U.  G.  Den  MAN, 
Chas.  \V.  St^ge. 

Committee, 

M.  Guerin:  I  desire  to  say  in  explanation  of  this  matter  that  the 
sub-committee,  at  a  meeting  this  morning,  decided  that  if  we  were  to  do 
any  business  of  any  nature  whatsoever  we  would  have  to  follow  the  most 
strict  parliamentary  rules.  Our  idea  is  that  wjien  a  man  is  speaking 
upon  any  subject  any  member  of  this  committee,  by  obtaining  the  recog- 
nition of  the  chair,  can  ask  any  pertinent  question.  Take  in  general 
discussion  of  any  subject  that  has  been  assigned  by  it  to  be  discussed 
by  the  committee,  the  sub-committee  will  assign  any  members  who  de- 
sire to  be  heard  or  that  have  made  a  study  of  the  subject,  limiting  their 
time.  After  that  discussion  by  these  members  w-ho  are  assigned,  the 
member  of  the  committee  at  large  will  be  privileged  to  rise  and  present 
their  views,  Init  not  to  consume  more  than  f\vc  minutes  or  speak  more 
than  once.  That  may  seem  a  short  time  and  may  seem  a  little  harsh,  but 
in  a  committee  of  twenty-three  if  we  give  only  five  minutes  you  will 
see  what  time  we  will  consume.  We  have  been  very  carefid  in  the 
preparation  of  this  program,  and  1  sincerely  hope  it  will  be  adopted,  believ- 
ing if  it  is  we  will  be  able  to  accomplish  something,  and  if  w^e  are  free 
and  easy  in  the  end  we  will  accomplish  nothing  thereby. 

It  is  moved  and  seconded  that  the  report  be  adopted.  The  motion 
was  carried. 

Mr.  Willis:  T  am  heartily  in  favor  of  that  motion.  T  simply  want 
to  call  attention  to  the  part  reading  **Thc  rules  of  the  73th  General  As- 
sembly." The  senate  has  one  class  of  rules  and  the  house  another.  I 
presume  the  rules  of  the   House  of  Representatives  are  the  ones   in- 
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tended.  I  move  that  this  amendment  be  made.  The  motion  is  seconded 
and  carried. 

Mr.  Silberberg:  I  move  you  now  that  twenty-three  copies  of  these 
rules  as  acted  upon  by  the  committee  be  distributed  among  this  committee. 

This  motion  is  seconded  and  carried. 

Mr.  Cole      I  wish  to  make  the  following  motion : 

''Resolved,  That  the  Chair  be  authorized  to  divide  the  Code  into  as 
many  divisions  as  he  may  deem  proper,  and  appoint  a  sub-committee  of 
three  or  five,  at  his  discretion  who,  shall  make  a  special  study  of  that 
part  of  the  Code,  and  report  to  the  committee  the  result  of  their  inves- 
tigations.'' 

This  motion  seconded  and  carried. 

Mr.  Comings :  I  wish  you  would  name  a  vice-chairman  of  your  pro- 
ceedings for  this  motion  just  carried  will  necessitate  a  little  considera- 
tion. I  am  anxious  that  these  sub-committees  be  gotten  into  the  paper 
as  srxDn  as  possible,  and  I  would  like  a  few  minutes  to  look  this  up. 

Mr.  Willis  is  named  by  Mr.  Guerin  and  his  election  is  carried. 

Mr.  Comings:  Mr.  Willis  will  act  as  vice-chairman.  I  expected 
this  movement  would  b^  made  and  I  have  very  briefly  made  the  following 
divisions,  and  if  satisfactory  to  the  committee  I  will  retire  a  few  minutes 
and  name  the  members  in  these  lists.  If  there  is  anything  not  meeting 
its  approval  I  hope  they  will  be  free  to  criticize  and  offer  amendments. 
I  appreciate  that  of  necessity  some  of  these  will  conflict,  that  there  is  such 
as  Board  of  Public  Service  and  Terms  of  Office  that  may  seem  to 
conflict;  yet  I  think  they  can  be  taken  up  separately  and  considered  by 
themselves.  I  have  Board  of  Public  Service,  Board  of  Public  Safety, 
Repeals,  Legislative  and  Judiciary,  Taxation  and  Assessments,  Villages, 
Organization  of  Cities  and  Villages  and  Terms  of  Office  of  Officials,  also 
Health  Department — if  that  seems  to  cover  the  ground,  and  I  think  it 
does,  and  seems  satisfactory  to  the  whole  committee. 

Mr.  Chapman:     Did  you  read  the  subject  of  assessments? 

Mr.  Comings:     I  did. 

Mr.  Willis  then  took  charge  of  the  meeting. 

Mr.  Willis:  I  understand  the  purpose  of  the  meeting  as  arranged 
by  the  Subdivision  on  Program,  is  the  discussion  of  the  code  by  Mr. 
Wade  Ellis:  I  have  the  pleasure  of  introducing  one  of  the  gentle- 
men who  had  much  to  do  with  the  formulation  of  the  code. 

Mr.  Ellis:  Gentlemen  of  the  Committee:  I  doubt  if  at  any  time 
in  the  history  of  this  state,  since  the  assembling  of  the  constitutional 
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convention  in  185 1,  there  has  devolved  upon  its  citizens  and  their  rep- 
resentatives so  important  a  task  as  that  which  now  confronts  you.  A 
task  of  such  magnitude  ought  to  he  met  by  big  men  in  a  big-hearted 
and  big-minded  way.  I  congratulate  you  upon  the  manner  in  which 
you  have  started  upon  this  stupendous  undertaking.  I  am  glad  that  the 
House  of  Representatives  has  appointed  a  committee  so  representative  of 
its  character  and  of  its  best  talent  in  both  parties,  and  that  you  have 
entered  upon  this  work  with  the  determination  to  examine  this  question 
from  the  beginning  to  the  end,  to  discuss  it  openly,  conscientiously, 
publicly,  and  to  give  the  very  fullest  hearing  to  every  interest  that  may 
be  concerned.  I  don't  believe  in  railroading  any  bill,  and  I  particularly 
do  not  believe  in  any  procedure,  no  matter  if  it  be  at  the  expense  of 
considerable  delay,  that  will  cause  any  one  to  feel,  in  the  state  of  Ohio, 
that  he  has  not  had  an  opportunity  to  be  fully  heard  upon  this  important 
measure.  Xo  matter  how  long  it  takes,  no  matter  what  labor  it  in- 
volves, better  that  you  should  be  here  until  Christmas  and  get  a  right 
code  than  that  you  should  adjourn  next  Monday  and  get  a  wrong  one. 
And  I  want  to  say  that  so  far  as  the  humble  part  that  I  have  played 
in  preparing  this  bill  which  has  already  been  introduced,  and  which  is 
known  as  the  Governor's*'  bill,  that  if  there  is  any  line  in  it,  or  any 
■sentence  in  it  that  cannot  bear  the  fullest  discussion,  the  fullest  inves- 
tigation, that  cannot  have  turned  upon  it  the  bright  light  of  day,  I  want 
it  pointed  out  and  discussed  to  the  fullest  extent. 

At  the  outset  permit  me  to  say,  gentlemen  of  the  committee,  some 
of  the  things  that  those  who  have  prepared  the  Governor's  bill  have 
not  attempted  to  do.  We  have  not  attempted  to  devise  any  novel  plan 
for  the  government  of  Ohio  municipalities.  In  some  respects  it  is  in- 
correct to  call  the  w^ork  and  the  results  a  code  at  all.  What  it  might 
more  properly  be  called  is  a  re-adjustment  of  municipal  law  to  fit  the 
present  conditions.  It  is  a  readjustment  of  the  present  law-  very  largely, 
and  a  readjustment  along  familiar  lines.  There  has  been  no  attempt 
to  interject  anything  novel  into  it,  to  take  up  with  any  new  fad,  or 
even  some  valuable  and  very  proper  reforms :  but  wdiat  has  been  attempted 
to  be  done  and  what  in  my  judgment  it  is  the  duty  of  you  and  the  leg- 
islature to  do  is  to  pass  such  a  bill  as  will  adjust  the  laws  with  respect 
to  municipalities  now  familiar  to  the  people  of  the  municipalities  through- 
out the  state.  Every  city  in  Ohio  and  every  village  in  Ohio  will  have 
applied  to  it  the  best  that  is  applied  to  any  city  and  to  any  village  in 
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the  state  of  Ohio.  If  you  can  accomplish  that  you  will  have  answered 
the  call,  the  appeal,  you  will  have  done  a  very  proper  and  very  full  work. 

It  is  not,  as  I  said  the  other  day  at  Sandusky,  any  slow  insideous 
disease  that  has  attacked  the  municipalities  of  this  state.  They  have 
been  run  over  with  enactments.  What  they  need  is  not  some  new  exper- 
iment, not  some  flovel  nostrum  to  try;  but  what  is  needed  is  lint  and 
bandages,  a  hurry  call  for  an  ambulance  as  aid  for  the  wounded.  When 
one  is  stricken  down  with  a  broken  limb  or  a  severed  artery  a  doctor  is 
called  to  bind  up  the  wounds  or  set  the  leg;  we  would  not  think  much 
of  the  judgment  or  discretion  of  that  doctor  if  he  stopped  in  the  pro- 
ceedings to  remove  a  wart  from  the  nose  of  the  patient.  The  thing  that 
is  needed,  the  thing  that  has  been  attempted  to  fit  this  emergency  has 
been  the  application  of  the  laws  already  very  largely  in  force  and  familiar 
to  the  people  in  the  state,  so  that  they  may  apply  with  equal  force  and 
uniformity  to  all  the  municipalities  of  the  commonwealth.  The  governor's 
bill  has  attempted,  those  drafting  it  have  attempted,  to  accomplish  three 
things.  In  the  first  place  the  re-adjusting  of  existing  laws;  and  in  the 
next  place  the  separation  more  clearl}'  than  they  have  ever  been  separated 
before  of  the  executive,  the  judicial  and  the  legislative  powers  of  the 
municipality.  Third,  the  attempt  to  raise  the  standard  of  the  legislative 
bodies  in  the  municipalities  so  that  with  greater  comfort  and  greater 
confidence  the  people  hereafter  can  trust  the  renewed  and  enlarged  respon- 
sibilities which  you  must  give  to  councils  of  those  bodies. 

I  don't  know  how  I  can  better  aid  the  committee  in  any  way  than 
to  take  up  some  of  the  provisions  of  this  bill  in  their  order. 

All  municipal  corporations  are  divided  into  cities  or  villages.  There 
has  been  no  attempt  to  provide  for  any  other  classification.  We  have 
taken  the  very  broad  hint  of  the  Supreme  Court  that  the  constitutional 
classification  is  perhaps  the  only  one  they  will  sustain.  Heretofore  where 
there  has  been  classification  of  cities  under  the  old  plan,  under  which 
special  acts  were  passed,  it  was  possible  for  municipalities,  upon  their 
own  motion,  to  advance  to  a  particular  grade  or  class;  in  other  words, 
the  act  creating  grades  and  classes  did  not  operate  automatically.  It 
required  something  on  the  part  of  the  municipality  itself  before  the 
village  or  city  could  advance.  An  objection  was  made  to  that  in  the 
recent  case  decided  by  the  Supreme  Court.  We  have  therefore  provided 
.that  all  municipalities  be  divided  into  two  classes,  cities  and  villages,  a 
village  becoming  a  city  not  by  action  of  its  council,  not  by  a  legal  pro- 
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ccedinp:,  but  by  force  of  law  itself,  so  that  it  won't  be  possible  for  a 
community  now  constituted  a  village  to  hereafter  escape  the  obligations 
and  responsibilities  of  a  city,  if  a  sufficient  number  of  inhabitants  are 
located  in  that  village,  by  declining  or  neglecting  to  take  the  necessary 
steps  to  become  a  city.  The  result  of  permitting  such  local  action,  as 
the  committee  will  readily  see,  would  be  to  bring  us  back  to  the  same 
condition  of  classification,  to  a  less  degree,  than  we  are  now  confronted 
with  today.  Therefore  in  Section  2  of  the  act  1  call  your  attention  to  the 
fact  that  it  is  necessar)-  that  a  federal  census,  officially  made  known  to 
the  secretary  of  state,  after  which  a  proclamation,  etc.,  etc.,  is  the  neces- 
sary preceding  step  for  the  advancing  of  a  village  to  a  city.  After  that 
is  once  done  the  village  becomes  a  city  by  operation  of  the  act  itself,  and 
not  by  any  proceedings  taken  in  the  municipality  itself. 

With  respect  to  the  general  powers  granted  all  the  municipalities. — 
The  bill  before  you  largely  re-enacts  the  old  familiar  section  1792, 
and  it  re-enacts  it  in  the  form  and  the  language,  as  far.  as  ix)ssible,  that 
is  used  in  that  section.  You  can  readily  see  and  appreciate  the  purpose, 
because  that  language  had  been  construed  by  the  courts  of  the  state,  and 
the  people  had  become  familiar  with  the  powers  of  1692  as  the  courts  have 
discovered  and  pointed  out  their  meaning.  Therefore  in  re-enacting  1692 
we  have  largely  used  the  language  employed,  in  addition  to  that  .from 
other  sections  of  the  statutes,  or  we  have  compiled  various  other  i)Owers 
which  originally  did  not  come  under  1692  but  which  are  found  elsewhere 
through  Volume  i  or  Volume  2  in  the  statutes,  and  we  have  put  these 
powers  under  the  general  powers  of  municipalities,  and  at  the  same  time 
a  number  of  sections,  as  you  will  observe  by  section  8  of  this  act,  a 
number  of  sections  in  harmony  with  this  act  where  certain  powers  have 
been  granted,  largely  the  powers  acquired  to  license,  etc.,  have  been  re- 
incorporated in  this  act  without  a  re-enactment. 

A,  special  subdivision  has  been  called  "Special  Powers"  which  will 
be  found  on  page  8  under  section  9.  That  phrase  is  used  because  it  is 
necessar>'  that  the  special  powers  conferred  —  the  particular  powers 
granted  to  the  municipalities  in  these  various  instances  should  be  more 
fully  described  and  defined  with  their  limitations,  etc.,  and  the  manner 
of  their  exercise  should  be  more  carefully  pointed  out.  For  that  reason 
there  have  been  what  could  be  called  chapters,  ist.  Power  to  appro- 
priate property  for  public  purposes.  That  division  of  the  bill  re-enacts 
practically  the  present  laws  with  respect  to  the  appropriation  of  property, 
removing  any  special  characteristics  from  them  and  giving  them  uniform 
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n])cration  and  very  greatly  shortening  the  chapter.  The  second  special 
power  is  to  sell  or  lease  public  property.  In  the  present  laws  in  respect 
to  sale  or  lease  of  public  property  by  municipal  corporations  you  will 
obser\'e  when  you  come  to  examine  the  question  that  it  is  necessary  that 
before  a  sale  or  lease  of  public  property  shall  be  made  there  shall  be  a 
concurrence  of  what  is  known  as  board  of  improvements  and  where  there 
is  no  such  board  certain  other  proceedings  shair  be  taken.  In  other 
words  the  present  laws  with  reference  to  public  property  are  special  in 
their  nature  and  therefore  they  ought  to  be  supplanted  by  an  act  cutting 
out  these  special  characteristics,  making  them  uniform  throughout  the 
state. 

The  third  special  power  is  to  regulate  the  use  of  the  streets.  The 
old  well-kown  section  of  the  Statute  2640  which  gave  to  the  council  of 
the  municipalities  the  care  and  supervision  and  control  of  the  streets 
which  had  been  construed  by  the  courts  for  thirty-five  or  forty  years 
and  the  meaning  of  which  is  now  well  known  to  every  lawyer  and  every 
intelligent  layman  in  the  state,  is  practically  re-enacted.  Under  it  there 
naturally  comes  the  granting  of  the  use  of  the  streets  to  public  service 
corporations.  With  respect  to  these  provisions  we  have  attempted  to  do 
nothing  more  than  to  group  the  subject  of  the  granting  of  what  are 
called  municipal  franchises  to  street  railway  companies,  gas  companies, 
telephone,  electric  light  and  all  the  various  other  classes  of  quasi-public 
corporations  and  supply  one  method  for  the  acquirement  of  that  privi- 
lege and  one  method  got  accountability  to  the  city  and  village  for  the 
privilege  acquired.  We  have  not  attempted  to  do  anything  new  in  this 
respect  excei)t  as  it  was  ncessary  to  make  the  law  with  respect  to  one 
kind  of  public  service  corporation  apply  to  all  kinds  of  public  service 
corporations.  And  in  no  other  respect  are  the  present  laws  upon  this 
subject  changed.  This  is  a  matter  of  great  concern.  The  suggestions 
here  are  largely  tentative,  as  most  of  the  suggestions  are,  but  what  the 
legislature  may  do  on  that  subject  is  another  matter  and  will  very  largely 
engage  your  closest  scrutiny  and  attention :  but  at  any  rate  you  have 
before  you  here  the  laws  on  the  subject  of  municipal  franchises  grouped 
in  one  section,  or  one  subdivision,  and  whatever  improvements  you  desire 
to  make  can  be  made. 

Mr.  Price:  Mr.  Ellis,  is  there  any  inconsistency  between  sections 
28  and  93  of  this  code? 

Mr.  Ellis :  My  attention  has  once  before  been  called  to  what  has 
been  thought  to  be  an  inconsistency  between  section  28  and  section  93. 
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I  think  I  can  explain  to  the  committee,  and  to  you,  Mr.  Price,  that  the 
supposed  inconsistency  does  not  exist.  Section  28,  as  you  will  observe, 
provides  that  "In  all  municipal  corporations  council  shall  have  the  care, 
supervision  and  control  of  public  highways,  streets,  avenues,  alleys,  side- 
walks, public  grounds,  bridges  and  viaducts  within  the  corporation  and 
shall  cause  the  same  to  be  kept  open  and  in  repair  and  free  from  nuisance ; 
and  with  respect  to  the  dedication,  opening  and  vacation  of  streets  as 
well  as  labor  upon  them.  Section  93  provides  that  the  board  of  public 
service  shall  supervise  the  improvement  and  repair  of  streets,  avenues, 
alleys,  lands,  lanes,  squares,  wharves,  docks,  landings,  market-houses, 
bridges,  viaducts,  sidewalks,  sewers,  drains,  ditches,  culverts,  ship- 
channels,  streams  and  water  courses ;  the  lighting,  sprinkling  and  clean- 
ing of  all  public  places,  and  the  construction  of  all  public  works.*'  Now 
the  difference  is  just  this.  The  legislative  body  of  the  city  which  grants 
franchises  which  performs. all  legislative  functions  and  powers  granted 
to  any  city,  has  general  control  over  the  street  as  it  has  over  all  munici- 
pal property.  When  it  comes  to  work  upon  the  street — when  it  comes 
to  improvements  or  repairs  of  the  street,  the  board  of  public  service, 
which  is  the  legislative  department,  does  that  work  and  supervises  those 
improvements  and  repairs.  It  is  the  same  distinction  that  is  between 
the  owner  of  a  building  about  to  be  constructed  and  the  superintendent 
or  architect  who  is  in  charge  of  the  construction.  More  than  that,  sec- 
tion 2640  as  herein  directly  re-enacted  in  this  section  28  of  the  bill  reads 
in  exactly  the  same  language.  It  declares  that  council  shall  have  care, 
supervision  and  control  of  the  street  and  yet  wherever  there  is  a  special 
act  creating  a  board  of  public  improvement,  board  of  public  works,  board 
of  public  service  or  any  similar  department,  those  departments  are  now 
given  power  to  manage,  supervise  and  repair  the  street.  These  statutes 
have  been  in  operation  for  a  great  number  of  years,  and  no  trouble  has 
ever  arisen  by  any  supposed  inconsistency.  I  think  it  will  be  made 
plain  when  you  understand  that  while  council  as  the  legislative  body  has 
control  of  the  streets,  as  it  has  of  all  other  property  of  the  municipality, 
simply  managing  and  supervising  the  improvement  of  the  streets,  and  I 
think  there  will  be  no  danger  of  any  inconsistency  or  that  there  will  be 
any  confusion  or  trouble  about  their  operation. 

The  next  power  is  to  levy  and  collect  tax — section  37.  This  is  the 
most  important  power  conferred  upon  any  municipality,  and  I  want  to 
read  section  37.  "The  council  of  every  municipal  corporation  shall  have 
power  to  levy  and  collect  taxes  upon  all  the  real  and  personal  property 
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^  ::'rAr.  the  corporation  for  the  purpose  of  pa}'ing  the  expenses  of  the 
Cirpf. ration,  constructing  all  improvements  authorized,  and  exercising 
al;  'he  general  and  special  powers  conferred  by  law."  Section  38  puts 
a  iimf:  upon  all  taxes  levied  that  is  authorized  by  the  act.  The  limitation 
:5  a  part,  as  members  of  the  committee  know,  of  the  Constitution.  Sec- 
zion  39  authorizes  a  greater  tax  than  that  authorized  by  section  38,  where 
th-^re  is  a  vote  of  the  people — a  two-thirds  vote,  who  are  in  favor  of  the 
propr^sition.  Then  there  follows  a  general  method  by  which  taxes  are 
levied  and  appropriations  are  made.  On  the  first  Monday  in  March  of 
earn  year  the  heads  of  the  various  departments  in  each  municipality'  are 
required  to  report  their  needs  for  the  ensuing  year  to  the  auditor  or 
clerk  of  the  corporation.  On  the  first  Monday  of  April,  on  or  before 
that  date,  the  auditor  or  clerk  submits  those  recommendations.  Then 
council  either  examines  these  recommendations  and  tax  levies  suggested 
by  the  auditor  or  clerk  and  the  council  then  in  the  exercise  of  its  legis- 
lative functions  as  a  taxing  power  and  authority  for  the  municipality 
determines  what  the  tax  shall  be  and  what  the  lev\-  shall  be  for  munici- 
pal purposes.  They  make  the  levy  and  certify  it  to  the  county  auditor; 
the  taxes  are  then  collected  as  other  taxes  by  the  count>'  auditor.  At 
the  beginning  of  each  half  of  the  fiscal  year,  that  is  to  say,  begpinning  early 
in  January  and  again  early  in  July,  council  makes  what  are  known  as  semi- 
annual appropriations,  and  within  these  appropriations  the  money  raised 
by  taxation  for  that  year  are  expended.  Every  possible  safe-guard  that 
could  be  found  or  suggested  has  been  incorporated  in  this  provision  with 
respect  to  the  raising  of  taxes,  making  of  appropriations  and  the  ex- 
pending of  money  for  municipal  purposes. 

I  call  your  attention  to  one  provision  which  is  new  and  which  was 
made  at  the  suggestion  of  the  Governor,  and  which,  I  believe,  upon  exam- 
ination, you  will  find  a  very  wholesome  section — that  is  section  47.  (Here 
reads  section  47.)  **The  auditor  or  clerk,  and  the  treasurer  of  every 
municipal  corporation  shall  make  up  a  weekly  statement  of  the  balance 
in  all  funds  and  accounts  in  their  offices,  as  the  same  exist  at  the  close 
of  business  on  Saturday,  and  such  officers  shall  forthwith  compare  such 
statements,  correct  any  errors  in  them,  and  at  once  forward  a  copy  of 
the  same  to  the  mayor,  who  shall  keep  them  for  public  inspection."  So 
that  every  week  there  will  be  known  to  every  citizen  of  the  municipality 
by  the  public  documents  and  public  records  in  the  office  of  the  mayor, 
compiled  by  the  officers  of  the  corporation  exactly  where  the  corporation 
stands  financially;  exactly  how  much  money  it  has  on  hand,  what  are 
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the  various  funds,  what  has  been  used,  what  has  been  expended  and 
what  has  been  left — a  weekly  accounting  for  the  benefit  of  every  taxpayer 
in  the  municipaHty. 

Line  552  provides  as  follows:  'The  limitations  and  restrictions 
imposed  upon  all  municipal  corporations  in  the  state  by  sections  2699  and 
2702,  Revised  Statutes,  shall  be  and  remain  in  full  force  and  effect." 
Those  are  the  Burns  and  Worthington  laws,  and  yet  by  some  typograph- 
ical error  I  discovered  last  night  that  2699  and  2702  are  contained  among 
the  statutes  repealed.  It  seems  that  those  who  set  up  these  repeals  have 
got  so  in  the  habit  of  running  from  one  number  to  the  next  number  in 
sequence  that  they  forgot  to  skip  the  very  wholesome  provisions  of  the 
Burns  and  Worthing  laws,  page  73  (Hues  1864  ^"^  1865).  It  seems 
to  me  it  points  out  the  importance  of  a  very  careful  examination  of  these 
repeals,  because,  in  one  sense  they  are  the  most  important  parts  of  the  bill. 

The  fifth  of  the  special  powers  enumerated  is  the  power  to  levy  and 
collect  special  assessments.  As  every  one  knows  who  has  examined  the 
assessment  laws  of  the  state,  or  had  anything  to  do  with  their  construc- 
tion, that  they  are  in  every  sense  special.  Scarcely  two  cities  in  the  state, 
or  any  two  municipal  corporations  in  the  state,  operate  under  the  same  as- 
sessment law.  In  some  municipalities  a  petition  is  required,  in  other  mu- 
nicipalities 25  per  cent,  of  the  market  value  of  the  property  before  the  im- 
provement is  made,  in  other  municipalities  25  per  cent,  after  the  imi)rove- 
ment  is  made,  in  others  with  respect  to  the  revenues  and  taxes,  and  it 
is  assessed  by  the  front  foot,  the  abutting  foot,  and  in  others  according 
to  the  valuation.  The  assessment  laws  today  comprise  aboift  210  pages 
of  the  Revised  Statutes.  A  good  illustration  of  what  may  be  done  by 
elimination  or  classification  is  shown  by  the  fact  that  the  complete  system 
of  assessments,  taking  the  place  of  two  lumcii'ed  and  ten  pages  of  the 
assessment  laws  to<lay  is  put  into  two  pages  and  one-half  of  this  bill. 
The  method  determined  upon,  here  suggested  by  this  measure  "The 
council  of  any  municipal  corporation  may  assess  upon  the  abutting  and 
adjacent  and  contiguous  or  other  specially  benefitted  lots  and  lands  in 
the  corporation,  by  a  percentage  of  the  tax  value  thereof,  any  part  of 
the  entire  cost  of,  etc.,  and  so  on  *  *  *  but  in  no  case  shall  there 
be  levied  upon  any  lot  or  parcel  of  land  in  the  corporation,  any  assessment 
or  assessments  for  any  or  all  purposes  within  a  period  of  five  years, 
exceeding  25  per  cent,  of  the  tax  value  thereof."  The  result  of  that  will 
be,  I  believe,  to  entirely  make  unnecessary  any  suit  involving  the  validity 
of  assessments.     I  believe  that  all  such  litigation  in  the  future  will  be 
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avoided.  The  principal  class  of  suits  that  now  arise  with  respect  to 
assessments  are  those  in  which  the  property  owner  disputes  the  validity 
of  the  assessment  on  the  ground  that  it  takes  more  than  twenty-five  per 
cent,  of  the  property.  The  consequences  have  been  that  municipalities 
all  over  the  state,  when  this  kind  of  suits  have  arisen,  have  tried  in  court 
as  to  how  much  the  property  is  worth,  and  property  owners  have  been 
put  to  the  expense  of  subpoenaing  real  estate  experts  and  employing 
attorneys,  etc.,  to  determine  the  value  beyond  the  amount  allowed  by  law ; 
but  there  can  never  be  any  dispute  about  the  tax  value  of  the  property 
with  that  on  the  books.  Anybody  can  see  the  levy  by  the  percentage  of 
the  tax  value  of  the  property,  and  limited  to  twenty-five  per  cent,  of  the 
value  of  the  property,  and  will  know  in  advance  what  the  burden  imposed 
will  be,  and  beyond  the  legal  limit  it  won't  go  because  it  can't  go. 

Mr.  Price:  Suppose  I  live  on  a  newly  opened  street  and  had  a 
house  and  Mr.  Painter  owned  a  lot  adjacent  and  did  not  build  a  house 
on  the  lot.  Would  the  improvements  be  taken  into  consideration  in  that 
valuation  ? 

Mr.  Ellis:  Certainly,  that  is  the  present  law.  In  some  localities  it 
operates  by  the  abutting  foot  front,  some  according  to  benefits,  and 
various  methods. 

Mr.  Price :  Where  the  lots  are  of  the  same  depth  that  would  place 
heavier  burden  on  my  property,  if  he  built  a  house  subsequently. 

Mr.  Ellis:  If  by  abutting  foot  front  it  would,  but  by  valuation  it 
would  not. 

Mr.  Prke :  It  would  place  a  burden  upon  the  man  who  improves  his 
property  and  the  other  man  would  get  out. 

Mr.  Ellis:  Certainly  the  law  today  provides  that  a  man  who  has 
a  hundred  thousand  dollars  in  property  is  taxed  more  than  the  one  who 
has  a  thousand  dollars  in  property. 

Mr.  Worthington:  'As  I  understand,  if  you  are  going  to  have  a 
street  improvement  and  your  lot  is  valued  at  one  hundred  dollars  you 
could  not  assess  to  exceed  twenty-five  dollars;  then  what  is  meant  by 
*Tn  all  cases  of  assessments  council  shall  have  regard  to  the  benefits 
conferred  by  the  improvement,  and  shall  limit  said  assessments  to  the 
special  benefits  conferred  upon  each  of  the  several  lots  or  parcels  of  land 
assessed  ?'' 

Mr.  Ellis:  It  means  this,  that  while  the  limit  of  an  assessment  upon 
any  piece  of  property  in  any  event,  whatever  the  benefit  to  the  property 
may  be,  shall  not  exceed  twenty-five  per  cent,  of  the  tax  value,  yet  if  it 
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only  amounts  to  ten  per  cent,  of  the  tax  value  and  yet  if  the  property  is 
not  benefited  to  the  value  of  ten  per  cent.,  ten  per  cent,  cannot  be  levied. 
The  Supreme  Court  has  held  that  you  cannot  assess  beyond  the  benefits. 

The  sixth  Special  Power  conferred  is  that  called  the  power  to 
borrow  money,  and  in  this  subdivision  of  the  act  the  present  laws  are 
largely  re-enacted,  except  that  what  is  known  as  the  Longworth  bill, 
passed  by  the  regular  session  of  the  present  general  assembly,  has  been 
re-enacted  and  made  to  continue  in  full  force  and  effect,  that  municipal- 
ities may  borrow  money  for  the  purposes  enumerated  in  that  act,  either 
by  resorting  to  a  vote  of  the  people  or  within  the  limitations  of  that  act 
without  the  vote  of  the  people,  and  in  no  other  respect  are  the  general 
laws  with  respect  to  borrowing  money  changed. 

The  seventh  Special  Power  is  to  protect  and  maintain  a  sinking  fund. 
In  this  respect  the  act  merely  attempts  to  re-adjust  the  present  sinking 
fund  statutes  and  to  make  it  apply  to  the  small  villages  in  the  state.  The 
sinking  fund  trustees  provided  for  in  cities  arc  to  be  comi)Oscd  of  four 
citizens,  no  more  than  two  of  whom  shall  belong  to  the  same  political 
party,  who  shall  be  appointed  by  the  mayor.  In  villages  the  sinking  fund 
board  is  to  consii>l  of  the  mayor,  clerk,  and  the  chairman  of  the  finance 
committee  of  the  council.  This  is  done  in  order  to  prevent  another  board 
for  a  village  where  it  can  be  avoided. 

I  want  to  call  your  attention  to  the  question  of  the  organization  of 
cities.  Sec.  2^.  Wc  have  provided  for  council,  mayor,  president  of 
council,  auditor,  treasurer,  board  of  public  service,  board  of  public  safety 
and  city  solicitor.  Now  first  in  respect  to  this  organization  in  general. 
I  do  not  believe  you  will  find,  after  an  examination  of  the  question,  that 
there  is  in  any  city  in  Ohio  that  has  to-day  as  few  boards  or  as  few 
officers  as  are  provided  in  this  organization.  I  don't  believe  you  will  find 
upon  investigation  that  any  village  or  any  municipality  now  enjoying 
the  village  form  of  government  which  might  become  a  city  by  the  opera- 
tion of  this  act,  will  have  as  many  boards  or  as  many  officers  as  it  has 
to-day.  At  this  point  I  want  to  make  two  suggestions  for  the  benefit 
of  those  who  feel  that  village  municipalities  that  are  now  enjoying  the 
village  form  of  government  might  object  to  the  organization,  partic- 
ularly because  it  might  give  them  in  one  case  a  board  of  public 
safety  which  they  say  is  unnecessary,  and  would  gpive  them  a  separate 
police  officer,  judge  of  police  court,  instead  of  having  this  duty  per- 
formed by  the  mayor.  I  have  a  private  opinion  about  this  bill  *  *  * 
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it  can  be  amended  to  its  advantage  and  benefit  in  a  great  many  things. 
I  want  suggest  one  amendment  now,  for  the  benefit  of  your  committee. 
I'vcry  \  ina.i^e  and  every  city  is  familiar  with  the  board  of  health.  Every 
municipal  corporation  in  the  state,  or  nearly  every  one,  has  one.  Now 
I  suggest  that  since  the  board  of  public  service,  by  this  act,  has  a  great 
multitude  of  powers  conferred  upon  it,  and  among  them  is  constituted 
the  board  of  health,  that  the  duties  of  the  board  of  health  be  transferred 
from  the  board  of  public  service  and  placed  where  in  my  opinion  they 
more  properly  belong — to  the  board  of  public  safety.  They  have  charge 
of  the  police  and  of  the  fire  department.  They  have,  therefore  the  pro- 
tection of  life  and  property,  and  it  is  proper  they  should  have  the  pro- 
tection of  the  public  health.  When  this  is  done  you  will  not  have  the 
anomally  of  having  in  small  cities  four  members  of  a  board  of  public 
safety  whose  only  duties  are  to  watch  the  police  and  fire  department,  but 
they  will  have  charge  of  the  public  health  and  you  can  justify  the  ex- 
pense of  this  board  and  at  the  same  time  you  relieve  the  board  of  public 
service  from  duties  which  are  not  in  harmony  With  their  other  duties,  and 
have  a  board  of  public  safety  with  the  duties  which  are  entirely  in  harmony. 

It  is  suggested  that  in  the  smaller  cities  it  *  ought  not  to  be 
necessary  to  have  a  judge  of  police  court  and  a  clerk  of  police  court 
Cities  of  f[\Q  thousand  inhabitants  are  now  used  to  having  the  functions 
of  police  judge  exercised  by  the  mayor.  I  don't  see  any  objection  to 
this  amendment,  providing  that  in  respect  to  cities,  when  you  come  to 
the  judicial  section  of  the  bill  with  respect  to  other  cities,  that  the  mayor 
of  the  city  may  be  eligible  to  the  duties  of  judge  of  police  court  and 
the  auditor  may  be  eleigible  to  the  duties  of  the  clerk  of  the  police  court. 
Thereby  you  avoid  the  necessity  of  electing  such  officer  in  the  smaller 
cities  and  in  the  larger  cities  you  can  elect  the  mayor  and  the  judge  of 
police  court,  as  convenient. 

Mr.  Comings:     You  consider  that  as  strictly  constitutional? 

Mr.  Ellis :     I  should  not  suggest  it  if  I  did  not. 

Mr.  Comings :  Is  there  not  something  in  the  statutes  to-day  which 
provides  against  certain  officials  holding  two  elective  offices — ^nothing  in 
the  constitution? 

Mr.  Ellis:  Nothing  that  would  prevent  so  far  as  I  am  able  to 
judge. 

Mr.  Comings:    Would  that  in  any  way  come  in  conflict? 

Mr.  Ellis:     I  suppose  it  would  not  with  the  present  election  laws. 

Mr.  Comings :     I  think  not. 
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Mr.  Price:  I  notice  that  you  provide  for  one  police  judge  and  then 
in  cities  above  certain  population  they  may  have  two.  How  do  you  make 
that  consistent  other  than  classification? 

Mr.  Ellis:  You  mean  how  is  it  consistent  with  the  abolishment  of 
classification  ? 

Mr.  Price:    Yes. 

Mr.  Ellis :  It  is  not,  but  so  far  as  courts  are  concerned  they  are  not 
properly  a  part  of  the  municipal  organization.  The  constitution  provides 
for  a  different  method  for  the  direction  of  judicial  districts  and  empowers 
the  legislature  to  create  as  many  judicial  districts  as  it  chooses,  and  to 
have  in  each  district  as  many  judges  as  it  chooses,  by  a  direct  specific 
grant  of  power  of  the  constitution.  Therefore  while  we  may  presume 
it  is  forbidden  to  classify  cities,  it  is  not  forbidden  to  grant  a  greater 
number  of  judges  in  one  district  than  in  another,  because  the  constitution 
in  a  specific  grant  of  power  has  authorized  that.  The  constitution  has 
granted  it  and  the  supreme  court  has  held  it. 

Mr.  Price:     Did  they  reverse  themselves  on  that  too? 

Mr.  Ellis :  They  did  not  reverse  themselves ;  but  I  think  the  consti- 
tution is  broad  and  clear. 

Mr.  Cole:  Police  judge  and  the  mayor  are  both  elected  to  office. 
If  you  combine  these  two  offices  in  one  person  would  you  place  the  same 
name  on  the  same  ticket  for  the  police  judge  and  also  for  the  mayor? 

Mr.  Ellis:  I  haven't  worked  that  out,  Mr.  Cole;  but  the  sugges- 
tion that  comes  to  me  now  is  that  it  would  be  practical,  but  there  is  no 
constitutional  objection. 

Mr.  Stage:  Have  the  framers  of  the  code  contemplated  the  pos- 
sibilities of  a  layman  being  elected  a  police  judge.  So  far  as  I  can  see  there 
is  no  qualification  for  practicing  lawyer  or  otherwise. 

Mr.  Ellis:  I  am  quite  sure  that  we  did  not  intend  the  judge  of 
police  court  to  be  an  attorney.  The  court  in  Cleveland  held,  not  very 
long  ago,  that  where  a  judge  of  the  common  pleas  court  had  been  dis- 
barred, and  therefore  could  not  practice  law  at  all,  he  was  eligible  to  sit 
on  the  city  bench. 

Going  back  now,  gentlemen,  to  the  department  under  organization 
of  cities,  I.  want  to  call  your  attention  to  section  72.  *The  legislative 
power  of  every  city  shall  be  vested  in,  and  exercised  by  a  council,  com- 
posed of  not  less  than  seven  members,  four  of  whom  shall  be  elected 
by  wards,  and  three  of  whom  shall  be  elected  by  the  electors  of  the  city 
at  large.     Provided,  that  for  the  first  twenty  thousand  inhabitants  in 
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any  city,  in  addition  to  the  original  five  thousand,  there  shall  be  two 
additional  members  of  council,  elected  by  wards,  and  for  every  fifteen 
thousand  inhabitants  thereafter  there  shall  be  one  additional  member 
similarly  elected;  provided,  further,  that  whenever  the  total  number  of 
members  of  council  is  fifteen  or  more,  one  member  of  ever>'  five  shall 
be  elected  at  large,  and  the  remainder  from  wards.  Members  of  council 
shall  serve  for  a  term  of  three  years  and  until  their  successors  are 
elected  and  qualified."  I  don't  know  whether  any  explanation  of  that 
is  desired  or  not,  but  what  is  intended  to  be  done  is  this.  Every  city 
starts  out  with  the  minimum  council  of  seven  members,  four  of  whom 
are  elected  by  wards  and  three  by  the  city  at  large.  For  the  first 
twenty  thousand  inhabitants  over  and  above  the  five  thousand  required 
to  make  the  municipality  a  city,  two  additional  members  of  the  council 
are  permitted,  so  that  when  you  have  a  city  of  twenty-five  thousand  in- 
habitants you  have  nine  members  of  the  council,  tfiree  elected  at  large 
and  six  by  wards.  When  you  have  a  city  of  forty  thousand  you  have 
ten  members  of  the  council,  three  elected  at  large  and  seven  by  wards. 
When  you  have  twenty  members  of  the  council,  by  that  rule,  you  will 
have  four  elected  at  large  and  the  balance  by  wards.  Now  any  man 
can  figure  out  for  himself  the  effect  of  this  provision  upon  his  own 
municipality.  In  the  larger  cities  of  the  state,  for  instance  the  city  of 
Cincinnati,  twenty-four  members  of  council  elected  by  wards,  six  at  large; 
in  Cleveland — I  don't  know  just  how  it  is  worked — but  in  Cleveland  it 
is  about  the  same. 

Mr.  Price :  What  is  the  propriety  of  making  the  residence  five  years 
in  the  state  to  be  a  councilman — what  is  the  object  in  that — all  the 
municipal  officers  have  to  have  a  residence  in  the  state  for  five  years. 

Mr.  Ellis:     In  the  municipality  I  think  it  is. 

Mr.  Price:     Yes. 

Mr.  Ellis:  There  is  no  object  except  to  secure  by  that  method  that 
class  and  character  of  men  who  have  become  identified  with  the  mu- 
nicii^ality,  and  who  are  not  new-comers,  and  who  are  not  liable  to  go 
out  again — not  mere  transients — men  who  have  made  that  their  home 
and  expect  to  stay  there.  My  experience  has  been  that  it  is  better  to 
have  men  in  office  who  for  sometime  have  been  identified  with  the  mu- 
nicipality. 

Mr.  Allen:  In  section  76 — in  regard  to  residence  of  councilmen. 
'*Councihncn  at  large  shall  have  resided  in  their  respective  cities,  and 
councilmen  from  wards  shall  have  resided  in  their  respective  wards,  for 
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at  least  one  year  next  preceding  their  election,  and  shall  have  been  citi- 
zens of  the  state  at  least  five  years  before  said  time."  I  would  like  to 
ask  you  whether  a  man  would  be  required  to  live  in  a  state  five  years  in 
order  to  be  an  officer? 

Mr.  Ellis :  Perhaps  that  ought  to  be  ''residents"  of  the  state  for  at 
least  five  years  instead  of  ^'citizens;"  but  there  is  no  constitutional 
objection  to  that.  If  you  can  require  that  a  man  has  been  an  elector 
for  five  years  next  preceding  his  introduction  into  any  office.  There  is  no 
difference  between  saying  that  than  saying  he  has  been  an  elector.  Our 
statutes  constantly  require  something  more  than  a  mere  elector.  Our 
statutes  constantly  require  that  a  man  shall  not  only  be  an  elector  but  a 
resident  for  a  certain  time.  The  office  you  hold  as  a  representative — 
the  qualifications  are  not  only  that  you  must  be  an  elector,  but  an 
elector  and  a  certain  age.  There  is  no  impropriety  or  anything  un- 
constitutional in  providing  that  a  member  of  the  council  shall  be  an 
elector  and  shall  have  been  a  resident  of  the  state  or  citizen  for  five 
years.     I  don't  see  any  difficulty  in  that. 

Mr.  Price:     I  think  it  is  too  long. 

Mr.  Ellis :     It  may  be  and  maybe  it  ought  to  be  two  years. 

Mr.  Gear:  Why  should  that  limit  the  election  of  a  councilman  to 
one  having  a  residence  of  one  year  in  his  respective  ward.  A  married 
man  could  move  the  same  day  and  become  an  elector  in  the  next  ward. 
He  can  move  from  one  township  to  another  and  be  an  elector  of  that 
township.  Why  limit  that  he  should  be  an  elector  of  that  particular 
ward  for  one  year.  Would  that  be  reasonable  ?  He  should  be  an  elector 
of  the  municipality  one  year  to  give  him  legal  title. 

Mr.  Ellis:  The  same  consideration  would  require  that  one  should 
be  an  elector  of  the  city  for  a  specific  time.  That  is,  that  he  should  ac- 
quire a  neighborhood  interest  and  should  have  been  there  for  some- 
time. If  a  year  seems  too  long  that  is  a  matter  you  can*  remedy.  It 
does  seem  to  me  that  is  long,  but  it  is  a  matter  of  mere  moment  whether 
it  is  a  year  or  six  months.  You  can  easily  be  able  to  find  good  men 
and  those  who  have  been  living  in  the  neighborhood  for  a  year  and 
know  its  needs  and  what  it  wants. 

Mr.  Gear:  The  question  is — a  man  might  be  a  resident  of  a  city 
or  village  and  might  live  upon  a  street  which  street  was  the  ward  line, 
and  he  might  know  more  of  the  wants  of  the  people  living  in  the  ward 
opposite  or  adjacent  to  his  more  than  he  did  the  wants  of  his  own 
ward,  and  if  he  should  have  property  and  he  should  move  into  the 
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ward,  and  would  not  be  moved  for  a  year  when  perhaps  he  would  be 
the  choice  and  he  would  have  to  come  up  and  be  a  councilman  at  large. 

Mr.  Ellis:  There  is  nothing  new  in  this  act  or  unfamiliar  with 
respect  to  the  powers  of  the  mayor.  The  mayor  is  given  the  general 
powers  now  conferred  by  law  in  the  section  named.  A  new  office,  to 
be  called  '^president  of  the  council"  is  provided.  It  was  thought  there 
ought  to  be  a  vice-mayor  in  every  municipality.  I  know  from  our  ex- 
perience in  Cincinnati  and  from  the  experience  of  others  in  every  part 
of  the  state  with  whom  I  have  talked,  that  a  great  deal  of  confusion 
has  frequently  arisen  because  of  the  doubt  of  who  was  at  at  the  head 
of  the  municipality  in  the  absence  of  the  mayor,  and  how  the  balance 
of  his  term  should  be  filled  upon  his  death  or  resignation.  To  answer  this 
want  we  provided  this  office  of  president  of  council.  He  occupies  towards 
the  municipality  something  the  same  relation  that  the  lieutenant  gov- 
ernor does  towards  the  state.  He  presides  over  council.  He  has  no  vote 
except  in  case  of  a  tie.  He  is  the  acting  mayor  whenever  the  mayor 
for  any  reason  is  unable  to  serve.  He  succeeds  the  mayor  in  case  of  death 
or  resignation  of  the  mayor,  or  his  removal. 

In  this  connection  I  want  to  call  your  attention  to  the  general  sub- 
ject of  unexpired  terms  —  and  another  thing  this  accomplished — it  avoids 
the  necessity  of  special  elections  to  fill  unexpired  terms;  and  in  my 
judgment  one  of  the  best  things  suggested  in  the  governor's  proposed 
measure  is  that  special  elections  to  fill  vacancies  for  unexpired  terms 
are  done  away  with.  They  are  expensive  to  the  municipality.  Where 
the  succession  is  clear,  where  you  can  put  your  hands  exactly  on  the 
man  who  will  take  his  place,  it  seems  to  me  that  special  elections  should 
be  abolished,  and  with  respect  to  the  mayor's  office  that  is  accomplished : 
and  with  respect  to  every  office  you  will  find  the  methods  of  filling 
vacancies  without  resorting  to  any  election. 

Mr.  Price:  While  we  are  talking  on  this  subject — is  there  any 
provision  for  the  election  of  school  directors  at  the  same  time  that  mu- 
nicipal officers  are  provided  for.? 

Mr.  Ellis:  There  is  a  provision.  We  have  not,  of  course,  at- 
tempted to  cover  the  question  of  schools. 

Mr.  Price:  If  there  is  no  provision  here  for  that  we  would  have 
to  hold  a  special  election — and  if  we  could  not  elect  a  school  board  at 
this  election — if  this  code  does  not  effect  the  election  of  school  boards,, 
then  the  municipality  would  have  to  hold  a  special  school  election. 
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Mr.  Ellis:  That  is  true,  that  is  to  say,  in  every  municipality  that 
would  not  be  true  in  every  municipality — but  in  every  municipality 
where  you  elect  school  directors,  out  of  which  are  elected  one-third  at  a 
time,  the  others  holding  over,  you  will  have  to  have  annual  elections. 

Mr.  Price :  Take  the  case  of  villages  —  the  villages  in  this  state 
elected  mayors  last  spring  for  two  years  —  now  in  the  villages  holding 
school  elections  every  year  —  you  would  be  legislating  out  of  control  the 
mayors  and  probably  others  and  yet  not  getting  rid  of  municipal  annual 
elections.  Is  there  any  necessity  for  legislating  them  out  of  office,  if  the 
villages  hold  school  elections  every  year? 

Mr.  Ellis:  It  will  be  true  that  in  those  municipalities  where  you 
elect  the  members  of  the  school  board  annually  you  will  have  an  election 
in  those  municipalities  at  the  off  year;  that  is  to  say,  at  the  time  when 
you  are  not  electing  the  municipal  officers ;  but  if  you  ask  whether  or  not 
in  my  judgment  it  would  be  wise  to  legislate  the  village  officers  or  the 
city  officers  out  of  office  next  spring  I  should  say  most  emphatically  that 
it  is  of  the  highest  importance  that  all  officers  under  this  act  should  go 
into  office  at  the  same  time,  and  that  even  though  it  result  in  putting 
somebody  out  of  office.  It  is  putting  me  out  of  office  in  Cincinnati  before 
my  term  expires,  but  it  is  more  important  to  the  state  in  my  judgment, 
and  the  people  of  the  municipalities  most  —  that  where  new  powefs  are 
given  and  new  duties  are  proposed,  and  new  functions  are  to  be  exer- 
cised and  new  agencies  are  created  to  exercise  them,  if  there  is  any 
benefit  in  uniformity  of  operation  at  all  it  must  be  in  that. 

Mr.  Price :     The  villages  have  been  uniform  in  their  laws  in  the  past. 

Mr.  Ellis:     Not  in  every  respect. 

Mr.  Price :  You  leave  us  the  expense  if  you  leave  the  school  board 
without  provision  for  directors. 

Mr.  Willis:  Do  you  think  there  is  any  doubt  about  the  constitu- 
tional power  to  legislate  these  mayors,  etc.,  out  of  office? 

Mr.  Ellis:     None  in  my  judgment. 

Mr.  Cummings:  In  answer  to  the  question  of  Mr.  Price,  I  will 
say  this,  that  in  villages  very  largely  over  this  state  the  village  school 
district  is  not  the  same  as  the  municipal  district.  That  is  the  school  dis- 
trict elections  are  almost  all  of  them  conducted  at  the  same  time,  using 
a  separate  ballot  box. 

Mr.  Price :  The  municipal  corporation  pays  for  the  election  and  one 
set  of  officers  conduct  the  same. 
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Mr.  Maag:  In  regard  to  the  city  of  Youngstown.  If  this  law  goes 
into  effect,  and  the  city  is  divided  into  different  districts,  how  are  we 
to  elect  members  of  the  board  of  education.     We  have  no  districts. 

Mr.  Ellis:  You  will  find  in  section  73  a  provision  with  respect  to 
the  redistricting  of  cities.  In  line  796  are  these  words :  "and  the  wards 
established  at  any  time  under  the  authority  of  this  act  shall  exist  for  all 
IcKal  election  and  other  purposes,  including  the  election  of  members  of 
the  board  of  education,  for  which  wards  are  recognized  by  law.'' 

The  next  officer  is  the  auditor  of  the  city.  There  is  not  anything 
new  in  the  duties  imposed  ujKJn  the  auditor.  They  are  the  familiar  duties 
that  he  now  perfonns  in  all  cities  throughout  the  state. 

yiv.  Huffman:  Take  the  city  of  Hamilton  —  we  have  between 
twenty-tivc  and  thirty  thousand  inhabiuuits  —  it  is  our  county  seat.  We 
(lf):i't  use  the  city  auditor.  We  use  the  city  treasurer.  Under  this  form 
of  government  it  would  make  our  expenses  much  greater  than  today. 
Is  there  any  way  to  avoid  this  ? 

Mr.  Ellis:     What  officer  have  you  to  take  place  of  auditor? 

Mr.  Huffman:     Board  of  control's  clerk. 

Mr.  Ellis:     You  have  a  council  in  Hamilton? 

Mr.  Huffman:     No. 

^Ir.  Ellis:     You  have  a  mayor,  clerk  of  board  of  control? 

Mr.  Huffman:  We  have  no  city  treasurer  —  the  county  treasurer 
acts  as  the  city  treasurer. 

Mr.  Ellis:     What  other  boards  have  you? 

Mr.  Huffman:     *     «     * 

Have  you  a  board  of  health? 

Mr.  IIulYnian  :     ^\*s.  we  liave  a  board  of  health. 

^Ir.  Ellis:     Infirmary  boani? 

Mr.  HutTman :     Yes. 
*     *     * 

Have  you  a  hospital  Ixjard? 

Mr.  Huft'man:     Yes. 

Mr.  Ellis:  I  think  if  you  check  over  the  number  of  bc^ards  you  have 
in  Hamilton,  even  though  you  are  required  to  have  another,  you  won't 
have  over  about  half  or  seventy-five  per  cent,  as  many  officers  after  this 
is  in  effect  as  you  have  today. 

Mr.  Huffman:  ^Vni  .see  our  board  of  control  —  the  members  are 
divided  —  they  look  after  certain  points  —  some  lcK)k  after  the  police  and 
fire  departments,  some  look  after  the  streets. 
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Mr.  Ellis:     Has  this  board  legislative  powers? 

Mr.  Huffman:     Yes,  sir. 

Air.  Ellis :     Look  after  contracts. 

Mr.  Huffman:     Yes. 

Mr.  Ellis:  Now  so  far  as  the  county  treasurer  is  concerned;  as 
every  one  knows,  there  is  an  act  today  in  force  which  provides  that  in 
county  seats  the  treasurer  of  the  county  may  be  treasurer  of  the  munici- 
pality. Just  as  I  suggested  a  while  ago  that  mayors  will  be  eligible  to 
the  office  of  judge  of  police  court  —  so  I  can  see  no  objection  to  providing 
that  the  county  treasurer  may  be  treasurer  of  any  municipality.  I  would 
suggest  that  if  it  is  desired  to  permit  municipalities  within  the  county  to 
have  the  county  treasurer  act  as  their  treasurer  that  it  would  be  very  easy, 
as  you  see.  When  you  come  to  section  89 —  (Treasurer)  *The  treasurer 
shall  be  elected  for  a  tenn  of  three  years,  and  shall  serve  until  his  suc- 
cessor is  elected  and  qualified.  He  shall  be  an  elector  of  the  corporation, 
and  a  resident  thereof  for  at  least  five  years  next  preceding  his  election." 
Provide  that  the  county  treasurer  of  any  county  shall  be  eligible  to  the 
office  of  city  treasurer  or  municipal  treasurer  of  any  municipality  within 
the  county. 

Mr.  Col:  In  that  case  you  have  to  elect  the  city  treasurer.  Does 
that  place  the  county  treasurer  on  the  city  ticket? 

Mr.  Ellis:     Yes. 

Mr.  Chapman:  Would  it  be  incorrect  to  have  the  county  treasurer 
appointed  by  the  mayor  as  the  city  treasurer? 

Mr.  Ellis:  I  would  not  like  to  go  into  that  discussion  unless  you 
want  to  give  more  time  to  it  than  this  committee  has.  I  don't  think  it 
would  be  wise  to  provide  a  different  method  for  the  choosing  of  the  city 
treasurer  in  one  place  from  that  which  might  be  provided  in  another 
place ;  nor  do  I  think  it  wise,  though  it  may  be  constitutional,  to  provide 
that  the  county  treasurer  be  appointed  city  treasurer.  I  believe  the 
treasurer  ought  to  be  elected  —  elected  by  the  people.  I  think  it  par- 
ticularly important  that  county  officers  should  hn  chosen  by  the  people, 
not  appointed  by  the  mayor. 

Mr.  Chapman:  I  don't  want  to  go  into  the  discussion  of  it.  I  am  a 
resident  of  the  city  of  Dayton.  We  have  a  population  of  about  one  hun- 
dred thousand.  The  county  treasurer  does  the  work  for  five  hundred 
dollars  a  year,  and  if  he  was  elected  to  city  treasurer  the  expense  of  that 
office  would  probably  be  ten  thousand  a  year  —  so  you  see  what  a  dis- 
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advantage  it  would  be  to  have  the  county  treasurer  elected  to  city 
treasurer. 

Mr.  Comings:  Is  there  any  provision  that  says  the  city  treasurer 
shall  he  a  resident  of  the  city? 

Mr.  ElHs:     Yes. 

Mr.  Comings:  Well,  it  often  happens  that  the  county  treasurer  is 
not  a  resident  of  the  municipality. 

Mr.  Ellis :     An  amendment  would  do  away  with  this. 

Mr.  Gear:  Provided  this  code  shall  become  a  law,  you  believe  it 
would  be  constitutional  to  legislate  out  of  office  the  present  existing 
officers  of  a  municipality.  Then  I  draw  your  attention  to  section  132, 
which  says  that  **A11  officers  elected  by  the  people  or  appointed  by  any 
authority,  and  all  employes  under  any  boards  or  officers  in  any  municipal 
corporation,  and  all  officers  or  employes  on  any  educational,  charitable, 
benevolent,  penal  or  reformatory  institution  in  any  such  corporation,  now 
sorvinii:  as  such,  shall  remain  in  their  respective  offices  and  employments 
and  continue  to  perform  the  several  duties  thereof  under  existing  laws, 
and  receive  the  compensation  therefor  until  their  successors  are  chosen 
or  appointed  and  qualified  or  until  removed  by  the  proper  authority  in 
accordance  with  the  provisions  of  this  act." 

Mr.  Ellis:  Their  successors  are  chosen  or  appointed  and  qualified 
until  removed  by  the  proper  authority  in  accordance  with  the  provisions 
of  this  act  —  before  the  expiration  of  their  terms,  between  now  and  the 
time  the  new  officers  are  qualified  —  the  old  officers  in  order  not  to  have 
any  interregnum,  the  old  officers  shall  continue  until  such  time  as  they 
can  organize. 

Mr.  Price :     Such  time  as  they  can  be  organized  under  this  act. 

Mr.  Painter:  The  provision  in  this  matter  that  provides  that  a 
man  nnist  be  a  resident  not  less  than  five  years  to  be  a  city  treasurer — 
the  way  that  would  be  avoided  would  be  by  making  a  provision  that 
county  treasurers  are  eligible  to  the  treasureship  of  municipal  corpora- 
tions whether  t?iiey  be  residents  of  the  corporation  or  not. 

Mr.  Price :  In  the  grouping  of  these  boards  and  the  powers  of  the 
several  boards  that  we  have  in  the  municipalities  and  conferring  them 
upon  two  boards,  and  to  be  specific,  we  have  some  provision  for  library 
boards,  boards  of  health  and  other  boards,  do  you  group  these,  believing 
that  nearer  a  higher  result  under  municipal  government,  or  because  you 
think  an  emergency  requires  that  that  be  done. 
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Mr.  Ellis :  I  think  both  considerations  have  been  made.  I  believe 
that  the  board  of  public 'Service  created  by  this  act  occupies  somewhat 
of  the  same  position  to  the  municipal  corporation  that  the  executive 
committees  of  a  board  of  directors  of  a  private  corporation  docs.  I  see 
no  reason  why  three  good  men,  such  as  ought  to  be  and  no  doubt  will 
be  chosen  for  such  officers  in  the  various  cities  of  the  state,  shall  not 
be  able  to  take  care,  ably,  conscientiously,  and  well — shall  not  be  able 
to  manage  all  the  institutions  and  all  the  public  works,  so  far  as  the 
executive  and  administrative  duties  are  concerned,  of  the  municipality. 
I  don't  expect  one  of  these  men  to  be  a  librarian,  or  one  to  be  a  civil 
engineer — In  don't  expect  one  of  these  men  to  be  a  physician,  because 
P  expect  this  board  to  be  a  department  of  health. 

Mr.  Price :  Here  is  the  idea  I  had  in  mind,  Mr.  Ellis.  In  this  code 
the  powers  for  municipalities  are  exercised  by  fewer  boards  than  they 
are  to-day.  By  gradual  demarkatipn  there  Has  been  a  library  board 
created,  on  the  ground  that  they  tried  to  get  the  institution  out  of 
politics.  We  have  had  our  benevolent  institutions  put  on  the  same  i)lan ; 
we  have  put  them  above — beyond  what  is  called  party  politics;  but  still 
the  administrative  power  has  been  laid  in  a  certain  board  generally  in 
a  city.  Now  the  question  was  whether  you  think  that  these  powers, 
gathered  up  and  centered  in  one  board,  will  bring  better  government, 
or  whether  the  necessity  was  to  leave  it  to  some  one  and  work  back  in 
the  future  to  where  we  are. 

Mr.  Ellis :  I  think  we  ouglit  to  go  back  to  fewer  boards  and  fewer 
officers  and  I  have  started  to  accomplish  that  in  the  drawing  of  this 
bill.  More  than  that,  I  believe  that  the  greater  importance  than  that 
is  the  fixing  of  the  greater  responsibility  by  giving  to  a  board  of  three 
the  management,  supervision  and  performance  of  all  administrative  duties 
and  functions  of  the  state,  putting  the  responsibility  upon  them.  In  the 
city  of  Cincinnati  we  at  one  time  had  an  infirmary  board,  board  of  health, 
board  of  park  commissioners,  board  of  improvements,  and  perhaps  five 
or  six  more  boards,  members  of  police  commissioners,  etc.  Now  we 
have  centered  in  one  board  all  the  powers  of  the  board  of  health,  park 
commission,  platting  commission,  board  of  improvements,  and  one  or 
two  other  boards.  Waterworks  trustees  was  another  board  we  once  had. 
All  these  have  in  fact  been  centered,  with  the  exception  of  the  hospital 
board,  in  the  one  board  of  public  service,  and  in  our  city  those  various 
functions  have  been  performed  by  that  one  board,  and  we  have  never 
had  a  better  board  than  we  have  to-day  elected  by  the  people.     At  the 
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time  we  had  a  number  of  boards  the  public  in  general  were  not  watching 
any  particular  center  of  responsibility.  When  the  duties  were  divided 
we  had  tiiree  or  four  of  our  boards  suddenly  discovered  to  have  been 
embezzling  the  money  of  the  people.  We  had  an  infirmary  board  down 
in  Cincinnati  that  had  been  running  along  a  number  of  years.  No  one 
thought  anything  about  the  infirmary  board.  There  are  a  great  many 
boards  that  we  never  think  about.  That  is  one  reason  why  the  people 
.  say  that  this  bill,  or  one  like  it,  is  going  to  create  a  large  number  of 
offices,  and  yet  if  they  thought  it  up  they  would  find  a  large  number  of 
boards  they  never  thought  of.  These  boards  are  spending  public  money, 
nevertheless ;  noiselessly,  silently  they  are  going  on.  It  is  those  kind  of 
boards  tliat  are  always  discovered  embezzling  money,  because  they  have 
not  been  watched  by  the  people.  There  is  no  center.  In  Cincinnati  our 
infirmary  board  had  been  a  respectable  board  for  many  years.  Nobody 
thought  anything  about  it.  Suddenly  it  was  discovered  that  they  had 
stolen  two  hundred  and  ten  thousand  dollars  of  money. 

Mr.  Willis:  A  gentleman  asked  this  question :  What  would  be  the 
evil  in  permitting  a  municipality  to  choose  its  own  form  of  government 
as  between  the  village  or  city — w^hat  would  be  the  evil? 

Mr.  Cummings:  Had  we  not  better  w^ait  the  discussion  of  that 
question  and  let  Mr.  Ellis  go  on.     I  will  leave  it  to  the  committee. 

Mr.  Stage:  In  view  of  the  fact  that  according  to  the  program 
adopted  for  this  committee  we  have  a  meeting  for  Thursday  night  and 
both  of  our  sessions  on  Friday  devoted  to  discussions  by  the  committee, 
it  seems  to  me  it  would  be  better  and  to  greater  advantage  to  the  com- 
mittee at  this  time  to  exhaust  all  the  questions  on  the  code  that  we  wish 
to  have  Mr.  Ellis  discuss,  and  push  forward.  Let  us  finish  with  Mr. 
Ellis  at  this  time  and  if  there  is  time  remaining  for  Mr.  Bennet  he  can 
speak  this  evening.  It  seems  advisable  to  me  that  we  should  now  ex- 
haust, as  far  as  we  are  able,  Mr.  Ellis'  knowledge  on  this  subject.  I  move, 
therefore,  that  Mr.  Ellis  continue  the  discussion  here  and  we  be  per- 
mitted to  ask  such  questions  as  we  desire. 

Motion  seconded. 

Mr.  Thomas:  It  seems  to  me  that  the  discussion  with  Mr.  Ellis 
is  intended  to  be  only  a  preliminary  one — the  general  features  of  this 
bill.  We  cannot  expect  to  exhaust  the  subject  on  which  he  speaks  this 
afternoon.  We  have  to  come  back  to  this  subject  again,  and  it  seems 
to  me  that  it  is  better  to  let  him  continue  the  discussion  of  the  subject, 
and  we  will  take  up  these  details  at  a  later  time,  either  with  Mr.  Ellis 
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or  some  other  person  that  might  follow  on  the  general  program  we  have 
laid  down. 

Mr.  Hypes:  I  fully  agree  with  the  gentleman  from  Huron.  I 
certainly  don't  think  we  can  in  anywise  exhaust  Mr.  Ellis  on  this  subject, 
and  I  believe  we  have  not  been  exactly  fair  in  taking  up  his  time  this 
afternoon. 

Mr.  Cummings :  The  question  is,  whether  Mr.  Ellis  shall  continue 
as  he  began,  with  questions  thrown  in  and  with  the  remainder  of  the 
program  carried  forward  to-morrow  morning. 

Mr.  Williams:     Perhaps  we  had  better  consult  Mr.  Ellis. 

Mr.  Ellis:  If  satisfactory  to  the  committee  I  should  like  to  close 
the  discussion  now,  and  if  the  committee  wants  it  resumed  again  I  can 
do  so.  I  have  word  from  the  Senate  that  they  are  in  some  discussion 
over  there  and  I  am  asked  to  come  over.  H  the  committee  will  excuse 
me  I  would  like  to  go  to  the  Senate  chamber. 

Mr.  Stage:     I  withdraw  the  motion. 

Intermission  was  here  taken.  After  which  Mr.  Smith  Bennett  was, 
introduced  and  spoke  as  follows: 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


SMITH    BENNETT. 

August  27,  1902,  2 .30  P.  M. 

I  have  been  asked  to  address  your  committee  upon  the  principles 
embraced  in  the  code  that  has  been  submitted  by  the  governor  of  Ohio, 
and  to  give  an  explanation  of  some  of  the  provisions  contained  therein. 

Any  argument  upon  this  proposition  that  would  be  attempted  to  be 
founded  upon  the  supi)osition  that  each  and  every  member  of  this  com- 
mittee had  not  given  as  earnest  thought  to  these  questions  as  the  speaker 
has,  would  undoubtedly  be  a  false  assumption,  for  you  have  long  and 
diligently  studied  the  complex  question  of  municipal  government,  and 
have  repeatedly  had  several  propositions  that  are  now  embraced  in  this 
bill,  brought  before  you  either  personally,  or  in  your  committee  work,  as 
memlxrs  of  this  body,  in  some  form  or  another. 

I  therefore  can  rightfully  assume  that  no  new  question  is  before  you, 
but  one  of  a  series  of  them,  that  have  been  considered' by  you,  in  all  their 
details. 

It  is  easy,  upon  a  casual  reading  of  the  bill,  to  make  an  analysis  of 
the  same  as  to  the  divisions  of  municipalities,  the  subdivision  of  all 
municipal  governments  into  the  three  fundamental  divisions,  legisla- 
tive, executive  atid  judicial,  the  officiary  that  is  provided  for  each  class, 
the  powers  that  are  conferred  upon  them,  and  the  means  and  methods 
of  their  execution. 

But  when  this  is  all  detailed,  it  is  the  active,  concrete  part  that  is 
apparent,  and  a  deeper  study  must  be  given  of  the  proposition,  to  dis- 
cover upon  w^hat  theory  of  government  the  bill  is  drafted,  and  the  prin- 
ciples to  be  subserved  in  this  form  of  organization. 

First.  It  is  deemed  of  first  importance  to  observe  that  the  princi- 
ples of  both  the  federal  and  the  state  government,  or  which  may  be 
otherwise  known  as  the  American  form  of  government,  are  religiously 
preserved  in  this  bill,  i.  e.,  that  of  the  tripartite  form  of  government 
spoken  of.     Each  branch  is  kept  separate  and  distinct  from  the  other 
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branches,  and  therein  the  wisdom  of  those  who  have  in  the  past  erected 
both  national  and  state  codes  —  so  to  speak  —  is  here  invoked,  and  all 
the  way  through  in  each  provision,  thorough  discrimination  is  made 
between  those  powers  which  are  plainly  executive  or  administrative  in 
form  as  distinguished  from  those  which  are  legislative ;  and  both  of  these 
in  turn,  from  those  which  are  judicial.  This  is  one  of  the  fundamental, 
underlying  propositions  upon  which  this  code  is  constructed.  This  may 
be  spoken  of  as  the  division  of  governmental  powers. 

Second :  Next  in  order  is  this  narration,  comes  the  question  of  the 
grant  of  powers.  Within  this  the  larger  part  of  the  argument  must 
concentrate,  and  it  must  necessarily  arrange  itself  around  the  question, 
whether  the  people  in  their  municipal  form  of  government  are  exercising 
original  or  delegated  powers,  and  herein  arises  the  proposition  that  seems 
to  have  been  lost  sight  of  by  some  very  eminent  authors,  that  we  are 
attempting  to  erect  a  form  of  municipal  government  within,  and  not 
outside  of  our  state  constitution. 

Recognizing  that  the  constitution  is  binding  upon  municipal  cor- 
porations, the  same  as  individuals,  and  that  its  principles  cannot  be  tran- 
scended, we  consider  certain  sections  of*  the  constitution  of  51  as  a  lim- 
itation upon  the  right,  not  of  self  government,  but  of  the  right  to  organize 
municipal  governments.  The  argument  upon  this  proposition  has  been 
made  elsewhere,  and  it  might  be  well  to  review  it  here.  To  have  you 
weigh  it  along  with  the  propositions  you  are  now  considering.  Speaking 
personally,  I  am  content  to  rest  this  proposition  upon  the  expressipn  of 
Justice  Mcllvain  in  the  case  of  Ohio  ex  rel.  Attorney  General  vs.  Cov- 
ington, 29  O.  S.,  quoting  from  pages  112-113: 

"Rules  and  regulations  for  local,  municipal  government  of  cities  and 
villages  arc  subject  of,  and  are  as  clearly  within  the  scope  of  legislation 
as  are  those  which  concern  the  state  at  large.  Cities  and  villages  are 
agencies  of  the  state  government.  Their  organization  and  government 
are  under  the  control  of  the  state,  and  every  law  which  affects  them  must 
emanate  from  the  general  assembly,  where  the  legislative  power  of  the 
state  is  vested." 

The  section  referred  to  by  the  learned  justice  is  section  i  of  article  2 
of  the  constitution. 

"The  legislative  power  of  this  state  shall  be  vested  in  a  general 
assembly,  which  shall  consist  of  a  senate  and  house  of  representatives." 

This  is  a  full  and  complete  investment  of  power  of  legislation  in 
the  general  assembly  by  the  people  of  the  state.  Comparing  it  with  the 
grant  of  legislative  power  in  the  federal  constitution,  the  striking  differ- 
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tbiiig  in  certain,  it  is  that  all  municipal  corporations  are  the  creatures  of 
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the  legislature,  and  the  provision  for  their  organization  is  vested  in  that 
body,  and  not  in  the  corporations  themselves,  nor  in  the  people  who 
compose  them. 

If  this  be  true  whence  comes  the  authority,  as  contended  for  by 
the  Ohio  State  Board  of  Commerce,  that  the  people  in  the  various 
municipalities  of  the  state  should  have  submitted  to  them  the  question  of 
their  organization,  for  their  acceptance  or  rejection,  to  be  determined 
by  popular  vote?  The  General  Assembly  is  commanded  to  provide  for 
the  organization  of  "cities  and  incorporated  villages  by  general  laws." 
It  hks  no  power  to  organize  one  city  or  one  village  by  any  other  law  than 
that  which  organizes  all  cities  and  all  villages.  The  special  organization 
of  municipalities,  making  one  different  from  the  other  by  sham  classifi- 
cation, was  the  great  vice  of  special  legislation  which  the  Supreme  Court 
has  said,  in  the  Toledo  and  Cleveland  cases,  shall  no  longer  obtain. 

But  seeking  to  avoid  this  conclusion,  the  adherents  of  their  form  of 
code  say  that  each  municipality,  by  a  "municipal  constitutional  conven- 
tion,'' shall  formulate  and  adopt  its  own  code,  or  "municipal  constitu- 
tion," pursuant  to  a  general  law,  to  be  passed,  authorizing  that  form  of 
procedure.  In  other  words,  that  the  General  Assembly  should  not  obey 
the  mandate  contained  in  section  6  of  article  13  of  the  constitution,  and 
provide  for  the  organization  of  cities  and  villages,  but  should  surrender 
to  the  people  of  each  municipality  the  power  to  do  that  which  the  people, 
in  the  constitution,  said  the  General  Assembly  should  ^o.  We  should 
here  again  quote  the  words  of  Judge  Ranney,  cited  above:  "To  allow 
the  General  Assembly  to  cast  it  (the  legislative  power)  back  upon  them 
(the  people)  would  be  to  subvert  the  constitution  and  change  its  distri- 
bution of  powers  without  their  action  or  consent." 

Without  considering  the  feasibility  of  the  proposition  of  about  six- 
teen hundred  municipalities  holding  as  many  municipal  constitutional 
siding.  The  discussion  of  the  code  by  village  and  city  solicitors  and  the 
conventions  and  elections  this  fall,  to  determine  the  particular  form  of 
organization  of  each  one,  I  deny  that  there  exists  any  constitutional  war- 
rant for  such  procedure. 

Judge  Cooley,  in  his  Constitutional  Limitations,  in  speaking  of  the 
legislative  power  as  vested  in  the  General  Assembly  of  each  state,  says : 

"In  creating  a  legislative  department  and  conferring  upon  it  the 

legislative  power,  the  people  must  be  understood  to  have  conferred  the 

full  and  complete  power  as  it  rests  in,  and  may  be  exercised  by,  the 

sovereign  powers  of  any  country,  subject  only  to  such  restrictions  as  they 
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may  have  seen  fit  to  impose,  and  to  the  limitations  which  are  contained 
in  the  constitution  of  the  United  States.  The  legislature  is  not  made 
a  special  agency  for  the  exercise  of  specifically  defined  legislative  powers, 
but  is  intrusted  with  the  general  authority  to  make  laws  at  discretion." 
And  further  says: 

"Every  positive  discretion  contains  an  implication  against  anything 
contrary  to  it,  or  which  would  frustrate  or  disappoint  the  purpose  of  that 
provision." 

The  clause  in  the  constitution  for  providing  for  the  organization 
of  cities  and  villages  is  imperative.  That  duty  is  imposed  upon  the 
General  Assembly.  Can  there  any  implication  arise  from  the  language 
of  Section  6,  Article  13,  that  the  work  required  is  either  to  be  done  by 
the  people  or,  if  done  by  the  General  Assembly,  that  it  is  to  be  sub- 
mitted to  the  people  for  their  affirmance  or  disaffirmance?  The  posi- 
tion assumed  by  the  State  Board  of  Commerce  would  frustrate  and 
destroy  the  purpose  of  that  provision  of  the  constitution,  in  that  uni- 
formity would  be  destroyed,  and  each  municipality  would  adopt  a  mu- 
nicipal charter  of  its  own  entirely  dissimilar  to  every  other  one.  But 
another  serious  objection-  is  made  to  the  procedure  advocated  by  that 
body  of  submitting  the  question  to  a  particular  vote.  This  evidently  pro- 
ceeds upon  the  assumption  that  the  referendum,  so-called,  or  the  right  of 
the  people  to  vote  upon  such  a  law  exists. 

We  do  not  assert  that  the  referendum  cannot  be  invoked  in  Ohio 
in  proper  cases;. on  the  contrary,  can  refer  to  many  statutes,  wherein  the 
right  is  preserved.  But  the  question  of  the  performance  of  a  duty,  in- 
cumbent upon  a  legislature  to  perform,  can  never  be  submitted  by  them 
to  the  people.    The  constitution  says: 

"The  General  Assembly  shall  provide  for  raising  revenue,"  etc. 

It  does  so  provide  by  general  laws,  but  it  does  not  submit  the  ques- 
tion of  how  it  shall  be  done  to  the  people.  If  the  General  Assembly 
provides  for  the  organization  of  municipalities,  it  must  be  by  general 
laws.  One  might  as  well  content  that  the  question  of  the  enactment 
of  a  Crime's  Act  should  be  submitted  to  the  people. 

Another  vital  objection  to  be  urged  against  the  bill  of  the  State 
Board  of  Commerce  is  that  in  conferring  legislative  power  upon  the 
councils  of  cities  and  villages,  it  is  done  in  the  most  general  terms,  such 
as  they  shall  have  power  to  provide  by  ordinance  "for  the  general  wel- 
fare and  good  government  of  the  municipality  and  its  inhabitants,  and 
may  make  local  regulations,  etc." 
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The  rule  is  well  settled  that  municipal  corporations  are  like  private 
corporations,  they  can  exercise  no  powers  except  those  that  are  ex- 
pressly conferred.  Judge  Spear  states  the  rule  in  Ravenna  v.  Pennsyl- 
vania Company,  45  Ohio  St.,  125,  as  follows: 

"When  the  question  is  whether  such  an  organization  has  authority 
to  enact  a  particular  ordinance,  it  must  be  shown  that  the  power  to  do 
a  particular  thing  in  the  way  marked  out  has  been  given  either  expressly 
or  by  clear  implication." 

Under  such  a  grant  of  power,  a  municipality  has  no  authority  to 
enact  an  ordinance  providing  for  the  lighting  of  the  crossing  of  a  rail- 
road, nor  to  provide  for  a  watchman.  Under  a  grant  of  power  similar 
to  the  one  in  the  bill  under  question,  it  was  held  by  the  Supreme  Court, 
that  it  did  not  give  a  municipality  power  to  enact  an  ordinance  restrain- 
ing horses,  cattle  and  swine  from  running  on  the  streets.  While  a  gen- 
eral grant  may  be  intended  to  cover  all  needful  rgulations,  yet  the  powers 
must  be  specifically  enumerated,  as  they  now  are  in  the  existing  statute. 
Section  1692.  It  has  been  said  by  our  Supreme  Court,  that  the  fact  that 
various  powers  are  not  specifically  enumerated,  was  evidence  that  the 
municipalities  should  not  exercise  those  powers. 

We  reaffirm  that  the  people's  right  to  control  and  govern  within 
each  municipality  is  largely  preserved  within  this  bill,  but  it  is  with  the 
recognition  of  those  limitations  which  the  constitution  itself  has  imposed 
upon  the  municipalities,  the  same  as  upon  individuals. 

The  constitution  of  Ohio  docs  not  contain  any  provision  such  as 
is  contained  within  the  constitutions  of  California,  Missouri,  Minnesota 
and  Washington,  where  it  is  provided  in  substance,  that  any  incorporated 
city  or  town  in  the  state,  having  a  given  population,  may  adopt  «a  charter 
in  the  manner  therein  set  forth.  These  charters  may  be  separate  and 
distinct  from  all  others.  In  Ohio  that  would  be  called  special  legisla- 
tion, and  it  is  the  very  proposition  that  we  attempted  to  recede  from, 
when  we  adopted  the  constitution  of  1851,  that  is  now  permissible  in 
the  states  mentioned.  But  already,  in  these  other  states,  an  alarm  is 
being  sounded,  because  the  Supreme  Court  of  California  has  held  that  a 
special  form  of  city  charter  must  be  controlled  by  certain  general  legis- 
lation, so  that  the  anomalous  condition  has  arisen,  that  a  city  may  have 
a  special  provision  for  issuing  bonds,  which  may  be  altered  or  repealed 
by  a  general  law  passed  upon  the  same  subject,  which  was  not  intended 
originally  to  affect  the  special  charter,  but  which  the  courts  construe,  does 
alter  them. 


68  Proceedings  on  Municipal  Code, 

Third:  Home  rule  is  permissible  in  the  fullest  extent  under  this 
bill,  that  is  consonant  with  the  constitution.  Take  the  matter  of  tax 
limit,  it  is  fixed  at  ten  mills.  Yet  provision  is  made,  hat  if  it  is  de- 
sired to  levy  further  taxes  for  any  purpose  provided  by  law,  it  can  be 
done  by  the  people  voting  thereon,  and  if  two-thirds  of  those  voting  on 
the  proposition  are  in  favor  of  it,  authority  to  levy  an  additional  ten 
mills  can  be  given.    Herein  is  a  recognition  of  the  referendum. 

Municipal  ozvncrship  is  not  discouraged  nor  denied.  All  rights  vested 
by  existing  statutes  in  municipalities  to  own  and  control,  construct  and 
operate,  public  service  corporations,  are  still  preserved  and  recognized  in 
this  bill. 

Having  limited  the  tax  rate,  it  was  but  proper  for  us  to  give  the 
right  to  the  council  of  a  city  or  village  to  transfer  funds  from  one  to 
another.  This  can  be  done  under  section  46  after  an  affirmative  vote 
of  three-fourths  of  all  the  members  elected  to  the  council,  and  approval 
of  the  mayor. 

Under  the  head  of  assessments,  the  rule  as  announced  by  the  Su- 
preme Court  of  the  United  States,  that  no  assessment  shall  be  levied  in 
excess  of  benefits,  has  been  followed  thereby  avoiding  the  conclusions 
reached  by  that  court  in  the  case  of  Village  or  Norwood  vs.  Baker ; 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


EVENING    SESSION. 

Wednesday,  August  27,  1902. 

The  Special  Committee  for  the  Consideration  of  Municipal  Code 
Rills  met  in  the  hall  of  the  House  of  Representatives  and  was  called  to 
order  at  7 135  o'clock  by  the  chairman. 

L'pon  the  calling  of  the  roll  by  Secretary  Huffman,  the  presence 
of  the  following  members  was  disclosed: 

Chairman  Comings,  of  Lorain,  Worthington,  of  Belmont, 

Ciuerin,  of  Erie,  Denman,  of  Lucas, 

Cole,  of  Hancock,  Willis,  of  Hardin, 

Williams,  of  Hamilton,  Stage,  of  Cuyahoga, 

Metzger,  of  Stark,  Ainsworth,  of  Defiance, 

Thomas,  of  Huron,  ^laag,  of  Mahoning, 

Allen,  of  Fulton,  Sharp,  of  Fairfield,  and 

Silberberg,  of  Hamilton,  Secretary  Huffman,  of  Butler. 

Chairman  Comings  introduced  Judge  Gilbert  H.  Stewart,  of  Colum- 
bus, who  spoke  as  follows : 

RExMARKS  OF  HON.  GILBERT  H.  STEWART. 

Mr.  Chairman,  and  Gentlemen  of  the  Committee:  I  am,  as  I  stand 
here  to-nic^ht,  confronted  by  two  circumstances,  one  embarrassing  and 
the  other  peculiar.  It  is  embarrassing  to  me  that  our  bill  —  the  bill  pre- 
pared by  the  Ohio  State  Board  of  Commerce,  was  introduced  into  the 
le;^islature  so  late  that  printed  copies  have  not  been  made  as  yet  to  be 
laid  before  the  members  of  the  committee,  which  will  necessitate  my 
rcadin'ij:  the  bill  to  you  in  order  that  you  may  be  familiarized  with  its 
provisions  before  Mr.  McMahon  speaks  to  you,  for  his  address  will  be 
the  main  address. 

Indeed  I  do  not  think  I  should  have  said  anything  if  it  had  not 
been  necessary  to  lay  the  provisions  of  the  bill  before  you. 
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The  other  circumstance  is  that  I  am  h.ere  to-night  to  present  for 
your  consideration  a  bill,  the  foundation  principle  of  which  the  governor 
of  (Jhio  has  seen  fit  in  an  official  message  sent  to  this  body,  to  ask  you 
to  disregard.  This  circumstance  is  peculiar  but  it  is  not  embarrassing, 
for  I  know  that  what  we  advocate  is  right.  I  know  it  is  the  embodiment 
of  that  'iiome  rule''  which  the  citizens  of  Ohio  demand.  T  believe  it 
to  be  constitutional. 

I  know  the  members  of  this  Cleneral  Assembly ;  I  know  them  as  men 
I  have  met  day  after  day,  and  I  know  they  are  impressed  with  the  dig- 
nity of  the  office  which  they  hold  and  the  importance  of  the  duties 
which  have  been  devolved  upon  them,  and  that  they  will  uphold  that 
dignity  and  will  faithfully  perform  those  duties,  and  in  that  perform- 
ance will  accept  suggestions  upon  this  very  important  topic  of  muni- 
cipal government,  whether  they  come  with  official  sanction  or  without 
it ;  and  that  when  your  work  is  completed  it  will  represent  your  sense 
of  what  should  be  heeded,  and  your  views  of  what  is  best  for  the  muni- 
cipalities of  Ohio;  therefore,  I  say  again,  gentlemen,  the  second  cir- 
cumstance does  not  embarrass  me  in  the  least. 

Now  I  will  take  your  time  for  about  ten  minutes  to  read  to  you  the 
bill,  because  it  is  important  that  you  should  know  its  provisions  before 
it  is  discussed. 

First,  I  shall  say  to  you  it  is  not  a  municipal  code.  We  have  not 
attempted  to  codify  the  laws  of  the  state.  We  have  attempted  to 
provide  simply  a  bill  for  the  government  of  municipalities,  and  we 
believe  that  in  a  great  many  respects  —  those  essential  to  the  govern- 
ment of  the  cities  —  there  are  now  upon  the  statute  books  constitu- 
tional laws  which  will  supplement  whatever  is  provided  for  in  this  bill. 

This  bill,  of  course,  is  subject  to  general  laws;  it  is  subject  to  the 
general  laws  in  effect  when  it  is  passed,  if  it  is  passed,  and  it  is  further 
subject  to  all  general  laws  which  the  legislature  jnay  pass  at  any  time 
in  the  future,  as  any  municipal  bill  must  be.  Therefore,  the  legislature 
has  not  surrendered  any  of  its  powers  over  municipal  corporations  when 
it  adopts  this  bill. 

The  bill  is  as  follows : 

A    RILL 

To  provide  for  the  organization  of  cities  and  incorporated  villages. 
Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio : 

Skctiox  I.  All  cities  and  villages  hereinafter  created  within  this 
state  shall  be  organized  under  the  provisions  of  this  act;  and  all  cities 
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villages  and  hamlets  heretofore  incorporated  under  the  laws  of  this  state 
shall  reorganize  under  the  provisions  of  this  act. 

Section  2.  For  the  purpose  of  organizing  or  reorganizing  under 
this  act,  there  shall  be  elected  at  a  special  election,  held  for  this  and  no 
other  purpose,  delegates  to  a  municipal  constitutional  convention,  whose 
duty  it  shall  be  to  formulate  and  adopt  a  municipal  constitution. 

Such  election  shall  be  conducted  according  to  the  provisions  of  the 
laws  regulating  annual  municipal  elections,  except  that  no  party  ticket, 
name  or  device  shall  be  printed  upon  the  ballot.  Candidates  for  dele- 
gates to  municipal  constitutional  conventions  shall  be  nominated  by  peti- 
tion only  and  the  names  of  the  candidates  shall  be  printed  upon  the 
ballot  in  one  list  in  alphabetical  order.  The  law  regulating  nominations 
by  petition  shall  govern  insofar  as  applicable. 

Section  3.  The  legislative  bodies  of  each  city,  village  and  hamlet 
m  this  state,  shall,  within  thirty  (30)  days  after  the  passage  of  this  act, 
provide  by  ordinance,  for  an  election  to  take  place  not  less  than  twenty- 
five  (25)  days  nor  more  than  forty  (40)  days  thereafter,  for  the  election 
of  delegates  to  a  municipal  constitutional  convention.  The  ordinance 
providing  for  such  election  shall  fix  the  time  for  holding  such  election, 
the  number  of  delegates  to  be  elected  and  the  time  and  place  for  the 
municipal  convention  to  meet  and  organize. 

Section  4.  In  cases  of  original  incorporation  the  agent  or  agents 
of  the  incorporators,  shall,  within  thirty  (30)  days  after  the  record  is 
made  as  provided  in  section  1560,  Revised  Statutes,  fix  the  time  for 
holding  an  election  for  the  purpose  of  electing  delegates  to  a  municipal 
constitutional  convention,  which  shall  be  not  less  than  twenty-five  (25) 
days  nor  more  than  forty  (40)  days  thereafter,  the  number  of  delegates 
to  be  elected  and  the  time  and  place  for  the  convention  to  meet  and 
organize:  and  notice  thereof  printed  or  plainly  written,  shall  be  posted 
by  such  agent  or  agents,  at  three  or  more  public  places  within  the  limits 
of  the  corporation,  at  least  twenty-five  (25)  days  before  the  election; 
which  election  shall  be  conducted  in  the  manner  prescribed  for  the  elec- 
tion of  township  officers. 

Section  5.  Delegates  to  municipal  constitutional  conventions  shall 
not  be  fewer  than  five  (5)  nor  more  than  fifty  (50)  in  number.  They 
shall  be  electors  of  the  municipality.  They  shall  be  elected  at  large. 
They  shall  convene  within  thirty  (30)  days  after  their  election  and  choose 
their  own  officers,  but  the  presiding  officer  shall  be  chosen  from  their 
own  number.     They  shall  adopt  their  own  methods  of  procedure  and 
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shall  complete  their  work  within  sixty   (60)  days  after  the  day  when 
first  convened. 

The  delegates  shall  serve  without  compensation,  but  reasonable  ex- 
penses for  the  hire  of  clerks  and  other  ministerial  officers  and  for  station- 
ery and  printing  shall  be  paid  by  appropriation  from  municipal  funds, 
which  shall  be  made  by  ordinance. 

Section  6.     Municipal  constitutions  shall  be  styled,  "The  municipal 

constitution  of  the  city  of ,  or  the  village  of ,"  as  Ihe 

case  may  be. 

It  shall  provide  a  scheme  of  organization  and  make  necessary  pro- 
vision for  all  officers  provided  for  in  this  act,  defining  their  powers  and 
duties  and  fixing  their  salaries  when  the  same  are  not  prescribed  by  law. 

It  may  provide  for  all  administrative  officers  and  boards  necessary 
for  the  good  government  of  the  corporation  and  the  exercise  of  its  cor- 
porate power,  prescribe  their  duties,  fix  their  terms,  salaries,  bonds  and 
methods  of  selection  and  removal  and  provide  methods  for  filling  vacan- 
cies. 

I  may  suggest  at  this  point,  gentlemen,  that  when  you  come  to  the 
consideration  of  this  measure,  you  try  to  discover  the  difference  between 
puttin<^  that  power  in  the  hands  of  all  the  citizens  of  a  municipality  and 
putting  it  in  the  hands  of  three  citizens  of  that  municipality.  If  the 
distinction  between  those  two  methods  raises  a  question  of  constitutional 
law  then  I  confess  that  I  have  studied  law  to  no  purpose.  To  my  mind 
it  is  no  question  of  law ;  it  is  a  question  of  policy,  but  I  ask  you  to  con- 
sider that  question  when  you  take  up  this  bill  and  compare  it  with  others. 

It  may  place  limits  upon  the  power  of  council  in  all  matters,  but 
when  the  power  of  council  is  not  limited  by  the  municipal  constitution, 
the  council  may  exercise  all  legislative  powers  conferred  by  this  act. 

It  shall  provide  methods  for  its  amendment  at  intervals  of  not  less 
than  two  years  and  for  municipal  constitutional  conventions  to  be  held  at 
intervals  of  not  less  than  ten  (10)  years. 

Sfxtion  7.  When  a  municipal  convention  has  adopted  a  municipal 
constitution,  it  shall  be  signed  and  certified  in  duplicate  by  the  officers 
of  said  convention.  One  copy  thereof  shall  be  filed  with  the  clerk  of  the 
said  municipality;  the  other  copy  thereof  shall  be  filed  with  the  sec- 
retary of  state. 

When  a  municipal  constitution  has  been  amended  one  copy  of  such 
amendment  and  the  fact  of  its  adoption,  fully  certified  by  the  mayor,  shall 
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be  filed  with  the  secretary  of  state  and  one  with  the  clerk  of  the  mu- 
nicipality. 

Section  8.  Municipal  corporations  shall  be  cities  or  villages  ac- 
cording as  they  adopt  municipal  constitutions  providing  for  city  or  vil- 
lage organizations.  Any  city  or  village  may  by  properly  amending  its 
municipal  constitution  pass  from  one  class  to  the  other. 

Section  9.  The  elective  officers  provided  for  in  this  act  and  the 
municipal  constitution  shall  be  chosen  by  the  electors  at  the  next  regu- 
lar election  for  municipal  officers. 

Section  10.  The  inhabitants  of  any  city  or  village  organized  under 
this  act  are  hereby  constituted  a  body  politic  and  corporate,  under  the 

name  of  the  city  of ,  or  the  village  of ,  as  the  case  may 

be;  and  as  such  they  may  sue  and  be  sued,  contract  and  be  contracted 
with,  acquire,  appropriate,  hold,  possess,  lease  and  dispose  of  property 
subject  to  the  restrictions  contained  in  the  general  laws,  have  and  use 
a  common  seal,  and  change  or  alter  the  same  at  pleasure,  and  exercise 
such  other  powers  and  have  such  other  privileges  as  are  or  may  be 
conferred  by  law. 

Section  ii.  And  this  is  the  section  which  has  proved  to  be  a 
stumbling  block  in  the  way  of  some  very  reputable  people.  It  is,  how- 
ever, the  result  of  years  of  study  upon  the  subject  of  municipal  law 
and  municipal  corporations,  and  it  is  thought  to  embody  what  is  best  in  all 
that  is  taught  upon  that  subject,  and  in  a  concise  form. 

If  it  be  true  that  a  city  cannot  be  organized  unless  all  of  its  powers 
and  all  its  organization  is  detailed  by  the  legislature  then  this  section 
of  our  bill  is  unconstitutional;  but  I  ask  you  when  you  come  to  con- 
sider that  question,  gentlemen,  to  say  whereabouts  the  constitutionality 
stops  in  the  matter  of  detail.  Do  you  name  half  the  offices  of  a  corpora- 
tion and  then  say  that  the  council  or  somebody  else  may  choose  the 
balance?     Is  that  where  the  constitution  stops? 

I  say,  gentlemen,  that  when  you  come  to  that  point  you  will  have 
to  confess  either  that  the  grant  of  power  contained  in  this  section  is 
constitutional  or  that  you  must  provide  for  the  organization  of  cities 
and  villages  in  Ohio  by  fixing  the  salary  and  term  of  the  man  who 
cleans  the  spittoons  in  the  city  hall.  You  can  not  allow  anybody  else  to 
do  it.    There  is  no  half-way  ground. 

Section  ii.  For  the  perfection  of  its  organization,  for  the  con- 
trol and  management  of  its  municipal  affairs  and  for  the  general  wel- 
fare and  good  government  of  the  municipality  and  its  inhabitants,  any 
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city  and  village  may  make  and  enforce,  within  its  limits,  all  such  local, 
police,  sanitary  and  other  regulations  as  are  not  in  conflict  with  general 
laws,  and  to  carry  into  effect  the  powers  thus  granted  it  may  create 
indebtedness,  levy  taxes  and  assessments,  and  enact  and  enforce  by 
reasonable  fines,  penalties  and  imprisonments,  all  necessary  ordinances  and 
resolutions. 

Section  12.  The  executive  power  in  cities  and  villages  shall  be 
vested  in  a  mayor,  chosen  by  the  electors,  who  shall  hold  office  for  the 
term  of  two  years,  and  until  his  successor  is  elected  and  qualified. 

The  mayor  shall  have  the  power  of  veto  as  hereinafter  provided. 

Section  13.  Such  administrative  officers  as -may  be  necessary  for 
the  good  government  of  the  corporation  and  the  exercise  of  its  cor- 
porate powers,  may  be  provided  for  in  the  municipal  constitution  or  by 
ordinance. 

Section  14.  Executive  and  administrative  officers  shall  not  exercise 
any  legislative  or  judicial  powers,  except,  that  the  mayors  of  villages  may 
exercise  such  judicial  powers  as  are  or  may  be  conferred  by  law. 

Section  15.  Every  executive  and  administrative  officer,  whether 
elected  or  appointed,  shall  take  an  oath  of  office  and  give  such  bond 
and  perform  such  duties  as  may  be  prescribed  in  the  municipal  consti- 
tution or  by  ordinance. 

Section  16.  The  legislative  power  in  cities  and  villages  shall  be 
vested  in  a  municipal  council  of  one  body,  consisting  of  not  fewer  than 
five  (s)  nor  more  than  thirty-five  (35). members,  to  be  chosen  by  the 
electors.  They  may  all  be  elected  at  large,  or  part  at  large  and  part 
from  councilmanic  districts;  or  all  from  councilmanic  districts,  as  may 
be  provided  by  the  municipal  constitution.  They  shall  hold  office  for 
two  years  and  until  their  successors  are  elected  and  qualified. 

Section  17.  The  municipal  constitution  shall  fix  the  number  of 
the  councilmen  and  shall  prescribe  the  number  and  the  boundaries  of 
the  councilmanic  districts.  Councilmanic  districts  shall  be  bounded,  so 
fas  as  practicable,  by  streets,  alleys,  avenues,  public  grounds,  canals,  water 
courses,  corporation  lines,  center  lines  of  platted  streets  or  railroads,  and 
be  composed  of  adjacent  and  compact  territory  and  the  several  districts 
shall  contain  as  nearly  an  equal  number  of  inhabitants  as  may  be  prac- 
ticable. 

Section  18.  At  the  first  regular  meeting  of  the  municipal  coun- 
cil, the  mayor,  or  in  his  absence  or  inability,  the  clerk  shall  call  to  order 
the  members-elect;  and  as  the  members-  elect  are  called  they  shall  pre- 
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sent  their  certificates  and  take  the  required  oath.  If  those  present  con- 
stitute a  quorum  to  transact  business,  they  shall,  forthwith,  proceed  to 
organize  by  electing  a  president  and  president  protempore  from  their 
own  number,  and  by  appointing  a  clerk  and  such  other  officers  and  em- 
ployes necessary  to  perfect  their  organization  as  may  be  provided  by 
ordinance;  and  no  business  shall  be  transacted  until  such  organization 
is  effected. 

Except  as  herein  provided,  council  shall  exercise  no  power  of  elec- 
tion or  appointment. 

Skction  19.  A  majority  of  all  the  members  elected  shall  consti- 
tute a  quorum  to  transact  business;  but  a  less  number  may  adjourn 
from  day  to  day  and  compel  the  attendance  of  absent  members,  in  such 
manner  and  under  such  penalties  as  may  be  prescribed  by  ordinance. 

Section  20.  The  council  shall  not  be  required  to  hold  more  than 
one  regular  meeting  each  week;  and  the  meetings  may  be  held  at  such 
time  and  place  as  may  be  prescribed  by  ordinance,  and  shall  at  all  times 
be  open' to  the  public;  and  the  mayor  or  any  three  members,  may  call 
special  meetings  upon  notice  to  each  member  served  personally,  or  left 
at  his  usual  place  of  abode. 

Section  21.  No  ordinance,  resolution  or  order  creating  any  office 
or  fixing  the  salary  or  bond  of  any  officer,  or  involving  an  expendi- 
ture of  money,  or  the  approval  of  a  contract  for  the  payment  of  money, 
or  creating  an  indebtedness,  or  for  the  purchase,  sale,  lease  or  transfer 
of  property,  or  for  granting  a  franchise,  or  creating  a  right,  or  levying 
any  tax,  or  fixing  the  charge  to  be  paid  by  any  private  or  other  user 
for  any  public  service,  or  imposing  any  fine,  penalty  or  forfeiture,  shall 
be  passed  until  at  least  one  week  shall  have  elapsed  after  the  same  has 
been  introduced  and  read  in  the  council,  and  every  such  ordinance,  reso- 
lution or  order,  which  shall  have  passed  the  Council,  shall,  before  it  takes 
effect  be  presented,  duly  certified  by  the  clerk  to  the  mayor  for  approval. 

Section  22.  The  mayor,  if  he  approve  of  such  ordinance,  resolution 
or  order,  shall  sign  it,  but  if  he  does  not  approve  the  same,  he  shall  re- 
turn it  with  his  objection  to  the  council,  within  ten  (10)  days  thereafter, 
and  if  council  is  not  in  session,  then  to  the  clerk,  who  shall  transmit  the 
same  to  council  at  its  next  regular  meeting  thereafter;  which  objections 
the  council  shall  cause  to  be  entered  in  full  on  its  journal ;  provided,  that 
the  mayor  may  approve  or  disapprove  the  whole  or  any  item  or  part  of 
any  ordinance,  resolution  or  order  appropriating  money ;   and  if  he  does 
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not  return  the  same  in  the  time  above  limited,  it  shall  take  eflFect  in  the 
same  manner  as  if  he  had  signed  it. 

Section  23.  When  the  mayor  refuses  to  sig^  any  such  ordinance, 
resolution  or  order,  or  part  thereof,  and  returns  it,  with  his  objections, 
to  the  council,  the  council  shall,  after  the  expiration  of  not  less  than  one 
week,  proceed  to  reconsider  the  same,  and  if  such  ordinance,  resolution 
or  order  is  approved  by  the  votes  of  two-thirds  (2-3)  of  all  the  mem- 
bers elected  it  shall  then  take  effect  in  the  same  manner  as  if  he  had  signed 
it;  and  in  all  such  cases  the  vote  shall  be  taken  by  yeas  and  nays  and 
entered  on  the  journal. 

Section  24.  Municipal  constitutions  shall  specify  the  purpose  or 
purposes  for  which  taxes  may  be  assessed  and  fix  a  limit  upon  the  rate 
for  all  municipal  purposes  that  may  be  assessed  in  any  one  year,  which 
shall  not  exceed  exclusive  of  sinking  fund,  in  cities  ten  (10)  mills,  and 
in  villages  eight  (8)  mills  on  each  dollar  of  valuation  of  taxable  property 
in  the  corporation  as  shown  in  the  tax  duplicate. 

Section  25.  Municipal  constitutions  shall  specify  the  purposes  for 
which  municipal  indebtedness  may  be  incurred,  the  manner  of  authorizing 
such  indebtedness,  regulations  and  provisions  for  its  payment  and  a  limit 
therefor  which  shall  never  exceed  in  the  aggregate  in  cities  ten  (10) 
and  in  villages  five  (5)  per  centum  of  the  total  valuation  as  shown  by 
the  tax  duplicate. 

Section  26.  All  special  assessments  shall  be  levied  in  proportion 
lo  the  benefits  which  may  result  from  the  improvement  or  service  ren- 
dered, and  the  special  assessments  for  all  purposes,  levied  or  assessed 
upon  any  lot  of  land,  shall  not  exceed  twenty-five  (25)  per  cent  of  the  tax 
valuation  of  the  same  for  the  year  when  the  assessment  is  levied  and  there 
shall  not  be  collected  of  such  assessment  in  any  one  year  more  than  one- 
tenth  (i-io)  of  such  value  of  the  property  on  which  the  assessment  is 
made,  and  in  no  case  shall  the  assessment  for  the  cost  of  constructing  a 
sewer  exceed  ten  (10)  per  cent  of  the  tax  valuation  of  the  property  on 
which  the  same  is  assessed,  and  all  special  assessments  shall  be  so  re- 
stricted that  the  same  territory  shall  not  be  assessed  for  making  two  dif- 
ferent improvements  within  a  period  of  five  years,  in  such  amounts  that 
the  maximum  amount  herein  provided  for  will  be  thereby  exceeded. 

Section  27.  In  each  city  there  shall  be  a  court  held  by  a  police 
judge,  which  court  shall  be  styled  the  police  court  and  be  a  court  of  record ; 
said  court  shall  have  a  clerk  and  such  other  officers  as  may  be  provided 
in  the  municipal  constitution  or  by  (Ordinance. 
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Section  28.  A  police  judge  and  a  clerk  of  the  police  court  shall 
be  chosen  by  the  electors  and  shall  hold  office  for  the  term  of  three  (3) 
years  and  until  their  successors  are  elected  and  qualified.  No  person 
shall  be  eligible  to  the  office  of  police  judge  who  is  not  an  attorney  and 
counselor  at  law,  duly  admitted  to  practice  in  this  state. 

Section  29.  Said  court  shall  have  jurisdiction  of  any  oflFense  under 
any  ordinance  of  the  city  of  any  misdemeanor  committed  within  the  limits 
of  the  county,  to  hear  and  finally  determine  the  same  and  impose  the 
prescribed  penalty;  but  cases  in  which  the  accused  is  entitled  to  a  trial 
by  jury,  shall  be'so  tried  if  a  jury  is  demanded. 

Section  30.  In  felonies  committed  within  the  county,  said  court 
shall  have  the  powers  of  a  justice  of  the  peace  to  hear  the  case,  and  dis- 
charge, recognize  or  commit;  and  if  upon  such  hearing  the  court  is  of 
the  opinion  that  the  offense  is  only  a  misdemeanor  and  within  the  juris- 
diction of  the  court,  a  plea  of  guilty  of  such  misdemeanor  may  be  received, 
and  the  sentence  and  judgment  pronounced ;  but  in  such  case,  the  accused 
decline  to  enter  such  plea,  the  court,  without  discharging  the  accused, 
shall  cause  the  prosecuting  officer  to  immdiately  file  in  the  court  an 
information  against  the  accused  for  such  misdemeanor,  on  which  charge 
he  shall  be  tried  in  that  court,  after  an  entry  has  been  made  discharging 
him  of  the  felony. 

Section  31.  During  the  absence,  inability  or  disability  of  a  judge, 
the  mayor  may  appoint,  to  hold  the  court,  a  reputable  member  of  the  bar, 
residing  in  the  city,  who  shall  have  the  jurisdiction  and  powers  conferred 
Upon  judges  of  police  courts,  be  styled  "acting  police  judge,"  and,  as  such, 
shall  have  all  the  powers  and  perform  all  the  duties  of  the  judge. 

Section  32.    The  clerk  of  the  police  court  shall  have  power  when 
an  affidavit  is  filed  with  him  for  a  peace  warrant,  search  warrant,  or  charg- 
ing any  person  with  the  commission  of  an  offense,  to  issue  a  warrant  under 
Seal  of  said  court  to  arrest  the  accused  or  search  the  place  described; 
to  admit  to  bail  any  person  accused  of  a  misdemeanor  or  violation  of  an 
ordinance  for  his  appearance  at  the  next  sitting  of  the  police  court ;  and 
bond  given  to  continue  until  the  case  is  finally  disposed  of;   and  also  to 
admit  to  bail  any  person  accused  of  a  felony  when  the  amount  of  bail 
has  been  fixed  by  the  court;  to  appoint  one  or  more  deputies  to  be  ap- 
proved by  the  council,  to  administer  oaths   and  to  perform  all  other 
things  which  may  be  performed  by  the  clerk  of  the  court  of  common  pleas 
in  like  cases. 
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Section  33.  The  provisions  of  section  1786,  1787,  1790,  1791,  1792, 
'793.  i794»  i795»  '798,  1/99.  1800,  1801,  1803,  1805,  1806,  1810,  and 
181 1  and  all  other  provisions  of  the  Revised  Statutes,  not  inccMisistent 
with  this  act,  are  hereby  made  applicable  to  police  courts  and  the  of- 
ficers thereof. 

We  have  found  it  necessary  to  rewrite  some  of  these  sections  in 
reference  to  police  courts,  because  of  reference  to  cities  of  "first  class," 
*'scond  class,"  cities  of  **third  class,"  etc.,  down  to  third  grade,  third  a, 
I  believe  some  of  them  were. 

.  Section  34.  The  first  regular  session  of  each  municipal  council 
shall  be  held  on  the  third  Monday  in  the  month  of  April  in  which  the 
council  is  elected  and  all  elected  officers  shall  assume  the  duties  of  their 
offices  on  the  third  Monday  in  the  month  of  April  in  which  they  are 
elected. 

Section  35.  The  fiscal  year  in  all  municipal  corporations  shall 
terminate  on  the  thirty-first  (31st)  day  of  December,  in  each  year,  and 
all  accounts  shall  be  closed  on  that  day»  and  all  annual  reports  required 
\ry  law  shall  be  made  for  the  year  terminating  on  that  day. 

Section  36.  Existing  municipal  corporations  and  those  hereafter 
created  shall  be  governed  by  the  provisions  of  this  act  and  of  existing 
general  laws  not  hereby  repealed;  and  the  territorial  limits  of  such  ex- 
isting corporations,  and  the  wards  thereof,  shall  remain  as  they  are, 
until  changed  in  the  manner  provided  by  law. 

Section  37.  All  rights  and  properties  which  were  vested  in  any 
^municipal  corporation  under  its  former  organization,  shall  be  deemed 
vested  in  the  same  municipal  corporation  under  the  organization  made 
in  pursuance  of  this  act;  and  no  rights  or  liabilities,  either  in  favor  of 
or  against  such  corporation,  existing  at  the  time  of  the  taking  effect  of 
this  act.  and  no  suit,  prosecution,  or  proceeding  shall  be  in  any  manner 
affected  by  such  change,  but  the  same  shall  stand  or  proceed  as  if  no  such 
change  had  been  made ;  provided,  that  where  a  different  remedy  is  given 
in  this  act,  \vhich  can  be  made  applicable  to  any  rights  existing  at  the 
time  of  its  passage,  it  shall  be  deemed  cumulative  to  the  remedies  before 
provided,  and  may  be  used  accordingly. 

Section  38.  Any  municipal  corporation  which,  under  its  former 
organization,  held  or  exercised  any  power  or  duty,  in  ordering  or  direct- 
ing the  election  of  justices  of  the  peace,  constables,  or  other  township 
officers,  shall  continue  to  hold  and  exercise  such  power  and  duty  until 
otherwise  provided  by  law. 
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Section  39.  Any  municipal  corporation,  in  which  is  vested  any 
power  of  appointing  officers  of  supervision  or  control  of  any  literary, 
charitable,  or  benevolent  institution,  shall  continue  to  hold  and  possess 
the  like  power  and  authority  in  every  respect. 

Section  40.  All  officers,  elected  or  appointed,  of  any  municipal  cor- 
poration shall  remain  in  their  respective  offices  and  perform  the  several 
(hities  thereof  until  provision  shall  have  been  inade  therefor  in  pursuance 
of  this  act,  and  until  their  successors  are  elected  or  appointed,  at  which 
time  all  municipal  offices  heretofore  established  by  law  or  ordinance  shall 
cease  to  exist  and  be  abolished ;  provided,  that  all  such  officers  shall  be 
subject  to  such  rules  and  regulations  touching  their  duties,  compensa- 
tion and  tenure  of  office  as  the  proper  authority  of  any  municipal  cor- 
poration may  provide.  All  books,  records,  papers,  moneys  and  properties 
of  every  kind  belonging  to  any  municipal  corporation,  in  the  possession 
of  any  officers,  clerks  or  employes,  shall  be  delivered  by  them  to  the 
appropriate  officers  to  receive  them. 

Section  41.  All  by-laws,  ordinances,  and  resolutions  heretofore 
lawfully  passed  and  adopted  and  not  inconsistent  with  this  act  shall  re- 
main in  force  until  altered  or  repealed. 

Section  42.  All  acts  or  parts  of  acts  inconsistent  with  or  mani- 
festly substituted  and  supplied  by  the  provisions  of  this  act  are  hereby 
repealed. 

This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage. 

I  have  taken  much  longer  than  I  expected  and  I  thank  you  very 
much  for  vour  attention. 


Mr.  Price,  of  Athens:  In  an  elective  office,  can  you  require  by 
law  certain  qualifications;  in  other  words,  you  take  our  courts,  there  is 
no  qualification,  as  I  understand  it,  for  supreme  judge,  none  for  circuit, 
none  for  common  pleas  and  none  for  probate;  you  there  say  a  man 
elected  to  a  police  judgeship  shall  be  a  lawyer? 

Mr.  Stewart:     No,  I  said  he  should  be  a  member  of  the  bar. 

Mr.  Price:  Well,  that  would  be  the  same  thing  (laughter).  Now, 
then,  can  you  specify  that  only  lawyers  shall  be  elected  to  the  police 
judgeship? 

Mr.  Stewart:  Now,  I  would  not  want  to  be  positive  about  that, 
but  I  think  the  judges  of  the  supreme  court,  of  the  circuit  court  and 
of  the  common  pleas  court,  must  be  lawyers. 
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Mr.  Price:     I  thought  there  was  no  provision. 

Mr.  Stewart:  There  is  no  provision  for  the  probate  court,  but  I 
am  quite  certain  there  is  to  the  other  courts,  a  requirement  that  he  should 
be  a  member  of  the  bar,  and  I  don't  believe  that  would  be  held  to  be 
unreasonable. 

Mr.  Price:  You  spoke  in  your  bill  there,  or  in  your  talk  about  a 
certain  section  being  the  stumbling  block  in  the  way  of  some  people, 
in  regard  to  this  being  constitutional. 

Mr.  Metzger,  of  Stark:     Section  ii. 

Mr.  Price:     Section   ii. 

Mr.  Stewart :     Yes. 

Mr.  Price :     Now,  what  construction  do  you  give  upon  that  section 

taken  in  connection  with  the  laws  which  now  exist;  in  other  words, 

suppose  there  were  no  laws  on  the  statute  books  conferring  powers  on 

council,  now  do  you  say  that  that  would  be  broad  enough  to  comprehend 

.  all  the  duties  that  the  council  now  perform  in  this  state  ? 

Mr.  Stewart :  All  municipal  duties ;  they  could  perform  them  under 
this  section. 

Mr.  Price:  Then  I  will  ask  you  another  question:  It  was  stated 
this  afternoon,  and  I  presume  it  is  true,  that  the  supreme  court  has  held 
under  the  word  "danger"  at  a  crossing,  as  stated  this  afternoon,  a  council 
could  not  pass  an  ordinance  requiring  a  railroad  to  maintain  a  watchman 
there;  how  would  you  reconcile  that  construction  of  that  law  with  this 
provision  ? 

Mr.  Stewart :  Well,  I  would  not  claim,  Mr.  Price,  that  the  council 
could  pass  that  sort  of  an  ordinance;  that  is  not  a  municipal  function, 
to  require  a  railroad  company  to  place  a  watchman  at  crossings.  Let 
the  legislature  give  that  power  to  the  council  if  it  wants  to  do  so,  but 
it  is  not  a  municipal  function;  and  as  I  said,  we  present  to  you  a  mu- 
nicipal bill  for  the  organization  of  cities  and  villages. 

Mr.  Price:  Well,  then,  the  line  of  demarkation  you  draw  scmie- 
whcre  between  municipal  functions  and  other  duties  cast  upon  munici- 
palities in  later  years? 

Mr.  Stewart :  We  give  in  this  section  to  the  city  government  every 
municipal  function  which  is  necessary  to  carr>'  on  its  business. 

Mr.  Price :  Do  you  mean  to  say  that  all  the  powers  which  are  now 
exercised  under  1692,  if  that  was  wiped  out,  could  be  exercised  under 
that? 

Mr.  Stewart:     No,  sir;  I  do  not  say  that. 
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Mr.  Price:  Well,  then,  as  far  as  the  powers,  the  usual  powers 
which  they  have  now;  there  would  have  to  be  additional  legislation  to 
confer  those  powers,  if  the  present  statutes  were  wiped  out? 

Mr.  Stewart :     No,  I  don't  say  that. 

Mr.  Price:     Well,  what  would  be  your  position? 

Mr.  Stewart :  You  asked  me  about  1692 ;  I  suppose  you  know  how 
many  different  provisions  there  are  ? 

Mr.  Price:     Forty-three. 

Mr.  Stewart:  I  never  counted  them  up.  I  say  under  this  section 
they  could  not  exercise  all  those  powers,  but  they  could  exercise  every 
power  that  is  necessary  for  the  government  of  the  municipality,  for  the 
protection  of  the  lives  and  health  of  its  citizens,  and  for  the  general  wel- 
fare of  the  city;  every  one  could  be  exercised  under  this  provision;  it 
would  not  wipe  them  all  out,  but  it  might  wipe  out  some. 

Mr.  Price:  Will  you  enumerate  some  of  those  powers  which  you 
think  they  could  exercise? 

Mr.  Stewart :  I  don't  believe  I  would  attempt  to  do  that,  Mr.  Price. 
I  will  frankly  say  to  you  I  haven't  analyzed  it  down  to  that  point; 
but  whatever  is  necessary  to  preserve  the  health,  lives  and  property  of 
the  citizens  —  you  know  what  this  would  embrace ;  whatever  is  necessary 
to  preserve  good  order  —  all  those  things  can  be  done  under  this  pro- 
vision of  the  statute. 

And  in  my  judgment  it  is  always  dangerous  to  enumerate  powers, 
for  the  very  reason  that  when  you  get  through,  you  come  here  the  very 
next  session  and  say  we  omitted  the  very  one  we  wanted,  and  we  will 
have  to  have  another  act.     I  say  the  danger  is  in  enumerating. 

Mr.  Cole,  of  Hancock:  Why  do  you  provide  for  a  constitutional 
municipal  convention  for  the  organization  of  city  government,  and  then 
proceed  in  your  bill  to  give  the  form  of  government ;  in  other  words  why 
don't  you  permit  the  largest  degree  of  home  rule  and  allow  the  consti- 
tutional municipal  convention  to  say  whether  or  not  there  will  be  a  mayor, 
council  or  police  court,  or  officers  to  fill  the  different  functions  of  gov- 
ernment ? 

Mr.  Stewart :  Well,  assuming,  of  course,  that  that  question  is  asked 
in  all  seriousness,  I  would  say  in  the  first  place  that  because  I  believe  in 
home  rule,  it  is  not  necessary  for  me  to  believe  that  the  legislature  cannct 
provide  to  any  extent  for  the  organization  of  a  city  or  a  village.  I  believe  ^ 
it  can  do  so.  I  believe  it  can  provide  for  the  organization  of  cities  and 
6 
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villages,  and  we  say  in  this  bill  that  they  shall  have  a  mayor,  and  a  city 
council  and  a  police  judge.  Experience  has  taught  that  in  the  govern- 
ment of  municipalities,  there  must  be  three  departments,  legislative,  exec- 
utive and  judicial.  That  is  conceded  by  ever>'body.  It  is  further  con- 
ceded by  everybody  that  the  mayor  is  the  representative  of  the  executive, 
the  council  of  the  legislative,  and  the  police  judge  of  the  judicial ;  there- 
fore, we  go  this  far  in  this  bill,  to  provide  so  much  of  an  organization  for 
each  city  and  village  as  the  concensus  of  opinion  has  held  to  be  absolutely 
necessary  in  every  city  and  village  —  that  which  every  city  and  village 
must  have,  and  there  is  no  dispute,  no  question,  between  students  of  this 
science  upon  that  subject;  therefore  we  make  that  provision  and  then 
we  leave  it  to  the  city  to  determine  the  balance  of  it. 

Mr.  Cole:  Then  the  chief  difference  between  that  theory  and  that 
of  the  gentlemen  who  spoke  upon  the  code  this  afternoon  is  to  home  rule 
needs  as  well  in  degree? 

Mr.  Stewart:  As  I  said,  it  is  a  question  of  policy,  nothing  else. 
I  believe  that  home  rule  under  the  constitution  ought  to  be  given  to  the 
people  of  the  municipality  to  a  xatvy  large  extent,  but  I  do  believe  that  it 
is  right  and  proper  for  the  legislature  to  say  to  the  city  and  village,  as  it 
is  found  these  offices  are  important  and  necessary,  in  the  organization  of 
your  affairs,  we  will  provide  these  offices  and  say  you  shall  have  them. 

Upon  the  other  side,  as  the  arginncnt  this  afternoon  develoj^ed  — 
and  when  I  say  the  other  side  I  mean  the  gentlemen  who  are  advocating 
the  bill  which  was  sent  to  your  body  with  the  message  of  the  governor  — 
it  is  said  wtL  will  give  you  all  the  home  rule  that  is  possible  under  the 
constitution  but  we  claim  that  to  give  to  the  citizens  of  the  municipality 
the  right  to  determine  who  its  administrative  officers  shall  be  is  uncon- 
stitutional, but  for  the  legislature  to  establish  a  board  in  that  city  which 
shall  determine  who  the  administrative  officers  shall  be,  is  perfectly  con- 
stitutional. 

Xow,  I  say,  as  I  said  in  the  beginning,  Mr.  Cole,  it  is  simply  a  question 
of  ])olicy:  it  is  not  constitutional  law,  and  nobody  can  make  it  so:  and  our 
policy  we  believe  to  be  so  nuicli  better  than  theirs  we  have  a  rio^ht  to  call 
ours  "Home  Rule"  and  theirs  some  other  kind  of  rule. 

Mr.  Cole:  There  is  one  other  question,  and  that  is  relative  to  the 
ditTerence  between  legislative  j^ower  and  the  |xiwer  of  nnmici])al  ordi- 
nance. Xow,  to  illustrate  my  idea:  We  pass  an  act  here  to  transfer 
funds:  that  is  an  act  of  the  legislature  and  is  called  a  law;  we  ])rovide 
here  thrU  a  C(.)tmcil  can  transfer  funds,  the  council  does  that  bv  ordinance; 
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now  what  is  the  difference  between  legislative  power,  law  making  power, 
and  the  power  to  make  an  ordinance;  the  same  act,  the  exercise  of  the 
same  power,  which  gives  in  one  the  legislative  power,  and  the  other 
municipal  regulation  ?     That  was  discussed  to  some  extent  this  afternoon. 

Mr.  Stewart:  They  discussed  it  to  this  extent;  to  the  extent  that 
they  expressly  withdrew  any  objection  which  they  had  made  to  the  State 
Board  of  Commerce  bill  on  the  ground  that  it  delegated  legislative  powers. 
And  why  ?  Because  they  had  taken  time  to  study  that  question  and  they 
found  that  since  cities  were  established,  the  legislative  bodies  had  always 
had  the  power  of  legislation,  and  it  was  not  considered  a  delegation  of 
legislative  powers  to  put  in  the  hands  of  a  city  council  the  power  to  pass 
any  act  that  concerned  the  municipal  affairs. 

Now  it  is  well  understood  what  is  legislative  power.  It  is  the  power 
to  make  an  act  and  repeal  a  law,  as  defined  by  Judge  Cooley,  but  when 
Judge  Cooley  says  that  and  says  the  legislature  cannot  delegate  it,  he 
expressly  grants  the  delegation  of  that  power  to  municipalities  and  says 
they  have  always  had  that  power,  because  they  cannot  be  conducted 
without  the  power  of  local  regulation. 

Mr.  Guerin,  of  Erie:  I  would  like  to  ask  you  whether  or  not  you 
consider  the  governor's  code,  so-called,  a  measure  which  if  passed  would 
be  constitutional  ? 

Mr.  Stewart :  Well  I  would  not  stand  before  this  body  and  say  that 
I  had  such  a  poor  opinion  of  the  gentlemen  who  were  engaged  in  that 
work,  as  to  say  they  would  draw  an  unconstitutional  bill.  (Suppressed 
laughter.) 

Mr.  Willis,  of  Hardin :  Are  we  to  understand,  then,  that  it  is  your 
contention  that  diversity  in  municipal  government  is  a  good  thing,  as 
long  as  that  diversity  is  brought  about  by  the  action  of  the  people  them- 
f^elves  ? 

Mr.  Stewart:  Mr.  Willis,  will  you  let  me  answer  that  question  by 
telling  a  little  story? 

Mr.  Willis:     Yes,  certainly. 

Mr.  Stewart :  There  is  a  gentleman  going  to  follow  me  who  is 
to  talk  about  this  code  which  we  have. 

Once  we  were  trying  a  case  over  in  Preble  county,  and  there  were 
two  lawyers  in  the  case  and  one  of  them  got  upon  his  feet  and  stated 
the  grounds  of  error  which  they  claimed  existed,  and  in  the  course  of 
his  argument  and  his  statement  of  the  points  he  made  one  point  which 
attracted  my  attention,  and  I  said  to  him,  "Judge  Gilmore,  do  you  claim 
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there  is  any  error  in  that  decision?"  Well,  he  started  in  and  tried  to 
'explain  what  he  meant.  "Come  back,  this  one  point  is  what  I  want  to 
call  your  attention  to;  I  want  to  know  if  you  think  there  is  any  error  in 
^that  point?"  "Well,  now,"  he  says,  "That  is  Mr.  Milliken's  point;  and 
you  let  him  talk  about  it."     (Laughter.) 

Now,  Mr.  McMahon  is  much  better  qualified  and  more  able  to 
answer  that  question  than  I  am,  because  he  has  given  the  subject  dose 
study — ^he  has  devoted  years  to  the  subject  of  these  questions  of  mu- 
nicipal government  and  municipal  science,  and  you  know  he  is  an  able 
lawyer,  and  he  is  able  to  tell  you  all  about  it,  so  you  may  ask  him  to 
•explain. 

Mr.  Price:    Your — 

Mr.  Stewart :  I  don't  want  to  have  to  tell  Mr.  Price  that  story  now. 
(Laughter.) 

Mr.  Price:  Your  contention  is  that  municipalities  under  common 
law  have  councils  and  had  legislative  powers  before  the  state  of  Ohio 
was  created? 

Mr.  Stewart :     Sure ;  before  America  was  discovered. 

Mr.  Price :  And  when  the  first  constitution  was  adopted,  even  away 
back  in  the  early  days,  those  powers  were  not  taken  from  municipalities ; 
is  that  so? 

Mr.  Stewart:  I  don't  want  to  answer  that  question.  I  say  they 
have  them.     I  thank  you. 
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REMARKS  OF  HON.  HARRY  H.  McMAHON. 

Mr.  Chairman  and  Gentlemen  of  the  Committee:  It  will  become 
apparent,  I  think,  very  soon,  from  the  nature  of  this  argument,  that  I 
will  have  to  confine  myself  to  manuscript,  and  I  know  that  I  will  save 
your  time  as  well  as  mine  by  confining  myself  closely  to  the  manuscript. 

If  you  have  any  questions  which  you  wish  to  ask  when  I  finish  I 
shall  be  very  happy  to  try  to  answer  them. 

A    CONSTITUTIONAL  ARGUMENT 

In  Defense  of  the 

OHIO  STATE  BOARD  OF  COMMERCE  BILL.* 

To  Provide   for  the  Organization  of  Cities  and  Incorporated  Villages. 

By  H.  H.  McMahon,  of  the  Columbus  Bar. 

INTRODUCTION. 

On  the  loth  day  of  August  last,  there  were  published  in  the  leading 
newspapers  of  the  state  the  essential  features  and  provisions  of  a  "bill 
to  provide  for  the  organization  of  cities  and  incorporated  villages,"  pre- 
pared for  and  proposed  by  the  Ohio  State  Board  of  Commerce. 

The  purpose  of  that  publication  was  to  arouse  the  interest  of  the 
people,  to  impress  upon  them  the  importance  of  the  legislative  problem 
before  the  General  Assembly,  to  secure  their  consideration  of  the  problem 
and  to  draw  the  criticisms  of  the  friends  and  foes  of  the  proposed  meas- 
ure. It  is  hardly  necessary  to  say  that  that  purpose  has  been  accom- 
plished. The  people  of  Ohio  are  considering  the  problems  of  the  organic 
law  of  municipal  corporations  to-day  as  no  other  people  ever  have  done. 

While  the  purpose  of  the  publication  of  the  measure  has  been  ac- 
complished, the  purpose  of  its  framing  is  still  to  be  accomplished.  The 
Ohio  State  Board  of  Commerce  is  composed  of  business  men,  repre- 
senting the  combined  business  interests  of  Ohio,  both  small  and  great. 
It  labors  to  advance  the  interests  of  all  the  people  as  distinguished  from 
the  selfish  interests  of  any  individual,  individuals  or  class  of  individuals. 
Its  participation  in  public  and  governmental  affairs  looks  only  to  an  im- 
proved citizenship  and  the  advancement  of  the  general  welfare,  without 
reference  to  party  politics  or  partisan  advantage.  It  has  no  axes  tQ 
grind,  no  theories  to  establish. 
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Some  six  years  ago  the  Ohio  State  Board  of  Commerce  began  an 
agitation  for  the  reform  of  the  laws  providing  for  the  organization  of 
cities  and  villages.  As  a  direct  result  of  that  movement,  the  General 
Assembly,  on  April  25,  1898,  passed  an  act  authorizing  the  Governor  to 
appoint  a  commission  to  revise  the  Municipal  Code  of  the  state.  In 
pursuance  of  that  act,  a  commission  was  appointed  which  prepared  a 
revision  of  the  Municipal  Code. 

Upon  careful  examination,  the  revised  code,  so  prepared,  proved 
to  be  unsatisfactory,  and  the  State  Board  of  Commerce  not  only  refused 
to  support  the  measure,  but  had  a  substitute  bill  prepared,  under  the 
supervision  of  its  own  legislative  committee. 

During  the  last  regular  session  of  the  General  Assembly  a  revision 
of  the  code  commissioner's  revised  code  was  urged  for  passage,  by  a 
committee  of  the  State  Bar  Association.  To  this  measure,  also,  the 
State  Board  of  Commerce  refused  its  support. 

In  the  present  emergency,  after  years  of  study  of  the  problem,  the 
State  Board  of  Commerce  has  had  its  bill  providing  for  the  organization 
of  cities  and  incorporated  villages  entirely  rewritten  and  revised. 

A  bill  prepared  under  such  circumstances  and  proposed  by  such  an 
organization  cannot  be  dismissed  from  consideration  by  the  opinion  of 
one  man  or  a  dozen  that  its  provisions  are  unwise  or  unconstitutional. 

The  measure  is  offered  as  the  best  solution  of  the  municipal  problem 
which  has  been  suggested.  It  is  not  claimed  that  it  is  perfect,  but  it  is 
believed  that  it  is  a  practical  solution  of  the  problem,  and  .it  is  insisted 
that  the  measure  in  all  its  provisions  is  strictly  constitutional  and  valid. 

The  objections  urged  to  the  bill  are  that  it  would  be  unconstitu- 
tional :  that  it  would  produce  diversity  instead  of  uniformity  in  our 
system  of  municipal  government ;  and  that  the  plan  proposed  is  visionary, 
experimental  and  impracticable.  It  is  proposed  to  take  up  these  ob- 
jections and  to  consider  them  fully  and  carefully. 

It  is  not  my  purpose  to  enter  into  a  discussion  of  all  these  ques- 
tions at  this  time.  I  shall  confine  my  remarks  this  evening  to  the  single 
question  of  constitutionality.  The  necessity  for  diversity  in  our  munici- 
pal system  is  being  emphasized  and  proclaimed  by  abler  men.  The  wis- 
dom and  practicability  of  self-government  should  need  no  defense  within 
these  walls.  All  are  a^jreed  that  home  rule  should  be  granted  to  the 
municipalities  in  as  large  a  measure  as  the  constitution  will  permit.  It 
is  clearly  apparent  that  the  State  Board  of  Commerce  bill  does  grant  a 
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larger  measure  of  home  rule  than  the  code  transmitted  to  you  by  the 
Governor. 

Is  the  State  Board  of  Commerce  bill  constitutional? 

Before  I  proceed  to  the  consideration  of  that  question,  I  wish  to 
say  there  has  been  a  good  deal  of  shifting  by  the  opponents  of  this 
bill.  At  first  the  attorney  general's  office  issued  an  opinion  that  it  is 
unconstitutional  as  a  delegation  of  legislative  power.  I  understand  that 
the  Special  Counsel  of  the  attorney  general's  department  withdrew  that 
statement  this  afternoon.  An  attack  was  made  on  the  constitutionality 
of  the  bill,  at  Cedar  Point  a  few  days  ago  by  Judge  King,  upon  the 
question  of  the  uniform  operation  of  general  laws,  and  two  or  three 
other  points  were  suggested  by  Judge  King  at  that  time.  This  argument 
is  prepared  to  cover  the  whole  question,  and  some  of  it  may  seem  to 
be  knocking  down  a  straw  man,  especially  since  the  special  counsel  of  the 
attorney  general  has  withdrawn  his  opinion  on  the  subject  of  delegated 
power,  but  the  treatment  of  that  subject  is  necessary  to  a  complete  under- 
standing of  the  question. 

The  constitutional  mandate  is  that  "the  General  Assembly  shall 
provide  for  the  organization  of  Cities  and  Incorporated  Villages.*' 

The  proposed  measure  does  provide  for  the  organization  of  cities  and 
incorporated   villages. 

It  confers  broad  powers  of  self-government  upon  the  inhabitants 
of  all  municipalities  now  existing  or  hereafter  incorporated  and  consti- 
tutes them  bodies  politic  and  corporate. 

It  expressly  provides  that  all  cities  and  villages  hereafter  created 
shall  be  organized  under  its  provisions  and  that  all  cities,  villages  and 
hamlets  heretofore  incorporated  shall  reorganize  under  its  provisions. 

It  prescribes  the  method  of  organization  to  be  pursued,  namely, 
by  the  adoption  of  a  municipal  constitution  by  a  municipal  conven- 
tion. It  prescribes  the  manner  of  electing  delegates  to  a  municipal  con- 
stitutional convention  and  defines  their  powers  and  duties. 

It  prescribes  a  form  of  organization  by  requiring  that  there  shall 
be  a  council,  or  legislative  body,  a  mayor,  or  executive  head,  and  a  police 
court  of  mayor's  court  for  the  exercise  of  judicial  powers.  Provision  is 
thus  made  for  each  of  the  three  recognized  departments  of  government. 

Each  municipality  is  further  expressly  empowered  to  frame  its  own 
scheme  of  administrative  organization  and  to  create  such  further  offices 
as  may  be  necessary  for  the  good  government  of  the  municipality  and 
the  exercise  of  its  corporate  powers. 
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It  provides  that  all  the  elective  officers  created  by  tne  act,  in  the 
municipal  constitution  or  by  ordinance  shall  be  chosen  by  the  electors 
of  the  municipality. 

It  provides  that  the  rights,  duties,  powers,  compensation,  terms, 
methods  of  selection,  etc.,  of  such  officers,  together  with  the  limitations 
upon  their  rights  and  powers,  shall  be  fixed  in  the  municipal  constitution 
or  by  ordinance,  when  the  same  are  not  defined  and  prescribed  by  gen- 
eral laws. 

While  granting  general  powers  of  a  broad  nature,  it  makes  their 
exercise  subject  to  such  limitations  and  restrictions  as  are  or  may  be 
prescribed  by  general  laws. 

Full  and  complete  provision  is  made  for  the  organization  of  cities 
and  villages.  It  is  believed  that  no  possible  emergency  has  been  left 
unprovided  for. 

If  the  measure  is  invalid  and  unconstitutional  it  must  be  because 
some  of  its  provisions  contravene  the  constitutional  limitations  or  violate 
some  established  principle  of  constitutional  law. 

The  points  of  attack  suggested  are : 

1.  That  the  adoption  of  a  municipal  constitution  by  a  municipal 
convention,  as  provided  in  this  act,  would  constitute  a  delegation  of 
legislative  power; 

2.  That  the  power  to  create  municipal  offices  and  to  prescribe  the 
duties  of  such  offices  would  be  a  delegation  of  legislative  power; 

3.  That  the  power  to  adopt  constitutions  of  varient  terms  and  to 
create  varient  schemes  of  administrative  organization  with  diflferent  of- 
ficers would  have  the  effect  of  producing  diversity  in  the  form  of  or- 
ganization and  would  therefore  render  the  law  invalid  as  a  violation 
of  the  constitutional  provision  that  laws  of  a  general  nature  must  have 
a  uniform  operation. 

DELEGATION    OF    LEGISLATIVE    POWER. 

The  constitution  of  Ohio,  Article  II,  Section  i,  provides  that  "the 
legislative  power  of  this  state  shall  be  vested  in  a  General  Assembly." 

There  is  a  well  established  principle  of  constitutional  law,  which  is 
sometimes  crudely  and  generally  stated  thus,  that  legislative  power  can 
not  be  delegated. 

The  opponents  of  the  home  rule  principle  urge  against  the  validity 
of  the  proposed  measure  that  it  is  unconstitutional  because  it  involves  the 
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delegation  of  legsilative  powers.  A  very  little  consideration  will  expose 
the  weakness  of  the  objection. 

The  history  not  only  of  Ohio,  but  of  all  states  and  countries,  at 
least,  where  the  English  law  is  in  force,  shows  that  the  power  of  local 
legislation  has  always  been  delegated  to  cities  and  villages.  No  munici- 
pal corporation  act  has  ever  been  passed  either  in  Ohio  or  in  any  other 
state  in  the  Union,  which  did  not  delegate  legislative  power.  No  act 
providing  for  the  organization  of  cities  and  villages  can  be  framed  which 
does  not  delegate  legislative  power.  While  a  distinction  is  sometimes 
drawn  between  the  power  of  ordinance  and  the  power  of  legislation, 
the  power  of  ordinance  is  in  fact  nothing  more  nor  less  than  the  power 
of  local  legislation  which  is  delegated  to  municipal  corporations  and  it  is 
so  recognized  by  the  courts. 

The  very  nature  of  a  municipal  incorporation  involves  the  power  of 
local  legislation.  The  power  to  create  municipal  corporations  neces- 
sarily implies  the  power  to  confer  upon  them  powers  of  local  legisla- 
tion. The  constitutional  command  to  provide  for  the  organization  of  cities 
and  villages  is  a  command  to  invest  the  inhabitants  of  such  munici- 
palities with  the  power  of  local  legislation. 

From  the  beginning  the  state  of  Ohio  has  vested  its  legislative 
power  in  a  General  Assembly  and  the  General  Assembly  has  always  dele- 
gated the  power  of  local  legislation  to  incorporated  cities  and  villages. 
Our  Supreme  Court  reports  are  full  of  decisions  sustaining  the  validity 
and  enforcing  acts  of  local  legislation  passed  by  municipal  councils.  It 
may  be  safely  asserted  that  without  the  delegation  of  legislative  power 
our  governmental  system  could  not  be  operated  for  a  day. 

In  view  of  these  considerations,  it  hardly  seems  necessary  to  cite 
authorities  and  yet  there  may  be  some  whom  authorities  will  aid. 

AUTHORITIES    CITED    AND   QUOTED. 

Judge  Cooley,  in  his  authoritative  work  on  ** Constitutional  Limita- 
tions,'' page  226,  says: 

*'It  has  already  been  seen  that  the  legislature  cannot  delegate  its 
powers  to  make  laws ;  but  fundamental  as  this  maxim  is,  it  is  so  quali- 
fied by  the  customs  of  our  race  and  by  other  maxims  which  regard  local 
government  that  the  right  of  the  Legislature,  in  the  entire  absence  of 
authorization  or  prohibition,  to  create  towns  and  other  inferior  munici- 
pal organizations,  and  to  confer  upon  them^  the  powers  of  local  gov- 
ernment and  especially  of  local  taxation  and  police  regulation  usual  with 
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such  corporations,  would  always  pass  unchallenged.  The  legislature  in 
these  cases  is  not  regarded  as  delegating  its  authority,  beca-use  the  reg- 
ulation of  such  local  affairs  as  are  commonly  left  to  local  boards  and 
officers,  is  not  understood  to  belong  properly  to  the  state;  and  when  it 
interferes,  as  sometimes  it  must,  to  restrain  and  control  the  local  action, 
there  should  be  reasons  of  state  policy  or  dangers  of  local  abuse  to  war- 
rant its  interposition." 

As  long  ago  as  1846,  the  power  of  towns  corporate  to  make  ordi- 
nances and  by-laws  was  directly  attacked  as  an  unconstitutional  delegation 
of  legislative  power  because,  by  the  constitution  of  Ohio,  all  legislative 
power  was  vested  in  the  General  Assembly  and  the  power  to  make  or- 
dinances and  by-laws  was  sustained  in  the  case  of  Markle  v.  Akron,  14 
Ohio  586. 

In  the  case  of  Bliss  v.  Kraus,  16  O.  S.  55,  the  Supreme  Court  said: 
"The  power  of  creating  municipal  corporations  necessarily  implies  au- 
thority to  confer  upon  them  such  police  powers  as  may  be  necessary 
for  their  internal  government." 

Cases  might  be  cited,  ad  nauseam,  upholding  the  constitutionality 
of  the  power  of  making  ordinances  and  by-laws,  which  is  the  power  of 
local  legislation. 

In  People  v.  Hulbert,  24  Michigan  88,  Chief  Justice  Campbell  said: 

"Incorporated  cities  and  boroughs  have  always,  both  in  England 
and  America,  been  self-governing  communities  within  such  scope  of  jur- 
isdiction as  their  charters  vest  in  the  corporate  body.  According  to  the 
doctrine  of  the  common  law,  a  corporation  aggregate  for,  municipal  pur- 
poses is  nothing  more  nor  less  than  ^investing  the  people  of  the  place  with 
the  local  government  thereof.'  " 

It  is  to  be  regretted  that  every  citizen  of  Ohio  cannot  read  the  opin- 
ions, especially  those  of  Judge  Cooley  in  the  cases  of  People  v.  Hulbert, 
24  Michigan  88;   and  People  v.  Detroit,  28  Michigan  228. 

Probably  as  good  a  statement  of  the  rule  as  can  be  found  in  any  of 
the  reports,  is  that  made  by  the  Supreme  Court  of  Illinois,  in  the  case  of 
Covington  v.  East  St.  Louis,  78  Illinois  548: 

"The  general  assembly  has  the  power  to  delegate  legislative  authority 
incident  to  municipal  governments  to  cities,  but  this  can  only  be  done 
by  general  law.  When,  however,  it  is  done  by  such  law,  the  constitu- 
tional mandate  is  fully  complied  with ;  and  the  ordinances  to  be  adopted 
by  different  municipalities  under  the  powers  so  conferred,  may  be  as 
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varient  in  their  terms  as  the  varying  municipal  necessities  or  sense  of 
public  policy,  in  those  who  exercise  the  legislative  authority,  may  require." 

ONE   PHASE  OF   THE   UNIFORMITY    QUESTION. 

The  latter  portion  of  this  ruling  has  a  direct  bearing  upon  the  ques- 
tion of  the  uniform  operation  of  general  laws,  and  the  rules  stated,  both 
as  to  the  delegation  of  legislative  power  and  as  to  uniformity,  are  in 
perfect  harmony  with  the  decisions  of  the  Supreme  Court*  of  Ohio.  In 
Ohio,  as  well  as  in  Illinois,  municipal  regulations  made  under  grants 
by  general  laws  of  permissive  powers  may  be  as  varient  in  their  terms  as 
the  municipalities  may  desire.  The  very  purpose  of  permissive  and  dis- 
cretionary powers  is  to  permit  and  produce  diversity  in  municipal  reg- 
ulations so  as  to  suit  them  to  varying  conditions.  This  is  expressly  held 
in  Burkholter  v.  McConnellsville,  20  O.  S.  308,  where  the  Supreme 
Court  says: 

**It  is  no  ground  of  objection  to  the  validity  of  prohibitory  ordinances, 
thus  authorized,  that  the  general  laws  of  the  state  do  not  extend  the  pro- 
hibition to  all  parts  of  the  state.  Morality  and  good  order,  the  public 
convenience  and  welfare,  may  require  many  regulations  in  crowded  cities 
and  towns,  which  the  more  sparsely-settled  portions  of  the  country  would 
find  iijinecessary/' 

EXTENT   OF    THE    POWEK    OF    LOCAL.    LEGISLATION. 

Another  question  demands  attention,  and  upon  that  point  it  were 
well  that  the  language  of  the  Supreme  Court,  in  the  above  cited  cases 
of  Burkholter  v.  McConnellsville,  were  brought  to  the  attention  of  every 
citizen  of  the  State,  as  well  as  every  member  of  the  Legislature: 

''It  is  for  the  legislative  discretion  to  determine  within  the  limitations 
of  the  Constitution,  to  what  extent  city  or  town  councils  shall  be  invested 
ii>it/:  the  poi^^er  of  local  legislation.*' 

In  other  words,  the  Legislature  may  and  must  determine  how  far 
the  inhabitants  of  the  municipalities  of  this  State  shall  be  entrusted  with 
the  management  of  their  own  local  affairs.  The  powers  of  home  rule 
may  be  as  broad  as  the  legislature  is  willing  to  confer  upon  the  people. 

Upon  the  question  of  the  extent  of  the  legislative  power  which  may 
be  delegated  by  the  General  Assembly  to  municipal  corporations,  the 
rases  of  Hill  v.  Higdon,  and  Malloy  v.  Marietta,  are  interesting  jand  in- 
structive and  sustain  the  broad  rule  stated  in  Burkholter  v.  McConnells- 
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ville.  In  Malloy  v.  Marietta,  i6  O.  S.,  636,  it  was  held,  that,  although 
the  constitution  requires  that  the  ppwer  of  assessment  delegated  to  cities 
be  restricted,  it  was,  nevertheless,  competent  for  the  General  Assembly 
to  delegate  to  cities  an  unlimited  measure  of  power  of  assessment,  if  only 
it  prescribed  a  mode  of  assessment.  It  was  further  held  that  a  provision, 
in  the  act  granting  the  power,  requiring  the  concurrence  of  two-thirds 
of  the  members  of  council  to  order  an  assessment  was  a  sufficient  compli- 
ance with  the.  constitutional  requirement  that  the  power  of  assessment  be 
restricted.  The  court  quotes  with  •approval  the  language  of  Judge  Ran- 
ney,  in  Hill  v.  Higdon,  5  O.  S.,  248,  with  reference  to  the  same  matter, 
that  "a  failure  to  perform  this  duty  may  be  of  very  serious  import  but 
lays  no  foundation  for  judicial  correction." 

The  Supreme  Court  of  California,  in  Ex  parte  Shrader,  33  Cal.  297, 
states  the  rule  in  these  broad  terms :  "It  is  apparent  that  the  Legislature 
could  confer  power  upon  the  board  to  pass  the  order  if  it  could  have  en- 
acted it  directly  in  the  form  of  a    statute  in  the  first  instance." 

THE  RULES  AS  TO  DELEGATION  OF  LEGISLATIVE  POWER. 

The  rules  of  law  governing  the  delegation  of  legisltaive  power  to 
municipal  corporations  may  be  summed  up  thus: 

1.  The  General  Assembly  has  the  power  and  right  to  delegate  to 
cities  and  villages  legislative  authority  incident  to  municipal  government. 

2.  It  is  for  the  legislative  discretion  to  determine,  within  the  consti- 
tutional limitations,  to  what  extent  the  power  of  local  legislation  shall  be 
so  delegated. 

3.  Such  a  delegation  of  powers  to  cities  and  villages  can  be  made 
only  by  general  laws.  When,  however,  it  is  done  by  such  laws  the  con- 
stitutional mandate  is  fully  complied  with. 

4.  The  reorulations  and  by-laws  to  be  adopted  by  different  munici- 
palities, under  the  power  so  conferred,  may  be  as  varient  in  their  terms 
as  the  varying  municipal  necessities  or  sense  of  public  policy,  in  those 
who  exercise  the  local  legislative  authority  may  require. 

These  principles  are  well  established  and  are  supported  by  Judge 
Cooley  in  his  work  on  *' Constitutional  Limitations,'*  by  Judge  Dillon  in 
his  work  on  *' Municipal  Corporations,"  by  all  the  leading  authorities  on 
both  subjects,  and  by  most  if  not  all  of  the  higher  courts,  including  the 
Supreme  Court  of  Ohio. 

The  Supreme  Court  of  Ohio  seems  to  go  beyond  the  rules  above 
stated  by  its  intimation  that  a  failure  on  the  part  of  the  General  Assem- 
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bly  to  restrict  the  delegated  power  in  accordance  with  the  constitutional 
mandate  would  lay  no  foundation  for  judicial  correction. 

It  is  apparent  that  these  rules  will  permit  the  General  Assembly 
to  delegate  to  cities  and  villages  a  power  of  local  legislation  broad  enough 
to  provide  for  their  own  schemes  of  administrative  organization,  vary- 
ing the  organizations  as  the  municipal  necessities  may  require. 

POWER  TO  CREATE  MUNICIPAL  OFFICES. 

It  is  universally  recognized  that  municipal  corporations  may  be  in- 
vested with  the  power  to  create  municipal  offices.  Probably  every  mu- 
nicipal charter  ever  granted  in  Ohio  contained  provisions  granting  the 
power  to  create  some  municipal  offices,  prescribe  the  duties  and  fix  the 
compensation. 

Revised  Statutes  of  Ohio,  Sec.  1710,  provides  that:  "The  council 
may  provide  for  the  appointment  or  election  by  the  electors  of  the  corpo- 
ration, wards  or  districts,  as  the  case  may  require,  of  such  other  officers 
as  it  may  deem  necessary  for  the  good  government  of  the  corporation  and 
the  full  exercise  of  its  corporate  powers." 

R.  S.  Sec.  1 71 2,  provides  that:  "Officers  whose  powers  and  duties 
are  not  defined  in  this  title,  shall  perform  such  duties  and  exercise  such 
powers  as  may  be  prescribed  by  ordinance." 

R.  S.  Sec.  1716,  provides  that:  "Officers  of  municipal  corporations 
who  are  not  prohibited  from  receiving  compensation  or  whose  compen- 
sation is  not  provided  for  by  law,  shall  receive  such  fees  or  compensation 
for  their  services  as  council  may  prescribe." 

These  provisions  have  stood  in  our  general  laws  unchanged  for 
more  than  thirty  years.  They  have  always  been  recognized  as  proper 
delegations  of  legislative  power.  These  powers  have  been  continuously 
exercised  and  their  validity  has  not  been  questioned.  He  who  attacks 
the  constitutionality  of  such  a  delegation  of  power  after  a  century  of 
acquiescence,  in  Ohio  and  other  states,  must  support  his  attack  by  some- 
thing stronger  than  mere  assertion. 

The  adoption  of  a  muncicipal  constitution,  such  as  is  provided  for 
in  the  bill  under  discussion,  is  nothing  more  nor  less  than  the  exercise 
of  the  power  of  local  legislation,  the  adoption  of  municipal  regulations. 
The  grant  of  such  powers  cannot  be  successfully  attacked. 
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UNIFORM  OPERATION  OF  GENERAL  LAWS. 

Article  XIII,  Sec.  6,  of  the  constitution  provides  that  "The  General 
Assembly  shall  provide  for  the  organization  of  cities  and  incorporated 
villages  by  general  laws." 

Article  XIII,  Sec.  i,  requires  that  the  General  Assembly  shall  pass 
no  special  act  conferring  coporate  powers. 

Article  XII,  Sec.  6,  requires  that  all  laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  State. 

The  proposed  measure,  if  enacted,  would  be  a  general  law  and 
would  have  a  uniform  operation  throughout  the  State. 

The  provisions  for  the  organization  of  cities  apply  alike  to  all  cities 
and  the  provisions  for  the  organization  of  villages  apply  alike  to  all  vil- 
lages. No  attempt  is  made  to  distinguish  between  cities  in  any  manner; 
nor  is  any  attempt  made  to  distinguish  between  villages.  Each  city  is 
granted  the  same  powers,  and  the  same  limitations  upon  the  exercise  of 
those  powers  is  imposed  upon  each.  Each  city  is  required  to  pursue  the 
same  method  of  organization  and  the  same  limitations  up6n  the  form  of 
organization  are  prescribed  for  each.  Absolutely  no  distinction  is  made 
between  cities.  The  same  is  true  in  regard  to  villages.  We  have  already 
seen  that  municipal  regulations,  authorized  by  general  laws,  may  vary 
in  their  terms  according  to  the  municipal  necessities,  without  in  any 
way  affecting  the  ^uniform  operation  of  such  laws. 

The  constitutional  limitations  as  to  general  laws  and  their  uni- 
form operation  are  therefore,  strictly  complied  with. 

In  the  mad  desire  to  give  the  people  the  impression  that  the  measure 
under  consideration  is  unconstitutional  various  provisions  of  the  constitu- 
tion have  been  dragged  into  the  discussion  for  the  purpose  of  producing 
confusion. 

CONDITIONAL  LEGISLATION. 

Article  II,  Sec.  26,  provides  that:  "All  laws,  of  a  general  nature^ 
shall  have  a  uniform  operation  throughout  the  State ;  nor  shall  any  act, 
except  such  as  relates  to  public  schools,  be  passed,  to  take  effect  upon 
the  approval  of  any  other  authority,  than  the  General  Assembly,  except 
as  otherwise  provided  in  this  constitution." 

\Vc  have  already  seen  that  the  adoption  of  municipal  by-laws  and 
regulation  of  varient  terms  does  not  constitute  a  violation  of  the  first  part 
of  this  section.  It  is  clearly  apparent,  also,  that  the  latter  part  of  the 
section  has  no  bearing  upon  the  question.     The  measure  under  considera- 
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tion  is  a  direct  and  positive  enactment  of  a  general  nature,  a  complete  law^ 
which  takes  effect  from  and  after  its  passage.  There  is  not  a  single 
conditional  provision  in  it.  If  enacted  its  taking  effect  would  not  depend 
upon  the  approval  of  any  other  authority  than  the  General  Assembly. 

THE  ANALOGY  OF   PRIVATE   CORPORATIONS. 

A  fatal  inspiration  led  some  one  to  bring  into  the  discussion  Section 
2  or  Article  XIII,  which  provides  that:  "Corporations  may  be  formed 
under  general  laws ;  but  all  such  laws  may,  from  time  to  time,  be  altered 
or  repealed,"  and  to  call  attention  to  the  similarity  between  private  corpo- 
rations and  municipal  corporations.  It  would  profit  little  to  discuss  the 
well-established  similarities  and  differences  between  these  two  classes  of 
corporations.  It  may,  however,  be  of  interest  to  call  attention  to  the  fact 
that  the  general  statutes  of  Ohio  go  no  further  in  the  matter  of  providing 
officers  for  private  corporations,  than  to  require  them  to  have  a  board  of 
directors,  a  president,  secretary  and  treasurer.  The  statutes  do  not  fix  the 
number  of  directors  absolutely  nor  do  they  attempt  to  define  and  prescribe 
all  the  duties  of  the  officers.  The  members  of  each  corporation  are  per-' 
mitted  to  adopt  regulations  and  the  directors  to  adopt  by-laws.  Even 
for  a  great  railway  system  no  other  officers  are  required  by  statutes. 
The  whole  administrative  and  operative  organization  of  a  railway  com- 
pany is  framed,  adopted  and  amended  by  the  company  without  direction 
or  interference  from  the  Legislature.  It  will  not  be  contended  that  the 
power  is  invalid  or  that  any  serious  confusion  or  danger  arises  out  of  the 
fact  that  railway  companies  create,  define  and  regulate  such  positions  as 
general  manager,  superintendents,  general  passenger  and  freight  agents 
and  auditors,  as  well  as  the  positions  filled  by  hundreds  of  subordinate 
employes.  That  municipal  corporations  exercise  two  classes  of  powers 
is  well  recognized.  In  the  one  aspect,  the  municipal  corporation  repre- 
sents the  State — discharging  duties  incumbent  on  the  State ;  in  the  other, 
the  municipal  corporation  represents  the  pecuniary  and  proprietary 
interests  of  individuals.  The  distinction  is  fully  discussed  in  Western 
College  V.  Cleveland,  12  O.  S.,  375.  The  comparison  is  a  happy  one. 
but  not  for  the  critics  of  the  measure  under  consideration.  For  them 
the  inspriation  is  fatal.  Broad  powers  of  regulating  their  own  affairs 
are  granted  to  private  and  quasi  public  corporations.  Why  can  not  such 
power  be  granted  to  public  corporations  as  well? 
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CONCLUSION. 

In  conclusion,  let  me  say  that  the  constitution,  by  restricting  the 
general  assembly  to  the  enactment  of  general  laws  in  providing  for  the 
organization  of  cities  and  villages  and  by  its  requirement  that  general 
laws  shall  have  a  uniform  operation,  thereby  clearly  restricted  the  control 
of  the  general  assembly  over  municipal  affairs.  It  did  not  limit  the  power 
of  control.  It  must  be  admitted  that  municipal  corporations  can  exercise 
only  such  powers  as  are  delegated  to  them.  The  constitution,  however, 
does  place  limitations  upon  the  mode  of  exercising  that  power.  It  must 
be  done  by  general  laws,  and  general  laws  must  have  a  uniform  operation. 

With  the  prohibition  of  special  legislation  in  regard  to  municipal 
corporations,  the  delegated  power  of  local  legislation  becomes  the  natural 
supplement  to  general  laws.  The  delegated  power  of  local  legislation 
has  always  been  used  in  Ohio.  It  was  in  the  contemplation  of  the  framers 
of  the  constitution,  as  is  evidenced  by  the  requirement  in  Section  6,  Ar-  • 
tide  XIII,  that  certain  specified  delegated  powers  of  local  legislation 
should  l^  restricted;  and  that  provision  is  a  strong  intimation  of  the 
intention  of  the  framers  of  the  constitution  as  to  how  general  laws  should 
be  supplemented.  That  intention  is  further  evidenced  by  the  fact  that 
the  act  of  May  3rd,  1852,  made  liberal  use  of  the  delegated  power  of  local 
legislation  for  the  purpose  of  introducing  diversity  into  the  municipal 
system. 

It  is  true  that  the  framers  of  that  act  adopted  the  system  of  classifi- 
cation. Tjjat  was  done  nominally  for  the  purpose  of  introducing  diversity, 
but  really  for  the  purpose  of  extending  the  possible  limits  of  uniformity, 
and  so  extending  the  control  of  the  general  assembly  over  municipal 
affairs.  But  even  with  this  expedient  they  did  not  deny  nor  neglect  the 
power  of  local  legislation  as  a  means  of  supplementing  general  laws. 

Classification  is  now  discarded  as  a  dangerous,  if  not  an  unconstitu- 
tional, expedient.  If  the  constitutional  mandate  that  provision  for  the 
organization  of  cities  and  villages  must  be  made  by  general  laws  is  to  be 
obeyed  and  the  American  constitutional  principle  of  the  separation  of 
legislative  and  executive  functions  is  to  be  conformed  to,  then  the  necessary 
diversity  in  the  municipal  system  must  be  effected  through  the  exercise 
of  the  delegated  power  of  local  legislation,  the  natural  and  logical  supple- 
ment to  general  laws. 

I  repeat  "If  the  constitutional  mandate  that  provision  for  the  organ- 
ization of  cities  and  villages  must  be  made  by  general  laws  is  to  be  obeyed 
and  the  American  constitutional  principle  of  the  separation  of  legislative 
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and  executive  functions  is  to  be  conformed  to,  then  the  necessary  diversity 
in  the  municipal  system  must  be  effected  through  the  exercise  of  the 
delegated  power  of  local  legislation,  the  natural  and  logical  supplement 
to  general  laws." 

General  laws  of  uniform  operation  cannot  go  far  into  the  details  of 
administrative  organization.  Absolute  uniformity  is  impossible.  There 
is  an  absolute  limit  beyond  which  uniformity  cannot  go.  That  is  the 
ability  of  the  smallest  city  to  support  the  uniform  administrative  system. 
The  limit  of  reasonable  uniformity  is  much  sooner  reached.  The  General 
Assembly  under  the  limitations  of  the  constitution  can  not  perfect  and 
complete  the  details  of  the  administrative  organization.  The  power  to 
accomplish  that  end  must  be  vested  in  some  authority. 

That  end  is  accomplished  in  the  measure  under  consideration  by  the 
exercise  of  the  delegated  power  of  local  legislation.  As  we  have  seen, 
the  power  has  always  been  recognized  as  valid  and  constitutional.  The 
extent  of  the  power  and  the  mode  of  its  exercise  is  to  be  determined, 
within  the  constitutional  limitations,  by  the  legislative  discretion. 

General  laws  must  have  a  uniform  operation,  but  that  constitutional 
limitation  (as  we  have  seen)  does  not  apply  to  nor  limit  the  delegated 
power  of  local  legislation. 

The  delegated  power  of  local  legislation  is  valid.  It  is  efficient.  It 
is  also  sufficient  if  the  legislative  discretion  will  give  it  the  extent  asked 
for. 

The  State  Board  of  Commerce  bill  grants  a  very  large  measure  of 
home  rule.  There  is  no  valid  constitutional  objection  to  its  provisions. 
If  you  fail  to  grant  the  municipalities  of  Ohio  this  measure  of  home  rule, 
it  must  be  because,  and  only  because,  you  are  not  willing  to  trust  the  people. 

Mr.  Guerin :  I  would  like  to  ask  Mr.  McMahon  a  question.  I  would 
like  to  have  you  tell  the  purpose  of  your  municipal  constitutional  conven- 
tion, the  real  purpose. 

Mr.  McMahon :  I  think  the  real  purpose  is  pretty  well  set  forth  in 
the  provisions  of  the  bill ;  I  don't  think  I  can  state  all  of  them  concisely. 

Mr.  Guerin:     I  mean  the  general  purpose,  if  you  will  pardon  me? 

Mr.  McMahon :  The  fundamental  purpose  of  the  municipal  consti- 
tution is  to  provide  for  diversity  in  the  municipal  system,  to  provide  a 
method  by  which  each  municipality  —  the  people  of  each  municipality 
through  their  representatives  —  may  create  such  an  administrative  organi- 
zation as  is  suited  to  the  needs  of  that  municipality. 
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Mr.  Guerin :  Let  me  ask  you  if  it  is  not  proper  to  provide  for  the  or- 
ganization of  the  city  or  village?  Is  it  not  a  function  to  provide  for  the 
organization  of  a  city  or  village  the  same  as  a  board  of  directors  of  a 
corporation,  who  meet  and  elect  their  officers  and  make  their  by-laws  — 
and  they  do  that  in  organizing  their  board ;  now  this  convention  organizes 
that  city  or  village? 

Mr.  McMahon :  This  convention  provides  the  administrative  offices 
that  are  necessary,  and  where  the  law  does  not  fix  the  duties  of  officers, 
it  fixes  the  duties  and  terms  and  salaries  of  officers,  and  in  that  way  I 
should  say  that  your  statement  is  a  proper  general  statement  in  regard  to 
what  they  arc  to  do. 

Mr.  Guerin:     But  they  are  really  to  organize  the  city  or  village? 

Mr.  McMahon :  That  is  the  method  of  organization ;  that  is  part  of 
the  organization ;  of  course  the  people  of  the  village  or  city  elect  officers 
for  certain  elective  places. 

Mr.  Guerin:  Pursuing  that  a  little  further,  if  we  took  the  general 
law  which  you  propose,  it  would  be  impossible  for  any  municipality  in  this 
state  to  organize  itself  until  after  they  had  held  this  constitutional  conven- 
tion, and  that  convention  had  provided  the  organization  of  that  city  or  vil- 
lage by  carrying  out  the  provisions  of  your  law. 

Mr.  McMahon  :  The  bill  says  that  all  existing  municipal  corporations 
shall  reorganize  under  the  act,  and  that  all  new  corporations  shall  organize 
under  the  act. 

Mr.  Guerin:     Yes. 

Mr.  McMahon:     Yes? 

Mr.  Guerin:  Now,  going  a  little  further,  if  the  constitution  of 
Ohio  does  not  provide  in  general  that  the  general  assembly  shall  provide 
by  general  laws  for  the  organization  of  cities  anad  villages  — 

Mr.  McMahon :  I  believe  the  language  is  that  the  general  assembly 
shall  provide  for  the  organization  of  cities  and  incorporated  villages  by 
general  laws. 

Mr.  Guerin :  Another  question  and  I  will  sit  down.  Is  there  any  dis- 
pute between  you  and  those  who  have  been  working  on  what  is  known  as 
the  Governor's  code,  as  to  the  authority  of  the  legislature  —  that  is  the 
constitutional  authority  —  to  delegate  to  the  councils  of  cities  and  villages 
the  right  to  pass  ordinances? 

Mr.  McMahon:  I  am  not  able,  Mr.  Guerin,  to  tell  what  position 
the  f ramers  of  the  governor's  code  to  take  on  that  matter.    They  attacked 


Evening  Session,  August  27,  ipo2,  99 

our  measure  as  being  a  delegation  of  legislative  power,  saying  you  could  not 
delegate  in  any  case. 

Mr.  Price:  Why  create  the  constitutional  convention  at  all  to  do 
that ;  why  not  Jeave  to  the  council  ? 

Mr.  McMahon:  That  is  a  question,  Mr.  Price,  of  policy,  abso- 
lutely; as  far  as  the  constitution  of  Ohio  is  concerned,  the  power  to 
create  the  administrative  organization  of  any  city  or  village  might  be 
left  to  the  council.  The  question  of  having  a  constitutional  convention 
for  that  purpose  is  a  question  of  policy. 

Mr.  Price.  I  want  to  ask  you  another  question:  Do  you  accept 
the  ordinary  rule  as  laid  down  that  municipal  power  must  be  conferred 
by  the  legislature  before  it  can  be  exercised? 

Mr.  McMahon:  I  take  it  to  be  a  general  rule  that  municipal  cor- 
porations can  exercise  no  powers  except  such  as  are  conferred  upon  them 
by  the  legislature.  In  other  words,  I  don't  think;  personally,  I  don't 
think  that  the  theory  of  inherent  and  indestructible  powers  of  muni- 
cipal corporations  is  good  or  would  hold  in  the  courts  of  Ohio  or  of  the 
of  the  other  states  of  this  Union. 

Mr.  Comings :  There  is  one  citation  from  a  court  decision,  one  of 
the  Michigan  courts  — 

Mr.  McMahon :     State  vs.  Hulburt. 

Mr.  Comings:  Which  you  read.  Every  corporation  has  the  power 
to  legislate  in  so  far  as  its  charter  may  permit  —  that,  perhaps,  is  the 
substance  of  it. 

Mr.  McMahon:  Incorporated  cities  have  always  been  self-govern- 
ing within  such  scope  of  jurisdiction  as  their  charter  vests  in  the  cor- 
porate body. 

Mr.  Comings:  Well,  then,  is  it  not  true  that  the  charter  of  the 
cities  of  the  state  of  Ohio  are  vested  in  the  general  laws  as  enacted  by 
the  legislature? 

Mr.  McMahon:  The  charter  of  every  municipal  corporation  is  the 
law,  and  if  your  body  should  pass  this  act  and  make  it  law  this  would 
be  the  charter  of  every  municipal  corporation  in  the  state.  There  is 
no  idea  of  letting  municipal  corporations,  through  municipal  conven- 
tions, frame  their  own  charters ;  they  frame  simply  a  subordinate  muni- 
cipal constitution,  which  is  a  body  of  more  or  less  permanent  municipal 
regulations  or  ordinances,  simply  an  exercise  of  local  legislative  power. 
Mr.  Cole:  The  object  of  a  uniform  law,  as  I  understand  it,  was 
to  do  away  with  the  confusion  of  special  branch  of  corporate  power 
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which  was  permissible  under  the  former  constitution  of  Ohio;  is  that 
correct  ? 

Mr.  McMahon :  Mr.  Cole,  it  is  pretty  hard  to  state  what  the  object 
of  men  was  fifty  years  ago,  but  I  say  the  object  in  a  general  way  was 
to  get  rid  of  special  legislation. 

Mr.  Cole:     And  the  classification  of  cities  and  villages? 

Mr.  McMahon:  Well,  I  don't  know  as  I  should  say  that  it  was 
classification  before  that  time;  properly  speaking,  each  municipal  cor- 
poration in  the  state  was  governed  by  a  special  charter;  there  was  no 
classification  at  all. 

Mr.  Cole:  Then  the  object  of  this  uniformity  clause  in  our  pres- 
ent constitution  was  to  do  away  with  that  condition.  Will  not  the  bill 
which  you  propose  here  lead  again  to  a  worse  condition  than  existed  under 
the  first  constitution  of  Ohio? 

Mr.  McMahon:  That  question  is  worthy  of  a  serious  answer.  I 
say  to  you  that  it  is  not  conceivable  that  this  bill  will  lead  either  to  con- 
fusion or  danger.  Diversity  in  the  municipal  system  is  absolutely  neces- 
sary. It  is  so  necessary  that  one  of  the  senators  from  this  state  has 
said  publicly  that  it  is  absolutely  impossible  to  govern  the  cities  of  this 
state  under  general  laws  —  that  there  must  be  diversity  in  the  municipal 
system. 

There  has  been  a  good  deal  of  what,  if  I  may  be  permitted,  I 
would  call  "Tommy  rot"  said  about  the  possibility  of  having  from  fifteen 
hundred  to  two  thousand  different  forms  of  organization  in  this  state. 

Any  gentleman  who  will  stop  and  seriously  think  about  that  mat- 
ter knows  that  that  statement,  which  has  been  repeated  several  times 
in  public,  is  absolutely  ridiculous,  and  that  the  man  who  makes  the 
statement  and  urges  that  for  consideration  says  in  so  many  words,  that 
"The  people  of  Ohio  are  fools  or  children ;  that  they  do  not  know  what 
they  arc  doing.'' 

The  act  as  framed  requires  the  three  general  departments  of  gov- 
ernment. It  permits  variations  in  the  administrative  organization;  it 
])rovidcs  that  the  form  of  administrative  organization  that  is  adopted 
shall  be  given  in  a  municipal  constitution  and  shall  have  a  certain  per- 
manency and  stability. 

And  in  answer  to  Mr.  Price's  question  of  a  moment  ago,  the  reason 
—  one  of  the  reasons  —  why  that  power  is  not  given  to  council  in  this 
act  is  just  for  the  purpose  of  getting  a  certain  stability  and  permanency 
in  the   form  of  administrative  organization.     Let  the  people   say   for 
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themselves  what  their  municipality  needs,  and  let  them  put  that  into 
a  form  that  shall  have  a  certain  stability  and  permanency. 

Now  in  creating  that  form  of  organization  it  is  not  conceivable  to 
me  —  and  I  think  that  if  you  stop  to  think  about  it,  it  is  inconceivable 
to  you  —  that  the  people  of  the  municipalities  of  this  state,  who  have  been 
going  along  under  a  municipal  system  which  provides,  for  general  uni- 
formity in  the  form  of  administrative  organization,  will  start  in  and  make 
any  ridiculous  or  visionary  changes. 

Mr.  Cole:  There  is  just  one  other  question.  I  admit  that  it  may 
be  necessary  to  have  more  classes  of  cities  than  we  have  under  the  pres- 
ent laws  in  the  cities  and  villages,  but  that  necessity  does  not  make  it 
constitutional.  Well,  now,  this  legislature  can  pass  no  act  based  upon 
the  classification  of  cities ;  the  effect  of  your  bill  would  be  a  number  of 
classes  of  cities,  different  forms  of  government;  as  I  understand  it,  it 
would  lead  to  that  confusion.  Well,  now,  would  it  be  constitutional 
for  this  legislature  to  grant  to  a  municipality  a  power  to  do  a  thing 
which  is  unconstitutional  for  it  to  do  itself? 

Mr.  McMahon :  I  should  like  to  ask  you  what  you  mean  by  classi- 
fication of  cities  ? 

Mr.  Cole:  Well,  I  have  reference  to  the  classification  we  have  at 
the  present  time. 

Mr.  McMahon :     Well,  what  is  the  essence  of  classification? 

Mr.  Cole:     Based  upon  the  number  of  population  to  a  great  extent. 

Mr.  McMahon :  Is  there  anything  which  provides  between  the  diff- 
erent cities  in  regard  to  their  — 

Mr.  Cole:  My  contention  is,  Mr.  McMahon,  that  the  constitution- 
ality would  be  tested ;  that  that  had  been  declared  unconstitutional  alto- 
gether, upon  its  being  based  upon  population;  that  this  uniformity  clause 
struck  at  the  confusion  in  municipal  government ;  and  your  bill  will  per- 
mit of  just  such  confusion  and  chaos  in  my  opinion,  and  now  if  such 
a  bill  as  that,  if  such  a  condition  of  things  is  unconstitutional  for  this 
legislature  to  bring  about,  how  can  you  make  it  constitutional  by  grant- 
ing that  power  to  a  municipality  and  permit  it  to  do  it? 

Mr.  McMahon :  I  mean  to  say  that  the  Supreme  Court  —  I  am  not 
ready  to  go  as  far  as  you  go  in  your  statement,  I  am  not  ready  to 
say  that  the  Supreme  Court  has  said  that  classification  is  unconstitu- 
tional—  it  has  evaded  that  question,  and  has  been  unwilling  to  give  a 
direct  answer  to  the  question. 
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I  have  a  suspicion  that  if  this  General  Assembly  should  pass  an  act 
which  classified  cities,  which  provided  an  automatic  method  for  cities 
passing  from  one  class  to  another,  and  that  if  such  an  act  were  taken 
to  the  Supreme  Court,  the  Supreme  Court  would  sustain  its  constitution- 
ality. That  is  my  opinion  as  to  w^hat  the  Supreme  Court  would  do;  but 
I  want  to  say,  so  far  as  I  am  personally  concerned,  that  I  don't  think 
it  would  be  constitutional.  I  want  to  say  to  you  that  the  question  of 
classification  of  cities  depends  on  one  thing  and  one  thing  only.  Classi- 
fication depends  upon  the  grant  of  corporate  powers.  When  the  consti- 
tution demands  uniformity  in  regard  to  municipal  corporations  it  de- 
mands uniform  powers.  If  every  distinction,  every  diflference,  that  is 
made  between  municipalities  in  an  act  constitutes  classification,  then  I 
do  not  hesitate  to  say  that  Mr.  Ellis'  bill  is  unconstitutional.  I  say 
further  that  if  the  fact  that  the  general  law  passed,  permits  and  creates 
diversity  in  the  form  of  organization,  in  the  administrative  organiza- 
tion of  cities,  if  that  result  makes  a  bill  unconstitutional,  then  I  do  not 
hesitate,  without  a  single  qualification,  again  to  say  that  Mr.  Ellis'  bill 
is  unconstitutional,  and  that  the  governor  has  transmitted  to  you,  on  that 
statement  of  the  law,  on  that  view  of  the  law,  the  governor  has  trans- 
mitted to  you  a  bill  which  is  unconstitutional;  but  on  this  point  I  am 
satisfied  that  neither  bill  is  unconstitutional. 

Mr.  Price :  I  don't  believe  that  Mr.  Cole  understands  the  conten- 
tion as  I  do  and  I  want  to  ask  you  a  question  to  see  whether  I  am  right 
or  not :  Is  it  your  contention  that  the  ])owers ;  do  you  contend  that  the 
powers ;  do  you  say  that  the  powers  of  cities  or  of  all  cities  must  be 
conferred  by  uniform  laws,  and  all  to  the  same  extent? 

Mr.  McMahon :  Yes,  sir.  I  take  it  that  under  the  nding  of  our 
Supreme  Court  absolutely  the  same  powers  must  be  conferred  upon  the 
cities,  each  and  all. 

Mr.  Price:     And  you  create  a  police  court  by  a  uniform  law? 

Mr.  McMahon:     Yes. 

Mr.  Price:  You  confer  the  executive  power  on  the  mayor  by  uni- 
form law  ? 

Mr.   McMahon:     Yes. 

]^Ir.  Price:  Your  contention,  then,  that  the  distribution  or  the  seg- 
regation, if  you  please  to  call  it  so.  of  the  executive  powers  of  a  muni- 
cipal corporation,  if  the  municipalities  wish  to  segregate  or  separate  it, 
can  be  done  bv  the  council  or  bv  vour  constitutional  convention? 
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Mr.  McMahon :  What  I  mean  to  say,  Mr.  Price,  is  that  all  powers 
conferred  upon  municipalities  must  be  conferred  by  general  laws  of 
uniform  operation.  Now,  we  propose  to  confer  upon  each  city  exactly 
the  same  local  legislation,  and,  in  the  exercise  of  the  delegated  power  of 
local  legislation,  they  can  do  things  which  you  can't  do. 

Mr.  Price:  In  other  words,  you  must  lodge  your  power  in  the 
council  or  in  your  constitutional  convention? 

Mr.  McMahon :  You  can  lodge  it  in  a  convention  and  give  part  of 
it  to  a  constitutional  convention  and  the  balance  to  council. 

Mr.  Price :  If  I  understand  it,  to  put  it  in  another  term,  you  claim 
—  or  you  may  not,  but  some  claim  that  advocate  this  home  rule  to  this 
extent  —  that  the  only  thing  that  they  propose  or  say  is  that  the  muni- 
cipality can  devise  its  own  means  of  administering  the  executive  side  of 
its  government  after  you  have  created  the  mayor? 

Mr.  McMahon:  If  you  mean  by  that  question,  that  it  delegates  the 
power  of  local  legislation  for  creating  the  administrative  offices  and  de- 
partments and  bureaus  that  are  necessary  to  administer  its  affairs,  I 
answer  the  question  yes;  if  that  is  what  you  mean,  they  can  do  that 
by  the  exercise  of  the  delegated  power  of  local  legislation. 

Mr.  Price:  Yes,  but  you  do  not,  or  do  you,  claim  that  the  mu- 
nicipality can  pass  an  ordinance  regulating  affairs  without  the  power 
being  expressly  given  them  in  the  statutes? 

Mr.  McMahon:  As  I  said  a  while  ago,  they  can't  do  anything 
except  exercise  delegated  power.  I  tried  to  answer  that  question  a 
while  ago. 

Mr.  Guerin :  Preliminary  to  another,  I  want  to  ask  you  whether 
you  have  read  the  so-called  Governor's  code? 

Mr.  McMahon:  I  have  read  the  larger  part  of  it;  I  have  not 
examined  it  all  carefully,  but  I  have  read  the  larger  part  of  it. 

Mr.  Guerin :  I  will  ask  you  if  you  know  the  principle  followed  in 
the  draft  of  hat  code? 

Mr.  McMahon:  Well,  that  is  a  pretty  hard  question.  I  suppose 
you  mean  by  principle — 

Mr.  Guerin :  I  will  ask  you  whether  there  is  any  part  of  that  code, 
which  in  your  opinion  as  a  lawyer,  you  consider  as  unconstitutional,  if 
enacted  into  law? 

Mr.  McMahon:  There  is  no  part  of  that  measure,  in  so  far  as  I 
have  examined  it — I  don't  consider  that  reading  a  bill  is  examining  it. 
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I  think  that  to  be  able  to  express  an  opinion  in  regard  to  those  provisions, 
a  man  must  put  a  great  deal  more  time  on  it  to  get  it  out  than  Mr.  Ellis 
did  to  put  it  in ;  it  takes  longer  to  get  it  out ;  and  if  you  want  to  know 
what  he  has  accomplished  you  must  take  more  time  to  find  out  than 
it  took  him  to  do  it.  Now,  I  say  from  the  little  examination  I  have 
made  of  that  measure  I  do  not  believe  there  is  anything  in  it  which  the 
supreme  court  would  hold  to  be  unconstitutional. 

Mr.  Guerin:  As  you  understand  that  bill,  it  is  a  bill  which  pro- 
vides the  organization  proper  of  cities  and  leaves  the  fulfilling  of  the 
organization  to  the  people? 

Mr.  McMahon :  It  provides  for  the  organization  of  cities  and  it 
leaves  the  power  of  completing  and  developing  the  administrative  organ- 
ization in  the  hands  of  the  board  of  public  service. 

]\[r.  Guerin :     And  the  people,  the  elective  officers ? 

Mr.  McMahon :     Well,  yes — 

Mr.  Willis :  I  have  endeavored  to  formulate  some  kind  of  view  of 
the  conditions  which  obtained  prior  to  185 1  and  just  what  would  exist 
if  this  bill  became  a  law,  would  this  be  an  accurate  statement  of  the  facts 
in  the  case:  That  prior  to  185 1  we  had  our  municipalities  organized 
under  various  special  acts  but  that  after  this  bill  became  a  law  we  would 
have  our  municipalities  organized  under  the  general  law  that  would,  say, 
lead  to  different  results  in  different  localities?  In  other  words,  would 
the  only  effect  be  that  prior  to  185 1  the  legislation  was  by  the  General 
Assembly,  and  here  it  would  be  by  a  local  government ;  is  that  the  only 
difference? 

Mr.  McMahon:  The  difference  would  be  better  put  in  this  way, 
I  should  say.  It  is  pretty  hard  to  make  an  off-hand  statement  in  regard 
to  a  general  subject  of  that  kind.  Before  the  adoption  of  the  consti- 
tution of  1 85 1,  each  municipality  was  governed  by  a  separate  law,  and 
the  laws  governing  each  municipality  were  in  turn  supplemented  by  local 
ordinance.  The  constitution  of  1851  prohibited  the  governing  of  munici- 
palities by  separate  laws.  General  laws  of  uniform  operation  had  to  be 
passed  or  that  was  what  the  constitution  said  that  they  should  pass — 
general  laws — so  that  all  the  municipalities  would  be  governed  under 
the  general  laws. 

Now  the  intention  of  the  framers  of  the  constitution  must,  to  a  large 
measure,  be  inferred  from  what  they  said.  The  framers  of  the  consti- 
tution said  that  the  General  Assembly  shall  provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  laws.     But  it  put  a  further 


Evening  Session,  August  2J,  ipo2.  10& 

limitation  on  that  subject ;  that  general  laws  shall  have  a  uniform  opera- 
tion throughout  the  state.  Now,  as  I  said  in  my  paper,  absolute  uni- 
fonnity  is  impossible  and  the  limit  of  reasonable  uniformity  is  soon 
reached,  and,  as  a  matter  of  fact,  there  is  an  absolute  limit  beyond  which 
uniformity  cannot  go  and  some  method  has  to  be  provided  for  supple- 
menting those  general  laws.  There  was  in  existence  at  that  time  a 
recognized  authority;  it  had  always  been  recognized  as  the  method  of 
supplementing  the  law.  The  constitution  permitted  and  contemplated 
that  the  General  Assembly  should  make  use  of  that  power,  the  delegated 
power  of  local  legislation,  and  it  put  no  restrictions  upon  that  delegated 
power  of  local  legislation  which  required  that  the  municipal  ordinances 
of  Cincinnati  should  be  in  the  exact  terms  of  those  of  Columbus  and 
Cleveland.  It  left  them  free  to  make  such  municipal  regulations,  through 
the  exercise  of  the  delegated  power  of  local  legislation,  as  the  needs  of 
the  municipality  should  call  for,  or  as  their  ideas  of  public  policy  should 
call  for,  so  long  as  they  did  not  conflict  with  any  general  law. 

Now  there  is  one  gentleman  who  seemed  to  have  an  idea — at  least, 
the  way  he  framed  questions  he  seemed  to  have  such  an  idea — that  this 
bill  is  going  to  permit  every  municipality  in  the  state  to  run  things  gen- 
erally as  it  sees  fit.  The  bill  will  not  permit  such  a  thing  unless  you 
neglect  your  duties,  in  regard  to  the  question  of  general  laws.  Take 
the  question  of  assessments,  the  General  Assembly  can  make  general 
rules  in  regard  to  assessments  as  to  limitations  and  methods  of  assess- 
ment, and  the  municipality,  through  the  exercise  of  the  power  of  local 
legislation,  may  constitutionally  create  an  organization  which  shall  work 
under  all  the  'limitations  the  General  Assembly  puts  upon  that  power. 
The  General  Assembly  is  not  restricted  at  all,  and  the  bill  does  not  con- 
template that  the  General  Assembly  shall  turn  all  these  powers  over 
absolutely  to  the  municipality.  Anythuig  which  can  be  done  by  a  gen- 
eral law  of  uniform  operation  may  be  passed  by  the  General  Assembly 
and  the  law  will  affect  every  city  or  every  village,  as  the  case  may  be. 

Mr.  Denman,  of  Lucas:  If  I  remember  rightly,  Mr.  McMahon,^ 
does  not  the  bill  provide  that  the  municipal  constitutional  convention 
shall  limit  the  power  of  taxation  and  assessment?  • 

Mr.  McMahon:    Yes. 

Mr.  Denman:  Is  not  that  in  direct  conflict  with  the  section  which 
provides  that  the  General  Assembly  shall  provide — 

Mr.  McMahon :  I  take  it  not,  Mr.  Denman.  I  take  it  that  the 
constitution  says  that  in  delegating  the  power  of  taxation  to  municipali- 
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ties  tlie  General  Assembly  shall  restrict  that  power,  but  the  CJeneral 
Assembly  in  delegating  that  power  does  not  say  to  the  municipality, 
'*You  must  exercise  this  power  up  to  a  certain  limit,"  it  says  you  may 
exercise  the  power  not  beyond  that  limit.  Now  the  provision  in  this 
bill  in  regard  to  that  question  is  that  in  the  municipal  constitution,  the 
General  Assembly  having  delegated  the  power  of  levying  taxes  up  to 
lo  per  cent. — I  don't  know  what  the  provision  is — up  to  lO  per  cent. — 
that  power  is  made  large  enough  for  the  largest  city  in  the  state,  but 
it  may  be  too  large  for  the  smallest  city  of  the  state.  Now  the  idea  of 
the  municipal  constitution  on  that  question  is  that  he  people  of  he  city 
should  say  to  their  council  how  much  of  that  power  which  has  been 
delegated  to  them  by  the  general  assembly  shall  be  exercised  by  council. 
It  is  simply  putting  a  4imitation  within  the  limitation  which  the  act  itself 
provides.  The  act  says  they  shall  place  a  limit  which  shall  not  exceed 
so  and  so. 

Mr.  Dcnman :  What  is  tlie  object  of  that  provision,  then,  if  it  is  not 
to  keep  that  to  a  certain  limit  specifically? 

Mr.  McMahon:  The  object  is  to  keep  the  council  to  a  certain 
and  speciific  limit ;  if  the  people  of  a  city  of  six  thousand  want  the  coun- 
cil to  exercise  power  only  up  to  a  certain  point,  even  although  the 
general  assembly  has  conferred  that  power  upon  the  council,  the  people 
can  say  so. 

Mr.  Denman:  That  is,  do  you  mean  to  say,  Mr.  McMahon,  that 
we  shall  have  complied  with  the  constitution,  if  we  require  the  munici- 
pal council  to  make  the  limitation,  or  make  it  ourselves? 

Mr.  McMahon:  No,  it  is  a  pretty  close  question,  Mr.  Denman; 
you  will  remember  that  Judge  Ranney  said  that  the  failure  to  place  a 
limitation  or  restriction  upon  the  powers  specified  would  not  be  a  ground 
for  judicial  correction;  you  know  what  that  language  means. 

Mr.  Denman:     Do  you  think  it  is  only  directory? 

Mr.  McMahon:  I  am  not  going  to  say  that;  I  should  say  it  was 
a  restriction.  Judge  Ranney  thought  it  would  not  lay  a  basis  for  judicial 
action.  • 

,  Mr.  Willis:  T  am  not  a  lawyer  but  I  wish  Mr.  McMahon  would 
exi)lain  a  matter  here  so  that  a  layman  could  understand  it.  I  under- 
stood you  to  agree  that  under  the  operation  of  this  law  municipal  gov- 
ernments would  be  created  which  would  vary  considerably  and  not  be 
bv  any  manner  of  means  the  same? 
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Mr.  McMahon:  The  administrative  organization  would  vary,  yes 
sir,  without  question,  and  that  is  the  special  purpose  of  the  bill. 

Mr.  Willis:  Then  the  next  question  I  want  to  ask,  could  a  law, 
under  which  diverse  governments  were  organized  properly  be  said  to 
operate  uniformly?  I  wish  you  would  answer  that  so  that  a  layman 
could  understand  it.     I  want  to  know  what  you  are  talking  about? 

Mr.  McMahon :  Well,  I  can  say  this,  and  it  is  the  simplest  way  I 
can  put  it,  Mr.  Willis:  The  constitution  says  that  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state.  The  con- 
stitution does  not  say  that  acts  of  local  legislation  shall  have  a  uniform 
operation  throughout  the  state,  because  they  are  local  acts  and  refer  only 
to  the  particular  locality  which  enacts  them.  The  supreme  court  of  the 
state  of  Ohio  has  said  that  it  is  not  necessary  that  the  local  regula- 
tions shall  be  the  same  in  different  cities,  and  you  realize,  I  think,  as  a 
layman,  that  the  municipal  ordinances  of  Cincinnati  and  Cleveland  and 
Columbus  vary  in  their  form  and  vary  in  their  effect.  There  is  no  re- 
quirement in  the  constitution,  nor  is  there  any  requirement  of  consti- 
tutional law,  that  demands  that  the  acts  of  local  legislation  shall  be  the 
same.  In  the  different  municipalities  they  may  vary  as  much  as  the 
municipal  interests  demand  or  as  the  sense  of  public  policy  in  the  local  leg- 
islative body  may  think  requisite. 

Now  that  is  true  in  regard  to  every  element  of  the  power  of  local 
legislation,  whether  it  be  a  municipal  ordinance  of  a  criminal  nature  or 
whether  it  to  be  a  municipal  ordinance,  or  regulation  of  any  kind,  which 
creates  offices,  administrative  offices.  Those  offices  may  be  created  by 
municipal  regulation;  the  municipal  regulations  creating  them  and  pre- 
scribing their  duties  may  vary  in  different  cities  according  to  their  mu- 
nicipal necessities. 

Mr.  Guerin :  There  is  another  question  I  would  like  to  ask  you :  Is 
there  anything  in  this  bill  which  limits  the  amount  of  taxation  by  any 
municipality  or  gives  to  any  municipality  the  right  to  borrow  money? 

Mr.  McMahon :  Yes,  I  should  say  so.  I  don't  know  whether  it  is 
in  the  express  language  but  it  gives  them  the  authority  to  create  in- 
debtedness. 

Mr.  Guerin :     Is  there  any  limit  to  the  amount  of  taxation  in  the  bill  ? 

Mr.  McMahon:     Yes,  it  says  it  shall  not  exceed  a  certain  amount. 

Mr.  Guerin:     What  is  the  limit,  do  you  know? 

A  Voice:     The  same  as  in  the  governor's  bill. 
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Mr.  Guerin:     Is  there  a  limit  to  that? 

Mr.  McMahon :  Yes,  there  is  a  direct  limit  on  the  power  to  create 
iiidebtedness. 

]\Ir.  Guerin:     Do  you  know  what  the  limit  is? 

Air.  McMahon:     You  will  have  to  a^k  the  judge. 

Judge  Stewart :     Ten  mills  in  cities  and  five  mills  in  villages. 

Mr.  Denman:  I  believe  it  does  not  provide  for  their  creating  or 
contracting  debts? 

Mr.  McMahon:     It  grants  the  power  to  create  indebtedness;  yes,  sir. 

Mr.  Denman:  That  is  a  different  proposition  from  the  limits  of 
taxation  ? 

Mr.  McMahon:  It  limits  the  power  of  taxation  and  limits  the 
power  to  create  indebtedness. 

Mr.  Denman:  Another  question:  This  code  uses  the  word  "for" 
in  the  constitution  in  its  literal  or  strict  meaning,  and  it  may  provide 
any  way? 

Mr.  McMahon:  Provide  for  the  organization  simply;  that  is  the 
constitution  as  it  reads. 

Mr.  Denman:  Then  wouldn't  you  take  it  just  as  it  reads  as  to 
limiting  their  power  of  taxation  and  assessment? 

Mr.  McMahon:  Mr.  Denman,  when  I  made  that  remark  awhile 
ago  I  simply  spoke  about  what  the  supreme  court  said;  the  supreme 
court  of  Ohio  has  said,  speaking  through  Judge  Ranney,  that  if  you 
should  fail  to  perform  that  duty  it  would  not  lay  a  ground  for  judicial 
correction.  I  think  that  is  stretching  the  power  of  the  general  assembly 
a  good  piece,  but  that  is  what  Judge  Ranney  said. 

Mr.  Guerin:     I  move  that  we  do  now  adjourn. 

Motion  seconded  and  carried,  and  chairman  Comings  declared  the 
committee  adjourned. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


August  28th,  1902 — 2  p.  m. 
Pursuant  to  adjournment  the  committee  met  in  regular  session  at  2 
o'clock.    On  roll  call  the  following  members  rseponded  to  their  names : 
Guerin,  Denman, 

Comings,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag, 

Silberberg,  Huffman  and 

Worthington,  Sharp. 

Mr.  Guerin:  Mr.  Chairman,  in  order  that  the  proceedings  of  the 
meeting  may  be  correctly  recorded,  after  the  printer  has  made  his  proof 
it  is  necessary  for  some  one  to  go  over  that  proof  and  it  seems  to  me  it 
should  be  the  duty  of  the  sub-committee.  I  therefore  move  you  that 
the  chair  appoint  a  committee  of  three  whose  duty  it  shall  be  to  read 
the  proof  and  correct  it  as  soon  as  it  is  obtained  from  the  printer  and 
also  to  see  that  the  copy  of  the  stenographers  is  promptly  furnished  the 
printer. 

The  motion  was  seconded. 

Mr.  Cole:  Isn't  that  logically  a  part  of  the  duty  of  the  committee 
that  is  looking  after  the  printing? 

Mr.  Willis :  I  rise  to  a  point  of  order.  The  motion  has  already  been 
carried  and  the  gentleman  is  entirely  out  of  order. 

Mr.  Cole:     Mr.  Chairman,  has  that  motion  been  carried? 

The  Chair :     The  Chair  tfiinks  not. 

Mr.  Cole:  I  move  to  amend  by  substituting  th'e  committee  that  is 
looking  after  the  printing  of  the  reports  of  these  meetings. 

The  amendment  was  seconded. 

The  Chair:  It  is  moved  and  seconded  that  the  original  motion  be 
amended  by  substituting  the  sub-committee  on  rules  and  order  of  business. 

(109) 
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Mr.  Guerin :  I  want  to  say  that  the  sub-committee  is  not  seeking  ta 
shirk  any  duty  that  is  imposed  upon  it,  but  we  have  just  about  as  much 
as  we  can  do  to  arrange  this  progranmie  and  look  after  the  speakers  and  see 
that  they  get  here  and  make  other  arrangements,  and  I  don't  think  it  right 
to  have  this  additional  duty  imposed  upon  us.  I  don't  believe  we  will  have 
time  to  do  it.  I  want  to  see  it  well  done  and  I  think  it  will  take  a  great  deal 
more  time  than  the  members  of  this  committee  will  have  to  give  to  it  if 
they  perform  their  other  duties. 

Mr.  Stage:  So  far  as  I  am  concerned  as  a  member  of  the  sub-com- 
miltec  I  shall  l)e  very  glad  to  do  that  work  if  it  is  the  wish  of  the  committee 
that  we  shall  do  it.  I  think,  perhaps,  we  are  better  able  to  do  it  than  any- 
body else. 

The  Chair  then  put  the  amendment  and  declared  it  lost. 

The  Chair:     The  question  is  on  the  original  motion. 

Mr.  Cole :  I  will  support  the  original  motion  on  one  condition,  that 
the  Chair  follow  the  rule  that  the  maker  of  the  motion  be  the  Chairman 
of  the  committee. 

The  motion  was  then  put  by  the  Chair  and  was  declared  carried,  and 
the  Chair  announced  that  he  would  appoint  the  committee  later. 

The  Chair:  Has  the  Committee  on  Programme  anything  to  report 
for  the  afternoon,  or  shall  the  Chair  make  the  announcement? 

Mr.  Guerin :  The  Committee  on  Praogramme  desire  to  recommend 
that  no  questions  be  asked  of  the  speakers  while  they  are  making  their  ad- 
dresses. Keep  a  memorandum  of  what  you  want  to  ask  them  and  put  the 
questions  to  each  speaker  after  he  has  concluded  his  address.  Interrup- 
tions disturb  the  eflfect  of  the  addresses  and  to  avoid  this  we  make  the  re- 
quest of  the  committee. 

The  Chair :  The  committee  have  heard  the  request.  I  think  it  is  well 
that  questions  should  not  be  interjected  into  the  addresses  of  those  who 
speak,  but  the  questions  should  come  afterwards.  The  committee  have 
prepared  for  this  afternoon  three  subjects  and  have  assigned  one  hour  to 
each  subject.  The  first  address  will  be  by  Mr.  Garfield,  who  will  speak 
to  us  on  the  Advantages  of  the  Federal  Slan  in  Municipal  government. 
The  second  one  will  be  by  Judge  Pugh,  of  Columbus,  on  municipal  gov- 
ernment in  general,  and  the  third  by  Mr.  Hoggsett,  of  Cleveland,  on  Legis- 
lative Power  which  can  be  lawfully  delegated  to  Municipal  corporations- 
under  the  Constitution  of  the  State  of  Ohio. 

Mr.  Garfield:     Mr.  Chairman  and  Gentlemen  of  the  Committee: 
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I  first  wish  to  express  my  appreciation  of  the  opportunity  given  me 
at  this  short  notice  of  appearing  before  your  committee  to  speak  on  this 
subject.  I  wish  I  might  have  had  a  longer  time  in  order  to  prepare  myself 
more  thouroughly  on  some  of  the  features  of  the  pending  bill,  but  I  cannot 
plead  ignorance  of  it,  because  I  have  had  it  in  mind  very  thoroughly  for  a 
number  of  years  past  and  I  am  very  glad  to  have  this  opportunity  at  this 
early  day  in  the  discussion  before  this  committee  of  presenting  to  you  what 
my  ideas  are  on  the  subject  of  municipal  government.  It  is  not  necessary 
for  me  to  go  into  detail  here  or  into  much  of  a  review  before  this  commit- 
tee on  what  has  happened  in  the  last  few  years.  I  simply  want  to  bring 
briefly  to  your  attention  a  few  points  which  will  touch  directly  upon  the 
subject  on  which  I  shall  speak. 

As  you  know,  various  forms  of  municipal  government  have  been 
tried  in  our  state.  The  legislature  from  year  to  year  has  been  by  special 
act  giving  to  certain  cities  different  forms  of  government  and  they  have 
been  trying  the  experiment  of  seeing  which  government  will  give  to  the 
people  of  a  locality  the  largest  measure  of  prosperity  in  their  municipal 
affairs,  and  one  of  these  plans  which  has  been  adopted  by  a  number  of 
municipalities,  which  has  always  been  in  vogue  for  the  smaller  cities  and 
has  always  been  in  vogue  for  the  villages  is  what  is  known  as  the  Federal 
plan.  Now,  that  word  has  been  much  misused,  and  the  Federal  plan  has 
been  extended  and  changed  so  that  in  some  cities  it  has  lost  all  semblance 
to  the  original  Federal  plan  and  resulted  in  a  form  of  government  which  is. 
neither  Federal  nor  board ;  but  the  true  Federal  plan  as  first  introduced 
in  this  state  and  as  understood  by  those  who  are  conversant  with  muni- 
cipal government  is  based  upon  the  same  theory  upon  which  the  National 
government  was  formed,  namely,  the  strict  separation  of  the  legislative, 
executive  and  judicial  branches,  that  is,  separation  not  merely  in  form 
but  absolutely  in  the  duties  that  are  to  be  performed  by  the  different  de- 
partments, keeping  them  entirely  separate,  recognizing  that  each  has  its 
own  proper  functions  and  should  not  be  interfefred  with  nor  hampered, 
embarrassed  or  curtailed  by  the  acts  of  a  co-ordinate  department.  And 
therefore  I  wish  to  call  your  attention  to  what  occurred  in  the  formation 
of  our  government  and  of  the  state  governments.  The  people  of  America 
went  through  then  exactly  what  the  people  of  Ohio  are  going  through 
today  when  we  organized  our  original  state  governments.  There  was  a 
controversy  between  the  democratic  members  of  New  England  where 
the  democratic  spirit  of  the  township  threw  everything  into  the  board 
plan,  and  the  southern  members,  where  the  county  was  the  unit  and  where 
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I  think  that  to  be  able  to  express  an  opinion  in  regard  to  those  provisions, 
a  man  must  put  a  great  deal  more  time  on  it  to  get  it  out  than  Mr.  Ellis 
did  to  put  it  in ;  it  takes  longer  to  get  it  out ;  and  if  you  want  to  know 
what  he  has  accomplished  you  must  take  more  time  to  find  out  than 
it  took  him  to  do  it.  Now,  I  say  from  the  little  examination  I  have 
made  of  that  measure  I  do  not  believe  there  is  anything  in  it  which  the 
supreme  court  would  hold  to  be  unconstitutional. 

Mr.  Guerin:  As  you  understand  that  bill,  it  is  a  bill  which  pro- 
vides the  organization  proper  of  cities  and  leaves  the  fulfilling  of  the 
organization  to  the  people? 

Mr.  McMahon:  It  provides  for  the  organization  of  cities  and  it 
leaves  the  power  of  completing  and  developing  the  administrative  organ- 
ization in  the  hands  of  the  board  of  public  service. 

Mr.  Guerin :     And  the  people,  the  elective  officers  ? 

Mr.  McMahon:     Well,  yes — 

Mr.  Willis :  I  have  endeavored  to  formulate  some  kind  of  view  of 
the  conditions  which  obtained  prior  to  1851  and  just  what  would  exist 
if  this  bill  became  a  law,  would  this  be  an  accurate  statement  of  the  facts 
in  the  case:  That  prior  to  185 1  we  had  our  municipalities  organized 
under  various  special  acts  but  that  after  this  bill  became  a  law  we  would 
have  our  municipalities  organized  under  the  general  law  that  would,  say, 
lead  to  different  results  in  different  localities?  In  other  words,  would 
the  only  effect  be  that  prior  to  185 1  the  legislation  was  by  the  General 
Assembly,  and  here  it  would  be  by  a  local  government ;  is  that  the  only 
difference  ? 

Mr.  McMahon:  The  difference  would  be  better  put  in  this  way, 
I  should  say.  It  is  pretty  hard  to  make  an  off-hand  statement  in  regard 
to  a  general  subject  of  that  kind.  Before  the  adoption  of  the  consti- 
tution of  1 85 1,  each  municipality  was  governed  by  a  separate  law,  and 
the  laws  governing  each  municipality  were  in  turn  supplemented  by  local 
ordinance.  The  constitution  of  185 1  prohibited  the  governing  of  munici- 
palities by  separate  laws.  General  laws  of  uniform  operation  had  to  be 
passed  or  that  was  what  the  constitution  said  that  they  should  pass — 
general  laws — so  that  all  the  municipalities  would  be  governed  under 
the  general  laws. 

Now  the  intention  of  the  framers  of  the  constitution  must,  to  a  large 
measure,  be  inferred  from  what  they  said.  The  framers  of  the  consti- 
tution said  that  the  General  Assembly  shall  provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  laws.     But  it  put  a  further 
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limitation  on  that  subject;  that  general  laws  shall  have  a  uniform  opera- 
tion throughout  the  state.  Now,  as  I  said  in  my  paper,  absolute  uni- 
formity is  impossible  and  the  limit  of  reasonable  uniformity  is  soon 
reached,  and,  as  a  matter  of  fact,  there  is  an  absolute  limit  beyond  which 
uniformity  cannot  go  and  some  method  has  to  be  provided  for  supple- 
menting those  general  laws.  There  was  in  existence  at  that  time  a 
recognized  authority;  it  had  always  been  recognized  as  the  method  of 
supplementing  the  law.  The  constitution  permitted  and  contemplated 
that  the  General  Assembly  should  make  use  of  that  power,  the  delegated 
power  of  local  legislation,  and  it  put  no  restrictions  upon  that  delegated 
power  of  local  legislation  which  required  that  the  municipal  ordinances 
of  Cincinnati  should  be  in  the  exact  terms  of  those  of  Columbus  and 
Cleveland.  It  left  them  free  to  make  such  municipal  regulations,  through 
the  exercise  of  the  delegated  power  of  local  legislation,  as  the  needs  of 
the  municipality  should  call  for,  or  as  their  ideas  of  public  policy  should 
call  for.  so  lung  as  they  did  not  conflict  with  any  general  law. 

Xow  there  is  one  gentleman  who  seemed  to  have  an  idea — at  least, 
the  way  he  framed  questions  he  seemed  to  have  such  an  idea — that  this 
bill  is  going  to  permit  every  municipality  in  the  state  to  run  things  gen- 
erally as  it  sees  fit.  The  bill  will  not  permit  such  a  thing  unless  you 
neglect  your  duties,  in  regard  to  the  question  of  general  laws.  Take 
the  question  of  assessments,  the  General  Assembly  can  make  general 
rules  in  regard  to  assessments  as  to  limitations  and  methods  of  assess- 
ment, and  the  municipality,  through  the  exercise  of  the  power  of  local 
legislation,  may  constitutionally  create  an  organization  which  shall  work 
under  all  the  limitations  the  General  Assembly  puts  upon  that  power. 
The  General  Assembly  is  not  restricted  at  all,  and  the  bill  does  not  con- 
template that  the  General  Assembly  shall  turn  all  these  powers  over 
absolutely  to  the  municipality.  Anything  which  can  be  done  by  a  gen- 
eral law  of  uniform  operation  may  be  passed  by  the  General  Assembly 
and  the  law  will  affect  every  city  or  every  village,  as  the  case  may  be. 

Mr.  Denman,  of  Lucas:  If  I  remember  rightly,  Mr.  McMahon, 
does  not  the  bill  provide  that  the  municipal  constitutional  convention 
shall  limit  the  power  of  taxation  and  assessment? 

Mr.  McMahon :     Yes. 

Mr.  Denman:  Is  not  that  in  direct  conflict  with  the  section  which 
provides  that  the  General  Assembly  shall  provide — 

Mr.  McMahon:  I  take  it  not,  Mr.  Denman.  I  take  it  that  the 
constitution  says  that  in  delegating  the  power  of  taxation  to  municipali- 
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ties  the  General  Assembly  shall  restrict  that  power,  but  the  General 
Assembly  in  delegating  that  power  does  not  say  to  the  municipality, 
"You  must  exercise  this  power  up  to  a  certain  limit,"  it  says  you  may 
exercise  the  power  not  beyond  that  limit.  Now  the  provision  in  this 
bill  in  regard  to  that  question  is  that  in  the  municipal  constitution,  the 
General  Assembly  having  delegated  the  power  of  levying  taxes  up  to 
lo  per  cent. — I  don't  know  what  the  provision  is — up  to  lo  per  cent. — 
that  power  is  made  large  enough  for  the  largest  city  in  the  state,  but 
it  may  be  too  large  for  the  smallest  city  of  the  state.  Now  the  idea  of 
the  municipal  constitution  on  that  question  is  that  he  people  of  he  city 
should  say  to  their  council  how  much  of  that  power  which  has  been 
delegated  to  them  by  the  general  assembly  shall  be  exercised  by  council. 
It  is  simply  putting  a  4imitation  within  the  limitation  which  the  act  itself 
provides.  The  act  says  they  shall  place  a  limit  which  shall  not  exceed 
so  and  so. 

Mr.  Denman :  What  is  the  object  of  that  provision,  then,  if  it  is  not 
to  keep  that  to  a  certain  limit  specifically? 

Mr.  McMahon:  The  object  is  to  keep  the  council  to  a  certain 
and  speciific  limit ;  if  the  people  of  a  city  of  six  thousand  want  the  coun- 
cil to  exercise  power  only  up  to  a  certain  point,  even  although  the 
general  assembly  has  conferred  that  power  upon  the  council,  the  people 
can  say  so. 

Mr.  Denman:  That  is,  do  you  mean  to  say,  Mr.  McMahon,  that 
we  shall  have  complied  with  the  constitution,  if  we  require  the  munici- 
pal council  to  make  the  limitation,  or  make  it  ourselves? 

Mr.  McMahon:  No,  it  is  a  pretty  close  question,  Mr.  Denman; 
you  will  remember  that  Judge  Ranney  said  that  the  failure  to  place  a 
limitation  or  restriction  upon  the  powers  specified  would  not  be  a  ground 
for  judicial  correction;  you  know  what  that  language  means. 

Mr.  Denman:     Do  you  think  it  is  only  directory? 

Mr.  McMahon:  I  am  not  going  to  say  that;  I  should  say  it  was 
a  restriction.  Judge  Ranney  thought  it  would  not  lay  a  basis  for  judicial 
action.  • 

,  Mr.  Willis:  I  am  not  a  lawyer  but  I  wish  Mr.  McMahon  would 
explain  a  matter  here  so  that  a  layman  could  understand  it.  I  under- 
stood you  to  agree  that  under  the  operation  of  this  law  municipal  gov- 
ernments would  be  created  which  would  vary  considerably  and  not  be 
by  any  manner  of  means  the  same? 
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Mr.  McMahon:  The  administrative  organization  would  vary,  yes 
sir,  without  question,  and  that  is  the  special  purpose  of  the  bill. 

Mr.  Willis:  Then  the  next  question  I  want  to  ask,  could  a  law, 
under  which  diverse  governm^ents  were  organized  properly  be  said  to 
operate  uniformly?  I  wish  you  would  answer  that  so  that  a  layman 
could  understand  it.     I  want  to  know  what  you  are  talking  about? 

Mr.  McMahon:  Well,  I  can  say  this,  and  it  is  the  simplest  way  I 
can  put  it,  Mr.  Willis:  The  constitution  says  that  laws  of  a  general 
nature  shall  have  a  uniform  operation  throughout  the  state.  The  con- 
stitution does  not  say  that  acts  of  local  legislation  shall  have  a  uniform 
operation  throughout  the  state,  because  they  are  local  acts  and  refer  only 
to  the  particular  locality  which  enacts  them.  The  supreme  court  of  the 
state  of  Ohio  has  said  that  it  is  not  necessary  that  the  local  regula- 
tions shall  be  the  same  in  different  cities,  and  you  realize,  I  think,  as  a 
layman,  that  the  municipal  ordinances  of  Cincinnati  and  Cleveland  and 
Columbus  vary  in  their  form  and  vary  in  their  effect.  There  is  no  re- 
quirement in  the  constitution,  nor  is  there  any  requirement  of  consti- 
tutional law,  that  demands  that  the  acts  of  local  legislation  shall  be  the 
same.  In  the  different  municipalities  they  may  vary  as  much  as  the 
municipal  interests  demand  or  as  the  sense  of  public  policy  in  the  local  leg- 
islative body  may  think  requisite. 

Now  that  is  true  in  regard  to  every  element  of  the  power  of  local 
legislation,  whether  it  be  a  municipal  ordinance  of  a  criminal  nature  or 
whether  it  to  be  a  municipal  ordinance,  or  regulation  of  any  kind,  which 
creates  offices,  administrative  offices.  Those  offices  may  be  created  by 
municipal  regulation;  the  municipal  regulations  creating  them  and  pre- 
scribing their  duties  may  vary  in  different  cities  according  to  their  mu- 
nicipal necessities. 

Mr.  Guerin :  There  is  another  question  I  would  like  to  ask  you :  Is 
there  anything  in  this  bill  which  limits  the  amount  of  taxation  by  any 
municipality  or  gives  to  any  municipality  the  right  to  borrow  money? 

Mr.  McMahon:  Yes,  I  should  say  so.  I  don't  know  whether  it  is 
in  the  express  language  but  it  gives  them  the  authority  to  create  in- 
debtedness. 

Mr.  Guerin :     Is  there  any  limit  to  the  amount  of  taxation  in  the  bill  ? 

Mr.  McMahon:     Yes,  it  says  it  shall  not  exceed  a  certain  amount. 

Mr.  Guerin:     What  is  the  limit,  do  you  know? 

A  Voice:     The  same  as  in  the  governor's  bill. 
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Mr.  Guerin:     Is  there  a  limit  to  that? 

Mr.  McMahon :  Yes,  there  is  a  direct  limit  on  the  power  to  create 
ir.debtedness. 

Mr.  Guerin:     Do  you  know  what  the  limit  is? 

Mr.  McMahon:     You  will  have  to  a^k  the  judge. 

Judge  Stewart:     Ten  mills  in  cities  and  five  mills  in  villages. 

Mr.  Denman:  I  believe  it  does  not  provide  for  their  creating  or 
contracting  debts? 

Mr.  McMahon:     It  grants  the  power  to  create  indebtedness;  yes,  sir. 

Mr.  Denman:  That  is  a  different  proposition  from  the  limits  of 
taxation  ? 

Mr.  McMahon:  It  limits  the  power  of  taxation  and  limits  the 
power  to  create  indebtedness. 

Mr.  Denman:  Another  question:  This  code  uses  the  word  "for" 
in  the  constitution  in  its  literal  or  strict  meaning,  and  it  may  provide 
any  way? 

Mr.  McMahon:  Provide  for  the  organization  simply;  that  is  the 
constitution  as  it  reads. 

Mr.  Denman:  Then  wouldn't  you  take  it  just  as  it  reads  as  to 
limiting  their  power  of  taxation  and  assessment? 

Mr.  McMahon:  Mr.  Denman,  when  I  made  that  remark  awhile 
ago  I  simply  spoke  about  what  the  supreme  court  said;  the  supreme 
court  of  Ohio  has  said,  speaking  through  Judge  Ranney,  that  if  you 
should  fail  to  perform  that  duty  it  would  not  lay  a  ground  for  judicial 
correction.  I  think  that  is  stretching  the  power  of  the  general  assembly 
a  good  piece,  but  that  is  what  Judge  Ranney  said. 

Mr.  Guerin:     I  move  that  we  do  now  adjourn. 

Motion  seconded  and  carried,  and  chairman  Comings  declared  the 
committee  adjourned. 
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Pursuant  to  adjournment  the  committee  met  in  regular  session  at  2 
o'clock.    On  roll  call  the  following  members  rseponded  to  their  names : 
Guerin,  Denman, 

Comings,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag, 

Silberberg,  Huffman  and 

Worthington,  Sharp. 

Mr.  Guerin:  Mr.  Chairman,  in  order  that  the  proceedings  of  the 
meeting  may  be  correctly  recorded,  after  the  printer  has  made  his  proof 
it  is  necessary  for  some  one  to  go  over  that  proof  and  it  seems  to  me  it 
should  be  the  duty  of  the  sub-committee.  I  therefore  move  you  that 
the  chair  appoint  a  committee  of  three  whose  duty  it  shall  be  to  read 
the  proof  and  correct  it  as  soon  as  it  is  obtained  from  the  printer  and 
also  to  see  that  the  copy  of  the  stenographers  is  promptly  furnished  the 
printer. 

The  motion  was  seconded. 

Mr.  Cole:  Isn't  that  logically  a  part  of  the  duty  of  the  committee 
that  is  looking  after  the  printing? 

Mr.  Willis :  I  rise  to  a  point  of  order.  The  motion  has  already  been 
carried  and  the  gentleman  is  entirely  out  of  order. 

Mr.  Cole:     Mr.  Chairman,  has  that  motion  been  carried? 

The  Chair:     The  Chair  tfiinks  not. 

Mr.  Cole:  I  move  to  amend  by  substituting  th'e  committee  that  is 
looking  after  the  printing  of  the  reports  of  these  meetings. 

The  amendment  was  seconded. 

The  Chair:  It  is  moved  and  seconded  that  the  original  motion  be 
amended  by  substituting  the  sub-committee  on  rules  and  order  of  business. 

(109) 
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Mr.  Giierin :  I  want  to  say  that  tlie  sub-committee  is  not  seeking  to- 
shirk  any  duty  that  is  im|X)sed  upon  it,  but  we  have  just  about  as  much 
as  we  can  do  to  arrange  this  programme  and  look  after  the  speakers  and  see 
that  they  get  here  and  make  other  arrangements,  and  I  don't  think  it  right 
to  have  this  additional  duty  imposed  upon  us.  I  don't  believe  we  will  have 
time  to  do  it.  I  want  to  see  it  well  done  and  I  think  it  will  take  a  great  deal 
more  time  than  the  members  of  this  committee  will  have  to  give  to  it  if 
they  perform  their  other  duties. 

Mr.  Stage:  So  far  as  1  am  concerned  as  a  member  of  the  sub-com- 
miiicc  1  shall  1h*  very  glad  to  ilo  that  work  if  it  is  the  wish  of  the  committee 
that  wo  shall  do  it.  1  think,  perhaps,  we  are  better  able  to  do  it  than  any- 
body else. 

The  Chair  then  put  the  amendment  and  declared  it  lost. 

The  Chair:     The  question  is  on  the  original  motion. 

Mr.  Ci^lo:  I  will  support  the  original  motion  on  one  condition,  that 
the  Oiair  follow  the  rule  that  the  maker  of  the  motion  be  the  Chairman 
of  the  committee. 

The  motion  was  then  put  by  the  Chair  and  was  declared  carried,  and 
the  ^.Muiir  aiinounceil  that  he  would  appoint  the  committee  later. 

riie  Chair:  Has  the  Committee  on  Programme  anj-thing  to  report 
for  the  afternoon,  or  shall  the  Chair  make  the  announcement  ? 

Mr.  iluerin:  The  Committee  on  Praogramme  desire  to  recommend 
that  no  questions  K*  askeii  of  the  speakers  while  they  are  making  their  ad- 
dresses. Keep  a  memorandum  of  what  you  want  to  ask  them  and  put  the 
questions  to  each  sjxwker  after  lie  has  oonchidevl  his  address.  Interrup- 
tions disturb  the  effect  of  the  addresses  and  to  avoid  this  we  make  the  re- 
qi:cs:  of  ;ho  vvmmittee, 

rite  Chair :  The  o^Miuuittee  have  heard  the  request.  I  think  it  is  well 
iV.M  q::cs::or4S  should  not  Iv  interjoctevi  into  the  addresses  of  those  wha 
s'jXMk,  bui  the  questions  should  ovMr.e  aftonvards.  The  committee  have 
prc'.wrcv'i  t.^r  this  aftcn^vn  ihr^v  subjects  and  have  assigned  one  hour  to 
CAoh  s::Vec:.  Vb.o  r.rst  ,u'.v:ross  wiV.  K»  by  Mr.  Garfield,  who  will  speak 
to  us  on  ;ho  .\dvar.taj:vs  of  the  Fcvloral  C^^n  in  Municipal  government. 
The  Svwr.vi  v^r.o  wiV,  V  by  Ji:v'.5:o  :\i4:!^  of  Columbus,  on  municipal  gov- 
cr.*:v.cr,:  tv.  i:v!'.or,;\  ar.d  :hc  :h:r^:  by  Mr,  Hog^TH^tt,  of  Cleveland,  on  Legis- 
'.Ative  Power  which  can  be  lawfvf.'iy  vic'.c^atev;  :o  Municipal  corporations 
uv.oor  ::tc  CvV'.svIv.-.tis^n  of  rV.e  St,;!c  o:  0!::o. 

Mr.  v^.irV.v-:     Mr.  CV..i:r.tun  Ar..:  G<r.:!c:v.en  of  ihe  Committee: 
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I  first  wish  to  express  my  appreciation  of  the  opportunity  given  me 
at  this  short  notice  of  appearing  before  your  committee  to  speak  on  this 
subject.  I  wish  I  might  have  had  a  longer  time  in  order  to  prepare  myself 
more  thouroughly  on  some  of  the  features  of  the  pending  bill,  but  I  cannot 
plead  ignorance  of  it,  because  I  have  had  it  in  mind  very  thoroughly  for  a 
number  of  years  past  and  I  am  very  glad  to  have  this  opportunity  at  this 
early  day  in  the  discussion  before  this  committee  of  presenting  to  you  what 
my  ideas  are  on  the  subject  of  municipal  government.  It  is  not  necessary 
for  me  to  go  into  detail  here  or  into  much  of  a  review  before  this  commit- 
tee on  what  has  happened  in  the  last  few  years.  I  simply  want  to  bring 
briefly  to  your  attention  a  few  points  which  will  touch  directly  upon  the 
subject  on  which  I  shall  speak. 

As  you  know,  various  forms  of  municipal  government  have  been 
tried  in  our  state.  The  legislature  from  year  to  year  has  been  by  special 
act  giving  to  certain  cities  different  forms  of  government  and  they  have 
been  trying  the  experiment  of  seeing  which  government  will  give  to  the 
people  of  a  locality  the  largest  measure  of  prosperity  in  their  municipal 
affairs,  and  one  of  these  plans  which  has  been  adopted  by  a  number  of 
municipalities,  which  has  always  been  in  vogue  for  the  smaller  cities  and 
has  always  been  in  vogue  for  the  villages  is  what  is  known  as  the  Federal 
plan.  Now,  that  word  has  been  much  misused,  and  the  Federal  plan  has 
been  extended  and  changed  so  that  in  some  cities  it  has  lost  all  semblance 
to  the  original  Federal  plan  and  resulted  in  a  form  of  government  which  is 
neither  Federal  nor  board ;  but  the  true  Federal  plan  as  first  introduced 
in  this  state  and  as  understood  by  those  who  are  conversant  with  muni- 
cipal government  is  based  upon  the  same  theory  upon  which  the  National 
government  was  formed,  namely,  the  strict  separation  of  the  legislative, 
executive  and  judicial  branches,  that  is,  separation  not  merely  in  form 
but  absolutely  in  the  duties  that  are  to  be  performed  by  the  different  de- 
partments, keeping  them  entirely  separate,  recognizing  that  each  has  its 
own  proper  functions  and  should  not  be  interfefred  with  nor  hampered, 
embarrassed  or  curtailed  by  the  acts  of  a  co-ordinate  department.  And 
therefore  I  wish  to  call  your  attention  to  what  occurred  in  the  formation 
of  our  government  and  of  the  state  governments.  The  people  of  America 
went  through  then  exactly  what  the  people  of  Ohio  are  going  through 
today  when  we  organized  our  original  state  governments.  There  was  a 
controversy  between  the  democratic  members  of  New  England  where 
the  democratic  spirit  of  the  township  threw  everything  into  the  board 
plan,  and  the  southern  members,  where  the  county  was  the  unit  and  where 
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g^reat  state  ought  to  have  in  shaping  the  affairs  of  our  state,  and  this  leg- 
islature in  its  wisdom  and  very  properly  has  submitted  to  the  people  of 
this  State  a  Consti*  itional  amendment  to  increase  the  power  of  the  execu-^ 
tive  and  ^nve  him  the  power  that  he  ought  to  have  to  execute  the  laws 
an<l  to  take  part  in  the  administration  of  the  state  government  in  this 
State  of  Ohio. 

We  arc  coming  to  the  same  proposiion  in  the  municipal  government 
oi  this  state,  and  the  miniicipal  government  is, no  different  from  the  state 
government,  except  that  it  is  a  smaller  body.  Indeed,  the  city  governments 
today  are  assuming  a  proportion,  as  we  all  know,  that  is  far  greater  in  the 
anion  lit  of  business  done  and  the  people  affected  and  the  property  over 
which  ihey  have  control  than  our  state  government.  In  one  or  two  of  the 
great  cities  the  expenditures  year  by  year  are  greater  than  the  expenditures 
of  tlie  state  of  Ohio.  The  money  taken  from  the  pockets  of  the  people 
to  pay  the  expenses  of  Cleveland  is  greater  in  amount  than  that  paid  to  run 
the  State  of  Ohio.  And  so  it  is  that  they  require  in  those  cities  the  same 
strong,  forcible  government  that  we  have  illustrated,  and  I  say  the  j^eople 
now  have  come  to  the  point  of  determining  what  form  of  government  is 
best  adapted  to  our  municipalities.  They  are  now  to  start  out  afresh  and 
now  it  is  ncu  a  (jiiestion  of  compromise,  it  is  not  for  passing  a  law  because 
some  one  wants  it  that  we  are  here  now.  You  are  passing  a  law  because 
you  have  got  to  have  it  in  order  to  carry  on  the  operations  of  the  munici- 
palities of  this  state,  and  therefore  you  want  to  make  that  law  the  best 
[)ossil)le  and  not  compromise  simply  because  some  one  wants  one  form 
of  goveninieiit  or  another  form  of  government.  The  members  of  this 
leirislature  must  determine  what  they  think  is  the  best  form,  not  what 
one  set  of  men  might  want  or  another  set  of  men  might  want. 

I  have  heard  it  said  very  often  in  this  discussion  in  the  last  few 
days,  "Oh,  let  us  pass  the  bill  that  is  presented,  pass  anything  that  we  can 
and  got  some  form  of  constitutional  government,  give  the  people  of  the 
different  localities  a  constitutional  government,  no  matter  whether  it  is 
good  or  bad,  and  if  they  elect  good  officers,  then  they  will  have  an  honest 
and  efficient  government."  Is  that  the  way  we  are  running  things  in 
this  country  today?  A  man  may  be  the  best  farmer  in  his  community, 
but  he  does  not  want  to  take  a  stick  and  hitch  an  ox  to  it  and  plow  with 
that.  He  wants  the  best  plow  that  he  can  get  in  the  market.  He  is  not 
going  to  thresh  out  his  wheat  with  a  flail  because  he  is  a  good  farmer 
and  can  do  it :  he  is  going  to  have  a  threshing  machine.  Now,  that  is 
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what  we  want  with  municipal  government.  We  don't  want  to  have 
any  form  of  government  that  is  presented  and  get  it  through  just  because 
it  is  constitutional.  We  want  the  members  of  this  legislature  assembled 
to  give  us  the  best  form  of  government  that  can  be  given  and  give  the 
people  of  these  municipalities  an  opportunity  of  working  out  with  the 
best  possible  tools  the  municipal  questions  that  are  coming  before  them. 

Now,  as  I  say,  the  point  of  discussion  is  the  executive.  Shall  you  have 
a  divided  executive  or  shall  you  have  a  single-headed  executive  with 
strong,  ample  powers  for  administering  the  law?  What  does  a  sub- 
divided government  mean?  It  means  that  there  is  no  responsibility  any- 
where. You  can  not  put  your  finger  on  the  man  who  is  at  fault  when 
maladministration  occurs.  If  you  have  three  boards  with  four  or  five 
members  on  each  board  and  something  goes  wrong,  who  is  at  fault? 
The  people's  money  is  squandered,  their  property  is  lost,  their  lives  are 
imperiled,  but  nobody  is  at  fault.  It  is  like  a  picture  of  the  old  Tweed 
rule.  You  all  remember  Xast's  picture  of  every  fellow  pointing  to  his 
next  neighbor  "He  is  the  man  who  did  it,"  and  the  public  coiild  not  find 
anyone  who  was  responsible  for  the  maladministration  when  that  system 
was  abused,  when  the  power  was  granted  to  many  instead  of  being  cen- 
tralized in  one. 

Now,  that  is  the  basic  reason  for  having  a  single-headed  executive, 
that  we  can  hold  that  executive  responsible  for  the  executive  administra- 
tion of  the  governniont.  Supposing  the  governor  of  the  State  of  Ohio 
did  not  have  authority  to  appoint  and  dismiss  the  boards  of  the  great 
State  institutions.  Supposing  some  outside  authority  appointed  these 
boards  and  then  said  to  the  governor:  **You  are  responsible  for  the 
administration  of  these  institutions."  The  governor  says:  "I  did  not 
appoint  these  men.  neither  has  the  legislature  appointed  them  or  the 
people  elected  them,  and  yet  under  the  Constitution  I  am  responsible. 
I  have  nothing  to  do  with  them,  ])ecause  these  men  were  appointed  b} 
some  outside  authority  or  elected  by  some  other  body." 

That  is  the  same  proposition  that  you  come  against  when  you  ha\ 
boards  of  administration  and  boards  of  public  service  appointed  eith 
by  the  governor  or  elected  by  the  people  or  appointed  by  the  mayor  wi 
no  power  of  removing  them  in   case  of  mal-administration.      By  tl 
very    act    of    separating   the    executive    by    that    very    act    of    divid 
that    responsibility    you    make    the    mayor    of    a    city    a    mere 
ecutive    clerk.      True,     he    is    given     in     the    bill     as     proposed 
veto  power,  as  he  should  be,  but  when  it  comes  to  the  administr; 
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of  those  executive  departments  his  hands  are  tied.  True  he  appoints 
his  board  of  pubHc  safety,  but  once  they  are  appointed  they  are  Hke 
the  iron  man  that  was  made  in  the  story,  the  maker  of  the  machine  was 
crushed  in  the  machine  himself  because  he  could  not  stop  the  machinery 
he  had  put  in  motion.  And  so  it  would  be  with  the  mayor  who  appoints 
a  board  which  could  not  be  removed  except  after  preferring  charges 
and  s^oino^  before  council  and  having  two-thirds  of  the  council  agree 
with  him.  Whoever  heard  of  men  being  dismissed  from  office  by  any 
such  methods  as  that? 

Then  the  next  fundamental  principle  of  any  form  of  government 
nowadays  is  the  merit  system.  Now,  you  have  heard  civil  service  sneered 
at  and  it  has  been  called  snivel  service  and  all  sorts  of  things,  and  any 
man  w  ho  believed  in  w^hat  was  called  civil  service  was  considered  a  crank, 
but  the  (lays  of  tliat  sort  of  reasoning  have  long  passed.  The  merit 
system  is  as  much  a  part  of  the  American  form  of  government  as  the 
legislative  or  the  executive*  branch.  The  merit  system  as  administered 
in  \ali(Mial  affairs  is  recognized  as  the  salvation  of  honest  administra- 
tion, and  I  want  to  tell  you  my  personal  experience  with  one  of  ihe  great- 
est spoilsmen  in  Congress,  a  representative  from  one  of  the  border  states. 
He  came  to  my  office  and  said:  'Wfr.  Garfield,  do  you  read  my  speeches 
on  the  floor  of  the  House  in  opposition  to  the  merit  system?  Don't  be- 
lieve a  word  of  them.  They  are  given  and  delivered  there  for  publica- 
tion. When  my  constituents  \vant  office  I  have  to  show  them  that  I 
have  been  trying  to  get  them  office,  but  I  want  to  say  to  you  that  I  would 
not  under  any  consideration  vote  against  the  retention  of  the  merit  sys- 
tem." He  said  ^'Congressmen  could  not  live  and  the  government  could 
not  be  honestly  administered  if  we  went  back  to  the  partisan  system  of 
filling  the  offices  in  the  executive  departments  of  this  country."  That 
is  the  way  you  find  it  with  most  men  in  Congress.  When  they  get  down 
to  the  real  point  of  determining  whether  the  merit  system  is  wise,  they 
will  tell  you  yes,  it  is  wise,  it  is  the  proper  way  to  administer  the  non- 
political  branches  of  any  government. 

T!ie  same  thing  is  true  in  municipal  affairs.  It  is  recognized  in 
Xew  York  and  is  made  a  part  of  their  Constitution.  In  the  city  of  New 
York,  which  is  considered  the  hot  bed  r^f  municipal  corruption,  the  peo- 
ple there  by  an  overwhelming  vote  made  the  merit  system  a  fundamental 
part  of  their  municipal  charter,  and  when  men  tell  me  that  the  people 
are  not  educated  to  the  merit  system,  I  know  that  those  men  are  either 
ignorant  of  the  conditions  or  they  want  to  perpetuate  the  spoils  system 
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for  the  purpose  of  keeping  their  own  political  party  in  control  of  the 
municipal  offices  rather  than  putting  in  men  who  are  efficient  and  honest 
simply  for  the  purpose  of  carrying  on  municipal  affairs  in  an  honest 
and  efficient  way.  The  merit  system  is  no  longer  an  experiment;  it  is 
recognized  as  a  necessary  part  of  any  properly  organized  government. 

Now,  what  I  mean  by  the  merit  system  is  not  what  has  been  laughed 
at,  it  is  not  the  asking  of  questions  that  are  entirely  irrelevant  to  the 
character  of  the  duties  that  must  be  performed  by  the  perse n,  but  the 
merit  system  is  simply  this :  It  provides  that  the  executive  shall  appoint 
from  eligible  lists  of  men  and  women  who  have  taken-  open  and  com- 
petitive examinations  on  subjects  which  have  to  do  with  the  office  which 
they  seek  to  fill.  ai)d  the  executive  selects  those  w^ho  are  at  the  top  of 
the  list  for  appointment.  Now,  what  is  the  character  of  the  examina- 
tion that  should  be  imposed?  Take,  for  instance,  in  Chicago,  what  is 
the  examination  they  have  there?  They  want  a  plumber  in  the  water 
works  department.  The  examination  that  they  take  is  of  this  character: 
The  plumbers  present  themselves  to  the  board  and  a  man  is  called  for- 
ward. The  examiner  says  to  him :  *'There  is  a  break  in  a  six-inch 
pipe  out  there  on  a  certain  street  and  it  connects  with  a  twelve-inch  pipe 
at  a  certain  number  of  feet  away.  Here  is  a  kit  of  tools.  What  tools 
would  you  take  to  go  out  and  repair  that  leak?"  Now,  is  there  anything 
nonsensical  about  that  examination?  Is  there  anything  ridiculous  in 
getting  hold  of  men  in  the  city  employ  who  will  know  how  to  do  the 
things  that  the  law  requires  them  to  do?  That  kind  of  examination  is 
the  kind  that  is  being  adopted  everywhere  that  proper  merit  systems 
are  in  vogue.  What  was  the  result  in  Chicago?  In  that  city  after  the 
first  year's  administration  of  the  merit  system  the  city  payrolls  were 
reduced  by  one  million  of  dollars,  a  saving  of  that  much  to  the  people 
of  Chicago  by  the  enforcement  of  a  proper  merit  system.  They  do  not 
have  stuffed  payrolls  of  men  who  are  doing  nothing  but  drawing  their 
salary  and  working  for  the  political  boss  of  their  ward.  They  have  an 
efficient,  honest  set  of  public  officials.  I  grant  you  that  we  are  not  going 
to  revolutionize  any  city  government  in  a  moment,  but  if  you  start  in 
right  and  give  the  people  the  opportunity  of  having  the  right  kind  of 
men  apf)ointed  to  these  offices,  then  you  give  the  people  of  that  com- 
munity an  opportunity  of  having  a  much  better  form  of  government 
than  they  could  otherwise  have. 

What  is  the  excuse  for  not  having  the  merit  system?  Ask  any  of 
these  gentlemen   who  now  say  that   we   don't  want  to  put  the   merit 
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system  in  the  code  why  don't  they  want  to  put  it  in  ?  One  will  tell  you : 
**\Ve  don't  want  it  in  because  we  don't  want  to  have  to  turn  out  any 
of  tile  officers  who  are  in  there  now.  They  are  good  fellows  and  they 
have  been  appointed  and  we  don't  want  to  turn  them  out."  And  they 
will  say,  perhaps,  "The  Republicans  are  in  office  in  a  Democratic  city," 
or  they  will,  say  vice  versa,  "and  we  don't  want  them  turned  out  and 
the  other  fellows  put  in  so  that  we  can  not  get  in  again."  In  dther 
words,  they  are  all  seeking  the  party,  factional  side  of  it  rather  than 
the  business,  civic  side  of  it.  They  are  trying  to  fill  the  offices  with 
their  political  friends  rather  than  fill  them  with  men  and  women  who  are 
efficient  and  honest  and  will  look  to  honesty's  side  rather  than  to  the 
interests. of  the  party  or  the  faction.  That  is  the  real  reason  for  the 
opposition  of  the  ordinary  politician,  and  I  wish  to  use  the  word  in  a 
proper  sense,  to  the  merit  system.  But,  gentlemen,  should  that  obtain 
when  you  are  considering  a  question  so  broad  in  its  effects  as  this  ? 

You  are  legislating  here  not  for  to-morrow,  not  for  one  yeaf,  but 
YOU  are  legislating  for  many  years  to  come.  The  Supreme  Court  has 
opened  the  way  for  the  legislature  to  adopt  a  system  of  government  that 
is  constitutional  and  is  better  than  anything  we  have  had  before.  You 
<lon't  want  to  make  the  mistake  of  putting  upon  the  people  of  this  state 
^  government  that  will  be  worse  than  existing  conditions,  although  con- 
-stitutional,  and  if  it  be  constitutional,  as  T  have  no  doubt  it  will  be,  if 
it  is  bad  so  much  the  more  difficult  will  it  be  to  get  rid  of  it  in  years 
10  cnnie.  Don't  pass  a  measure  simply  because  you  can  get  the  votes 
for  it,  but  get  the  measure  in  the  best  condition  possible  before  you  get 
the  votes  for  it.  Don't  let  factional  differences  and  partisanship  affect 
the  determination  of  this  question  at  this  time.  I  beg  of  my  Republican 
brethren  not  to  be  frightened  by  Tom  Johnson  of  Cleveland.  That  is 
not  the  question  that  is  at  issue  here.  Mr.  Johnson  is  but  an  incident 
in  political  life.  And  I  beg  of  my  Democratic  friends  not  to  be  afraid 
of  Mr.  Cox  in  Cincinnati.  Mr.  Cox  is  but  an  incident  in  our  political 
life.  What  those  men  are  to-day  means  nothing  in  comparison  to  what 
the  work  you  are  to  do  here  means  to  the  people  of  this  state.  Don't 
throw  aside  the  federal  plan  because  you  dislike  Tom  Johnson  and  his 
ideas.  Don't  vote  for  the  board  plan  because  you  believe  that  George 
Cox  can  control  the  Republican  voters  of  Cincinnati.  That  is  the  weak, 
the  timid,  the  cowardly  way  of  taking  up  such  a  question  as  is  before 
vou  now. 
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With  these  general  ideas  which  I  beheve  to  be  fundamental  I  want 
lo  call  your  attention  to  some  of  the  particular  and  special  points  that 
appear  upon  the  bill  that  is  now  before  this  body  known  as  the  admin- 
istration bill,  if  I  may  so  term  it.  I  am  referrin;^  now  to  the  bill  that 
was  ntroduced  by  Mr.  Comings,  and  I  wish  to  call  your  attention  to  a 
few  of  the  sections  that  have  to  do  with  the  questions  \vhich  I  have 
endeavored  to  present  to  you  to-day,  and  in  doing  that  I  would  compare 
for  a  moment  the  bill  that  was  introduced  by  Mr.  Comings  at  the  latter 
part  of  the  regular  session,  namely,  house  bill  No.  1065.  These  two 
bills  represent  the  two  opposite  forms  of  municipal  government,  one  the 
board  plan,  the  other  the  federal  plan.  I  am  not  aware  that  this  bill 
has  been  introduced  into  either  body,  or  one  like  it,  this  1065,  but  I  can 
discuss  these  bills  side  by  side  because  they  do  represent  these  two  diff- 
erent ideas. 

House  bill  1065  was  the  boiling  down  of  the  longer  Pugh-Kibler 
bill,  but  entirely  and  radically  different  from  that  bill  in  that  it  presented 
sim])ly  a  skeleton  form  of  government,  leaving  everything  out  that  was 
nev/,  eliminating  all  questions  that  were  open  to  dispute  and  leaving  the 
bare  skeleton  of  the  federal  form  of  government  and  applying  those 
sections  directly  to  the  existing  sections  of  the  statutes.  The  bill  as 
introduced  now  is  the  broad  plan  of  government  and  is  a  separate  bill, 
altocfcther  separate  and  distinct  from  the  general  sections  of  the  statute 
and  must  be  made  to  apply  to  those  sections  of  the  statute  by  interpre- 
tation of  the  Supreme  Court  or  by  further  annotation  or  codification 
on  the  part  of  future  legislators.  It  stands  by  itself  and  simply  refers 
to  certain  sections  of  the  statute,  but  is  not  a  part  of  the  statutes  and 
can  not  be  made  a  part  of  the  statutes  except  by  re-codification  in  years 
to  come.  Now,  primarily  T  think  that  that  method  is  not  logical.  I 
think  that  the  whole  method  of  the  preparation  of  this  bill  will  present 
(lifficnitics  of  construction  and  interpretation  that  would  be  entirely 
avoicicd  by  the  Comings  bill  known  as  House  bill  No.  1065.  We  have 
had  for  the  last  50  years  interpretations  of  the  various  sections  of  the 
statute  l)y  the  Supreme  Court.  These  interpretations  all  apply  to  well- 
known  sectional  numbcrings.  These  sections  have  become  as  familiar 
to  lawyers  as  the  A,  B,  C,  of  law.  The  decisions  affect  property  rights. 
The  rights  of  the  cities  to  conduct  their  own  affairs  have  all  grown  up* 
under  those  special  sections.  Now,  by  the  proposed  bill  those  are  all 
wiped  out  of  existence  and  there  is  an  entirely  new  code  outside  of  the 
sectional  numbering  of  the  statutes.     To  my  mind  it  is  imnecessary,  it 
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is  illoi^ical  and  it  will  produce  a  great  deal  of  difficulty  in  interpretation 
and  confusion  in  indexing  and  cross-indexing  and  understanding  of 
municipal  conditions  if  this  bill  should  become  a  law.  This  bill  can  very 
well  be  put  into  the  existing  sections  of  the  statut,  as  the  Comings  bill 
well  be  put  into  the  existing  sections  of  the  statute,  as  the  Comings  bill 
ing  a  codification. 

In  the  first  place,  section  7  of  this  code,  the  general  powers  of  munici- 
palities, is  supposed  to  be  a  re-codification  of  section  1692  of  the  Re- 
vised Statutes.  What  is  the  need  of  wiping  out  section  1692,  which  gives 
all  the  general  powers  that  are  contained  in  section  7  here,  and  substi- 
tuting a  new  section  with  different  wording  and  different  divisions,  all 
of  which  will  again  have  to  be  construed  by  the  Supreme  Court?  The 
Supreme  Court  has  construed  and  re-construed  almost  every  word  of 
section  1692  which  confers  the  powers  upon  municipalities.  Why 
wipe  that  out  of  existence  and  start  in  anew  ?  It  brings  confusion  rather 
than  helpfulness  in  the  construction  of  municipal  statutes. 

The  same  criticism  is  applicable  to  Section  9,  the  special  powers. 
All  of  that  is  provided  for  in  section  2232  of  the  Revised  Statutes.     The 
appropriation  of  property  is  provided  for  there  and  as  I  have  compared 
these  through  to-day  I  can  see  no  reason  for  repealing  a  large  number 
of  sections  having  to  do  with  the  appropriation  of  property  and  re-enact- 
ing these  sections  with  different  numberings  and  with  wording  somewhat 
changed.     I  notice  in  section  ?o,  and  I  desire  to  call  the  committee's  at- 
tention to  this,  because  I  don't  know  the  reason  for  it,  the  existing  sec- 
tion 2251  of  the  Revised  Statutes  reads:    "Any  person  interested  in  the 
appropriation  of  private  land  for  a  street,  alley,  or  public  highway,  may, 
before  or  after  the  passage"  etc.     That  has  all  been  stricken  out  in  section 
7,  which  reads  that  any  person  may  give  bond  and  the  council  will  open 
the  street.     Now,  what  is  the  reason  for  such  change  as  that?    That 
is  not  part  of  the  system  of  government,  that  is  not  a  skeleton  on  which 
to  form  government.     I  confess  I  do  not  know  what  the  reason  for  such 
a  change  as  that  is.     It  might  allow  anybody  or  any  corporation  that 
wanted  to  go  through  a  street,  through  property  over  which  it  had  no 
control  and  in  which  it  had  no  interest  by  putting  up  a  bond  to  get  the 
street  opened  through  although  everybody  in  the  neighborhood  might 
object  to  it.     It  seems  to  me  in  matters  of  that  kind  where  it  is  a  question 
of  power  and  not  a  question  of  the  form  of  government  that  those  mat- 
ters should  be  left  in  the  statutes  as   they  are  without  making  these 
changes  when  we  are  simply  trying  to  form  a  government  and  not  trying 
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to  re-form  all  the  laws  that  have  to  do  with  the  powers  of  government. 
That  was  the  theory  upon  which  House  Bill  No.  1065  was  drawn.  Sim- 
ply get  your  skeleton  and  leave  alone  the  question  of  powers  to  be  here- 
after acted  upon  by  the  legislature. 

Then  section  29,  30,  and  31  have  to  do  with  the  granting  of  fran- 
chises. What  is  the  need  of  taking  that  question  up  at  this  time  ?  The 
laws  are  ample  for  the  granting  of  all  franchises,  for  the  granting  of 
extensions,  for  the  re-granting  or  renewal  of  franchises.  Why  bring 
that  in  at  this  time?  The  committee  very  wisely  determined  with  the 
Pugh-Kibler  bill  that  it  was  not  the  right  thing  to  bring  those  questions 
into  a  codification  of  the  structural  form  of  government.  It  seems  to 
me  that  this  all  better  be  left  out  as  extraneous  and  confine  ourselves  to  the 
work  of  building  the  government,  giving  it  a  proper  form,  the  best 
form  obtainable,  and  then  later  if  there  is  any  need  of  changing  the  exist- 
ing statutes  relative  to  these  powers  of  government,  then  consider  those 
in  a  separate  measure.  And  I  see  by  the  papers  that  there  is  liable  to  be 
more  discussion  over  this  question  of  franchises,  more  effort  brought  to 
change  those  conditions  that  are  in  there  than  there  will  be  to  frame  the 
municipal  government;  and  I  trust,  and  I  know,  in  fact,  that  this  body 
will  not  be  led  astray  and  lose  sight  of  the  fundamental  thing  here  in  order 
to  get  a  change  in  the  franchise  powers  granted  to  corporations.  That 
is  not  what  you  are  here  for.  You  arc  here  to  frame  a  municipal  govern- 
ment, not  to  deal  with  the  general  proposition  of  the  street  railway  ques- 
tion. 

Then  I  wish  to  call  your  attention  to  division  4,  on  page  18,  the 
matter  of  taxation.  The  old  original  section  2683  of  the  Revised  Stat- 
utes is  repealed  and  these  sections  37  down  to  and  including  section  47, 
I  believe  take  the  place  of  much  that  is  in  the  statutes  on  the  subject  of 
finance  and  taxation.  Xow,  again  I  ask  the  question  and  I  wish  you 
would  consider  it.  What  is  the  need  of  changing  that  well-known  sec- 
tion 2682  and  the  subsequent  sections  thereto?  All  the  powers  granted 
by  former  legislatures  of  a  general  character  to  municipal  corporations 
relative  to  finance  and  taxation  have  been  thrashed  over  a  hundred  times 
in  our  Supreme  C(nirt.  \\>  know  exactly  what  they  mean,  we  know  what 
every  word  means  and  its  relative  weight  and  bearing  as  to  the  other 
words.  Why  wipe  all  that  out  of  existence  and  start  in  afresh?  By 
doing  it  you  simply  mean  there  is  more  litigation  before  the  Supreme 
Court  on  the  question  of  finance  and  taxation.  You  have  to  start  in 
a.q:ain.     Many  (^f  the  ])h rases  are  in  again  but  they  are  in  diflFerent  order, 
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new  punctuation,  new  words  are  added,  more  words  taken  out,  and  that 
means  litigation  on  nearly  all  of  these  points. 

On  page  22,  at  th  bottom  of  the  page,  there  is  this  wording:  "The 
limitations  and  restrictions  imposed  upon  all  municipal  corporations  in 
the  state  by  sections  2699  and  2702,  Revised  Statutes,  shall  be  and  re- 
main in  full  force  and  effect/'  If  you  refer  to  these  sections  of  the  Re- 
vised Statutes  and  that  wording  and  this  bill  will  not  interfere,  put  the 
Burns  law  back  in  the  statutes  where  it  should  be.  Now,  all  these  points 
must  be  specially  considered  by  the  legislature  when  they  come  to  enact 
a  new  bill  which  wipes  out  all  these  sections.  You  don't  know  where  you 
will  stand  when  you  get  through  with  them.  Isn't  it  wiser  to  take  the 
sections  as  they  are,  repeal  those  that  you  know  are  not  needed  and  re- 
enact  with  the  same  sectional  numbering  those  that  are  still  existing, 
simply  adding  to  them  that  which  is  necessary  to  meet  the  condtiions  that 
have  obtained  in  the  various  cities  under  the  recent  decisions  of  the 
Supreme  Court?     Isn't  that  the  logical  way  to  act  on  this  thing? 

Now,  as 'to  the  form  of  city  government,  the  legislative  form.  That 
is  a  question  of  individual  choice  whether  you  have  five  men,  or  ten, 
twenty  or  thirty  men.  That  is  a  matter  that  is  not  open  to  discussion, 
everyone  can  choose  as  they  please  about  that,  but  so  far  as  that  is  con- 
cerned this  bill  is  wise.  It  separates  entirely  the  legislative  from  the 
-executive  branch,  but  would  it  not  be  better  to  insert  that  legislative 
provision  and  those  clauses  in  the  statutes  where  they  belong  under  the 
appropriate  heads  and  the  appropriate  sectional  numbering,  rather  than 
in  a  separate  bill  and  then  repeal  those  sections,  leaving  a  blank  space  in 
the  statutes,  and  with  the  decisions  of  the  Supreme  Court  applying  to 
nothing,  because  the  new  sections  are  not  in  the  same  wording,  and  intro- 
duce new  and  extraneous  matters  in  them? 

That  brings  me,  then,  to  the  executive  feature  of  this  bill,  and  that, 
to  my  mind,  is  the  most  objectionable  of  all  the  features  in  the  bill,  and 
that  is  the  department  of  public  service.  This  bill  provides  for  the 
eleciion  of  a  board  of  public  service,  all  its  members  to  be  elected 
at  the  same  time  with  the  mayor,  and  this  board  of  public  service  is  to 
be  the  chief  administrative  authority  of  the  city  and  shall  manage  and 
supervise  all  public  works.  It  takes  the  place  of  the  mayor  in  every- 
thing except  the  veto  or  the  signing  of  ordinances,  practically.  The 
whole  conduct  of  the  city  is  left  in  the  hands  of  three  men.  Now,  how 
will  that  conflict  with  the  powers  of  the  council?  Under  section  28  of 
this  bill,  the  council  shall  have  the  care,  supervision  and  control  of  public 
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highways,  streets,  avenues,  alleys,  sidewalks,  public  grounds,  bridges  and 
viaducts  within  the  corporation.  There  it  grants  to  the  council  the 
supervision  of  all  these  different  things.  Under  section  93  the  board  of 
public  service  shall  supervise  the  improvement  and  repair  of  streets,  av- 
enues, alleys,  lands,  lanes,  squares,  wharves,  docks,  landings,  market- 
houses,  bridges,  viaducts,  sidewalks,  sewers,  drains,  ditches,  culverts,  ship- 
channels,  streams  and  water  courses,  quoting  the  ame  thing  that  we  have 
before.  Here  they  are  trying  to  mix  up  and  give  to  the  administrative 
power  something  to  do  with  the  legislative  power,  they  are  turning  over 
to  the  board  of  administration,  three  men,  the  absolute  control  and  super- 
vision of  all  the  great  public  works. 

I  remember  when  we  were  discussing  the  original  code  bill  there 
was  a  great  cry  of  horror  from  some  of  the  same  gentlemen  who  are 
advocating  this  measure  over  the  idea  that  a  small  council  of  seven 
should  have  charge  of  the  affairs  of  a  city,  yet  these  same  gentlemen 
have  put  into  the  hands  of  three  men  the  absolute  power  and  control 
over  all  these  various  public  works.  And  what  has  the  council  got  to 
do  with  it?  Very  little  indeed.  True  they  have  to  endorse  certain  con- 
tracts over  $500,  they  have  got  to  make  certain  appropriations,  but  the 
board  of  public  service  employs  everyl)ody  in  the  public  works,  the  board 
of  health  is  w-iped  out,  as  you  made  it  at  the  general  session,  and  put 
under  their  control.  They  appoint  all  the  oflficials  and  while  nominally 
the  mayor  is  at  the  head  of  the  executive  department  of  the  city,  the 
board  of  public  service  does  everything  that  the  mayor  ought  to  do 
and  they  do  it  in  a  way  different  to  what  the  mayor  would  do.  The 
mayor  would  be  bound  by  the  actions  of  the  council.  The  board  of 
public  service  seems  to  operate  under  this  bill  as  something  entirely 
separate  and  independent,  even  doing  some  of  the  legislative  acts  that 
the  council  itself  should  do.  Now,  what  is  to  be  gained  by  that  kind  of 
a  division  of  authority?  If  you  elect  the  mayor  and  give  him  power 
through  his  hoard  to  take  care  of  these  things,  all  he  has  to  do  is  to 
carry  out  the  orders  of  the  council,  and  that  is  what  he  should  do,  and 
'"0  is  responsible  for  all  of  these  things.  He  is  responsible  for  the  con- 
lucl  of  the  park  system,  he  is  responsible  for  the  conduct  of  the  water- 
works and  the  reformatory  institutions  under  the  orders  of  the  council. 
\\\  this  provision  of  the  bill  here  all  the  authority  that  was  in  the  council 
over  reformatory  institutions,  over  ihe  workhouse,  over  the  board  of 
health,  is  taken  out  of  the  hands  of  the  council  and  put  into  the  hands 
of  th;-  three  members  of  the  board  of  public  service.     Now,  why  is  this? 
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What  is/to  be  gained  by  it?  It  seems  to  me  it  is  an  utterly  pernicious 
idea  to  sub-divide  the  executive  authority  and  make  it  possible  for  the 
mayor  to  say  "I  am  not  responsible  for  that,  the  board  of  public  service 
docs  that."  You  go  to  the  board  of  public  service.  There  are  three 
members.  **I  did  not  want  to  do  it,  but  Tom  Jones  and  Bill  Smith 
voted  for  it  and  1  let  it  go  through.''  It  takes  two  only  to  do  it,  and 
instead  of  having  one  man  responsible,  as  the  mayor  would  be,  you 
have  a  majority  of  three  men  and  each  one  hiding  behind  the  coat-tails 
of  the  other  if  anything  goes  wrong.  They  are  all  elected  at  the  same 
time,  you  have  not  the  benefit  of  having  men  of  diflFerent  parties  in  it, 
they  are  all  of  one  political  complexion  ordinarily.  What  is  to  be  gained 
by  taking  away  from  the  executive  the  power  that  he  should  rightly  have  ? 
It  seems  to  me  that  those  sections  alone  should  warrant  this  legislature 
in  turning  back  and  adopting  the  federal  plan  with  the  proper  amendments 
that  should  be  made  to  it  of  giving  the  executive  that  ample  authority  and 
strict  responsibility. 

Now  as  to  the  organization  of  villages.     This  code  proposes  to  cut 
the  line  at  5,000,  which  is  quite  right,  but  think  of  what  is  going  to 
happen  in  the  municipalities  of  5,000  and  more  which  have  got  to  have 
a  board  of  public  service  and  this  board  of  public  safety,  which  I  had 
forgotten.     The  board  of  public  safety  has  four  members,  supposed  ta 
be  bi-partisan,  I  think,  appointed  by  the  mayor.     Immediately  they  are 
o.ppointed  they  are  out  of  the  power  and  control  of  the  mayor.     He  is 
said  to  be  the  head  of  that  board,  but  they  control  him,  not  he  them. 
Why  do  we  need  four  men  to  take  care  of  what  one  man  can  well  do, 
^nd  much  better  do?    Those  four  men,  the  same  as  the  board  of  public 
service,  divide  their  responsibility.     Supposing  you  have  a  fire  and  the 
fire   chief   is    not   there   for    some  reason   to   direct    the   firemen.     The 
director  of  fire  is  the  man  responsible.     If  you  have  got  four  men  to 
determine  what  is  going  to  be  done  you  are  not  going  to  have  the  active 
Ivind  of  work  at  a  fire  that  you  need.     And  the  same  in  the  police  de- 
partment.    Supposing  there  is  a  riot.     You  have  four  members  of  the 
board  of  public  safety.     They  have  to  get  together  and  determine  what 
to  do.     Meanwhile  lives  and  property  are  destroyed  and  the  responsi- 
bility is  divided.     If  the  mayor  is  in  control,  he  alone  is  responsible. 

Xow,  to  go  to  the  villages.  All  corporations  of  5,000  and  more 
will  have  to  under  this  bill  have  this  heavy  machinery  of  government. 
Take  a  village  to-day  of  5,000  or  6,000,  or  a  corporation.  They  are 
getting  along  perfectly  well  under  the  federal  system.     They  have  their 
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mayor,  who  is  the  executive,  they  have  their  council  and  there  is  no 
trouble  whatever,  and  these  smaller  municipalities  are  not  crying  for 
this  board  system  of  government.  They  have  men  who  are  responsible 
and  whom  the  people  elect  because  they  know  they  will  carry  out  what 
their  council  orders  them  to  do.  But  the  moment  here  went  into  effect, 
these  little  villages  or  little  cities,  because  they  are  nothing  but  villages 
at  5,000,  would  have  to  go  to  work  and  elect  a  board  of  public  service 
and  have  four  members  of  a  board  of  public  safety,  and  they  would  wipe 
out  their  boards  of  health  and  their  executive  would  be  destroyed,  his 
power  would  be  gone. 

Now,  do  you  think  that  is  going  to  be  acceptable  to  the  smaller 
municipalities  of  this  state?  I  for  one  have  not  been  able  to  learn  that 
those  smaller  municipalities  favor  for  a  moment  the  board  system. 

Then  go  below  5,000,  and  what  have  we  there?  Are  there  any 
village  governments  coming  to  this  body  and  asking  that  their  form  of 
government  be  changed?  I  have  been  a  member  of  a  village  council 
for  thirteen  or  fourteen  years.  We  don't  care  for  any  change.  We 
<lon't  want  to  have  a  board  of  trustees  to  manage  our  sidewalks,  to 
manage  our  lighting,  to  sprinkle  our  streets.  We  members  of  the  council 
were  elected  for  that.  We  have  a  community  of  six  or  seven  hundred 
people,  and  yet  this  bill  says  to  us.  You  shall  elect  a  board  of  trustees, 
which  shall  have  all  the  powers  of  the  board  of  public  service.  You 
are  piling  up  offces  and  dividing  responsibility  and  making  it  possible 
for  maladministration  rather  than  efficient  administration.  There  is  no 
•call  for  such  a  change  for  piling  up  all  these  offices  of  village  government. 
We  don't  need  a  solicitor,  we  have  ample  power  to  elect  one  now  or 
to  havj  one  appointed  if  the  occasion  require.  How  many  villages  in 
this  state  need  a  solicitor,  and  yet  it  requires  here  there  shall  be  a  solicitor. 
We  don't  need  that  sort  of  thing.  What  we  want  is  the  simplest  skeleton 
fonn  of  government  obtainable,  with  power  to  grow  upon  that  and  in- 
crease it  as  the  needs  of  the  community  may  require. 

Xow  see  how  simple  the  federal  form  of  government  was.  The 
execulive  :ippointed  his  four  heads  of  departments  and  they  were  re- 
sponsil'le  to  him  for  the  confluct  of  those  departments.  Ke  couUi  re- 
move tliem  at  will.  If  they  were  improper  officers,  if  they  were  not 
carryinjLT  o^t  the  law.  he  simply  said,  "We  will  change  horses  here  and 
get  snnieonc  that  will  pull  with  me  and  carry  out  the  orders  of  the 
council."  The  hill  provided  tliat  in  case  a  city  was  large  enough  and 
re(]nire^l   it  the  council  could   sub-divide  the  departments   and   give  the 
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proper  number  of  officers  to  carry  out  the  orders  of  council.  In  other 
words,  the  federal  plan  is  the  kernel  from  which  you  may  grow  and 
develop  into  any  sized  government  that  you  want.  The  board  plan 
imposes  upon  the  smallest  municipality  a  system  that  is  unwieldly,  unnec- 
essary and  will  result  in  maladministration  by  reason  of  the  division  of 
authority. 

Furthermore,  the  Comings  bill  had  in  it  the  merit  system.  Now, 
what  is  the  practical  eflfect  of  the  merit  system  ?  Why  has  it  been  possi- 
ble for  Republican  and  Democratic  mayors  both  in  Cleveland  to  build 
up  strong  personal  political  machines  ?  It  was  possible  because  they  had 
it  in  their  power  to  cut  off  the  heads  of  every  employe  in  the  city  govern- 
ment and  put  in  their  political  favorites.  That  is  the  reason  they  were 
strong  in  their  political  machines.  If  we  had  the  merit  system  that 
would  prevent  that  kind  of  thing.  You  would  destroy  immediately 
the  possibility  of  building  up  a  partisan  machine  in  municipal  politics. 
A  merit  system  that  is  wide  open  for  removal  but  shut  tight  for  appoint- 
ment to  office,  a  merit  system  that  gives  lists  of  eligibles  of  people  who 
arc  competent  an'd  honest  for  the  performance  of  the  duties  of  the  offices 
which  they  seek,  a  mferit  system  that  permits  the  head  of  the  depart- 
ment to  dismiss  immediately  by  simply  giving  his  reasons,  which  must 
not  be  political  or  religious,  and  dismissing  that  person  from  service. 
Would  you  ever  have  an  efficient  man  dismissed  if  the  head  of  that  de- 
partment was  unable  to  fill  the  position  with  a  political  favorite  ?  Never. 
If  he  had  to  fill  that  position  from  an  eligible  list  he  would  keep  the 
competent  men  in  the  employment  of  the  city  and  dismiss  only  the  in- 
competents; and  they  arc  the  ones  we  ought  to  get  rid  of.  Now,  that 
is  the  idea  of  the  merit  system  and  that  is  the  merit  system  that  wa^ 
suggested  and  provided  in  the  Comings  bill. 

Now,  it  is  objected  to  that  by  some  that  the  Governor  was  givei 
the  power  of  appointment  of  the  city  commission,  and  they  said,  "You 
object  to  the  Governor  appointing  police  boards,  why  don't  you  object 
to  his  appointing  a  board  for  the  formation  of  the  merit  system?"  The 
difference  is  very  wide  between  these  two  kinds  of  boards.  One  is  a 
board  which  has  to  do  with  the  political  end  of  municipal  politics,  namely, 
to  prevent  partisans  from  being  appointed,  and*  has  nothing  to  do  with 
the  administration  of  government  itself,  has  nothing  to  do  with  the 
legislation  of  the  municipal  government,  but  has  solely  to  do  with  the 
formation  of  a  system  for  examination  of  those  who  care  to  come  before 
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it.  It  should  he  non-partisan  so  that  everybody  could  present  themselves 
and  be  sure  of  a  fair  examination.  It  should  not  be  appointed  by  the 
mayor,  because  the  mayor  himself  is  the  one  who  must  make  the  ap- 
pointments from  the  eligible  list.  It  should  be  uniform  throughout  the 
state  in  order  to  conform  with  the  constitution,  and  therefore,  as  has 
been  done  in  Massachusetts,  and  as  it  has  been  in  operation  for  years 
there  most  successfully,  it  was  provided  that  the  Governor  should  simply 
appoint  this  commission,  they  should  form  their  regulations  and  have 
their  local  examiners,  who  would  be  state  officials,  and  then  appoint- 
ments made  from  those  eligible  lists.  If  that  sort  of  merit  system  ob- 
tained in  this  state,  we  need  have  no  fear  of  either  political  party  build- 
up a  machine  contrary  to  good  government  and  contrary  to  the  welfare 
of  the  people  of  the  municipalities.  No,  gentlemen,  the  reason  that  the 
politicians  don't  want  the  merit  system  is  that  it  cuts  oflF  just  so  much 
more  pap  to  be  given  out  from  year  to  year.  It  cuts  oflF  just  so  much 
more  and  they  say.  **\Ve  need  it  in  our  business  for  the  purpose  of  getting 
the  votes  at  the  various  elections  that  come  along."  Now,  I  want  to 
ask  you  whether  as  representing  these  great  communities  you  want  to 
foster  that  kind  of  thing  in  municipal  affairs,  or  do  you  want  to  put  it 
down  ?     You  have  iL^ot  a  chance  to  put  it  down  now  once  and  forever. 

It  seems  to  n\c  tliat  right  on  this  point  there  should  be  no  division 
of  sintinient  among  those  who  wish  to  have  good  administration  in  our 
city  govcrnnunl.  We  ought  to  start  off  now  as  they  have  in  New  York 
mider  their  constitution,  and  despite  the  fact  that  we  read  much  of  cor- 
rupt irjn  in  Xew  York  politics  to-day  it  is  heaven  in  comparison  to  what 
it  was  before  tliey  had  their  merit  system  there;  and  the  very  men  who 
were  ojiposed  to  it  years  ago  in  New  York  are  glad  to  have  it,  because 
it  takes  away  an  embarrassing  thing,  namely,  the  distribution  of  spoils 
after  municipal  elections. 

If  the  legislature  deems  it  wise  to  pass  this  code,  you  should  pass 
the  merit  system  with  it,  or,  if  yon  don't  think  the  merit  system  ought 
to  be  imposed  without  a  vote  of  the  people,  put  it  in  the  hands  of  the 
council  to  determine  whether  or  not  that  question  should  be  submitted 
to  a  vote  of  the  people,  as  they  did  in  Chicago,  and  if  the  people  of  any 
numicipality  say  that  they  want  the  merit  system,  let  them  vote  on  it. 
Don't  be  afraid  to  give  it  to  the  people.  A  few^  men  are  very  liable  to 
go  very  far  wrong  if  they  think  by  preventing  this  they  are  going  to 
work  for  this  or  that  party  any  lasting  or  beneficial  good. 


Afternoon  Session,  August  28,  1902.  127 

Mr.  Chairman  and  Gentlemen  of  the  Committee :  I  fear  I  may  have 
occupied  more  time  than  is  necessary,  and  I  simply  wish  to  thank  you  for 
the  careful  attention  you  have  given  me,  and  if  there  are  any  questions 
any  gentleman  desires  to  ask,  I  shall  he  glad  to  answer  them. 

Mr.  Bracken:  I  would  like  to  ask  if  the  Senator  thinks  the  Com- 
ings bill  No.  1065  would  make  ample  provision  for  the  government  of 
cities.     Has  he  been  carefully  through  the  whole  thing? 

Senator  Garfield:  I  was  carefully  through  it.  I  was  with  it  at 
its  birth  and  know  all  about  it.  It  has  a  number  of  errors  in  it.  There 
are  four  pages  where  the  printer  has  omitted  the  ends  of  sections,  but 
the  bill,  with  a  few  corrections  of  that  character,  I  think,  is  a  much  better 
bill  than  the  one  that  is  before  this  body  to-day. 

Mr.  Williams:  I  believe  your  idea  would  be  to  have  no  board  of 
public  service,  but  have  the  mayor  do  the  work  of  that  board? 

Senator  Garfield :     By  the  appointment  of  a  director  of  public  service. 

Mr.  Williams:  Your  idea  was  to  have  no  board  of  public  service 
whatever? 

Senator  Garfield :     Xo  board  of  public  service  whatever. 

Mr.  Williams:     And  who  would  perform  the  duties  of  that  board? 

Senator  Garfield :  The  mayor,  with  directors.  The  mayor  could 
apiK)int  the  police. 

Mr.  Williams:  Do  you  think  in  a  large  city,  where  the  work  is 
really  more  than  it  is  in  the  entire  state,  that  the  mayor  could  do  his 
duty  and  also  carry  out  the  superintending  of  great  improvements? 

Senator  Garfield :  We  never  have  had  any  difficulty  in  that  regard 
in  Cleveland.  That  has  not  been  one  of  the  evils  of  the  federal  plan 
developed  there. 

Mr.  Painter:  I  would  like  to  make  a  statement  in  regard  to  a 
matter  which  the  Senator  talked  about  a  minute  ago,  where  section  28 
provides  in  all  municipalities  council  shall  have  the  care,  supervision 
and  control  of  public  highways,  etc.  That  is  in  evident  conflict  with 
section  92  on  page  42.  We  had  Mr.  Ellis,  a  gentleman  who  took  part 
in  the  drawing  of  this  bill,  address  us  yesterday  and  he  was  saying  that 
these  sections  did  not  conflict,  and  he  gave  this  explanation :  That  that 
did  not  mean  that  the  board  of  public  service  would  carry  out,  but  was 
the  same  as  if  you  desired  to  build  a  house  and  hired  an  architect.  The 
architect  would  have  the  supervision  of  the  building  and  you  occupying 
the  position  of  the  council  would  control.  That  was  his  explanation. 
That  disposed  of  the  conflict  of  the  two  sections.     I  want  to  ask  the 
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Senator  a  question.  In  your  argument  you  talked  about  the  mayor  not 
having  any  power  over  the  boards  that  he  appointed  under  the  bill  imder 
consideration  at  the  present  time,  and  that  the  federal  plan  would  be 
much  l)ettcr,  and  you  also  touched  upon  that  question  in  your  argument 
as  to  a  mayor  building  up  a  machine.  Now,  I  want  to  ask  you,  Senator, 
if  under  the  federal  plan  the  very  greatest  opportunity  is  not  presented 
for  a  mayor  to  build  up  a  political  machine  from  the  fact  that  he  has 
this  appointing  power  and  also  the  removing  power  at  his  command? 

Senator  Garfield :  I  grant  very  fully  that  the  federal  plan  without 
the  merit  system  offers  to  the  mayor  an  opportunity  to  build  up  the  strong- 
est kind  of  a  political  machine. 

Mr.  Painter :  You  think  the  merit  system  would  bar  his  making  use 
of  the  power  placed  in  his  hands? 

Senator  Garfield:  I  do,  because  he  could  not  appoint  his  political 
favorites.  It  would  be  equally  possible  for  a  board  of  public  service 
without  the  merit  system  to  build  up  a  poiltical  machine.  They  would 
have  the  absolute  appointment  of  all  officers  with  the  exception  of  the  few 
officers  covered  in  the  police  and  fire  departments. 

Mr.  Painter:  You  will  admit,  then,  that  the  mayor  would  not  have 
the  same  power  over  them  as  though  he  had  the  power  of  removal? 

Senator  Garfield:     No,  certainly  not.     That  is  true. 

Mr.  Denman :  You  stated,  Senator,  that  one  department,  the  legis- 
lative or  the  executive  department,  should  not  interfere  with  the  judicial, 
or  any  one  with  either.  This  question  came  to  me  to  ask  you :  What  is 
your  idea  as  to  the  extent  fliat  the  mayor's  veto  power  should  go.  That 
is,  do  you  think  it  advisable,  if  he  is  given  the  veto  power,  that  it  should 
require  a  two-thirds  vote  to  override  his  veto,  or  would  it  be  wiser  to 
provide  that  his  veto  could  be'overriddecn  by  simply  a  majority  vote,  thus 
making  his  veto  the  means  of  bringing  to  the  attention  of  council  again 
a  reconsideration  of  the  question  on  which  they  have  passed? 

Senator  Garfield :  In  answer  to  that,  I  have  always  believed  in  the 
veto  power  simply  for  the  purpose  of  restraining  hasty  legislation,  and  the 
veto  power,  unless  a  two-thirds  vote  is  required  to  override  the  veto,  is 
practically  of  no  use.  I  believe  in  the  veto  power  simply  as  a  means  of 
preventing  hasty  or  ill-considered  legislation.  It  is  not  an  intereference 
with  the  legislative  power  except  for  the  simple,  original  purpose  of  pass- 
age. It  is  interference  by  way  of  stopping  rather  than  by  way  of  acting 
and  the  history  of  the  veto  in  our  own  country  is  such  that  I  have  always 
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grown  up  with  the  idea  that  the  veto  was  a  wise  power  in  the  hands  of  any 
executive. 

Mr.  Denman:  I  want  to  ask  you  one  more  question.  In  connec- 
tion with  the  question  that  Mr.  Painter  asked,  would  it  not  be  the  fact. 
Senator,  that  under  the  merit  system  even  a  mayor,  having  the  absolute 
power  of  removal,  although  he  must  appoint  from  persons  who  come  to 
him  with  certain  grades,  could  build  a  machine  for  the  reason  that  the 
second  man  who  comes  in  knowing  what  the  mayor  wants  will  acquiesce 
in  his  ideas  and  not  stand  independently  as  the  man  who  did  stand  inde- 
pendently for  what  he  thought  was  right  and  because  of  which  the  mayor 
removed  him? 

Senator  Garfield:  I  could  answer  that  only  from  experience  in 
those  cities  where  this  kind  of  merit  system  has  been  in  vogue  and  in  the 
United  States  service.  It  has  been  proved  in  all  of  those  cases  that  the 
executive  finds  that  he  cannot  control  those  appointees  who  come  in  under 
a  system  of  that  kind,  that  the  very  moment  they  are  appointed  they  real- 
ize that  they  are  independent  except  in  so  far  as  they  are  inefficient  or  dis- 
honest. For  instance:  You  hear  now  the  cry  that  there  are  too  many 
Democrats  in  office  under  the  merit  system.  When  Mr.  Cleveland  was 
president  you  heard  the  cry  there  were  too  many  Republicans  in  office. 
When  you  get  at  it  so  far  as  you  are  able  to  there  is  very  little  diflference 
politically  in  the  numbers  in  the  federal  service,  and  practically  the  influ- 
ence of  the  politicians  over  the  executive  branches  that  are  now  fully 
covered  by  the  civil  service  has  been  reduced  to  a  minimum  and  practically 
the  executive  heads  do  not  turn  out  efficient  men.  To  cite  an  example  of 
that:  In  the  treasury  department,  which  has  been  the  department  over 
which  the  spoilsmen  have  always  tried  to  gain  control,  we  have  Milton 
Ailes,  one  of  our  Ohio  boys,  who  started  in  as  a  messenger  boy  and  is 
now  assistant  treasurer.  We  have  many  examples  in  all  the  departments 
of  men  who  have  been  through  administration  after  administration  and 
their  political  affiliations  have  never  in  any  way  aflfected  their  promotion ; 
and  the  secretaries  of  the  treasury  wont  remove  such  men  because  they 
need  efficient  men  in  that  department,  and  the  result  has  been  that  where 
the  power  of  removal  rests  with  the  heads  of  departments,  although  it  is 
absolute  and  under  the  ruling  of  President  Roosevelt  lately  they  don't 
have  to  have  a  trial  of  any  kind,  the  heads  of  departments  will  not  re- 
move an  efficient  man.  That  has  been  the  practical  operation  of  the 
merit  system. 
9 
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Mr.  Denman:  Of  course  we  can  not  argue  this  matter  here,  but  I 
will  ask  this  question:  Whether  the  same  conditions  would  prevail  in 
a  municipality  that  prevail  there,  since  the  fact  is  the  people  who  are  em- 
ployed under  the  federal  system  at  Washington  are  there  and  can  not  be 
used  as  a  machine,  there  is  no  inducement,  whereas  in  the  municipalities 
they  are  on  the  ground  where  they  can  vote  and  they  are  sure  to  be  found 
out? 

Senator  Garfield :  If  the  gentleman  will  turn  back  in  history  a  few 
years  he  will  remember  before  the  merit  system  was  in  vog^e  before 
election  time  came  around  all  the  officials  in  Washington  pulled  up  stakes 
and  went  back  to  their  own  cities  to  work,  and  the  result  was  that  it  did 
give  a  very  strong  pull  to  the  party  in  power  to  control  political  machines 
of  the  subordinates  in  the  executive  departments.  That  has  been  done 
away  with. 

Mr.  Williams:  I  believe  you  stated,  Mr.  Garfield,  that  the  board 
of  public  service  has  some  legislative  powers  under  this  code? 

Senator  Garfield:  If  the  statement  Mr.  Painter  made  is  correct, 
and  that  is  the  first  time  I  have  seen  it  to-day,  that  would  not  be  true. 
It  was  on  that  point  of  supervision  over  all  the  different  highways. 

Mr.  Metzger:  In  the  city  of  Cleveland  you  have  the  federal  plan 
with  a  number  of  departments.  Probably  you  would  not  need  so  many 
departments  in  the  smaller  cities  of  the  state.  Would  the  power  to  create 
the  various  departments  suited  to  the  locality  rest  in  the  council? 

Senator  Garfield :  The  plan  in  the  Comings  bill  provides  for  these 
departments.  It  provides  further  the  council  may  subdivide  these  depart- 
ments under  different  heads.  My  personal  opinion  on  that,  and  it  is  a 
much  mooted  question,  is  the  legislature  should  provide  the  office 
and  leave  with  the  council  the  power  to  fill  that  office  if  it 
sees  fit.  As,  for  instance,  with  the  police  judge.  Under  the  old  statutes 
which  has  been  sustained  by  the  mayor  of  the  village  might  not  act  as 
police  judge  and  the  council  might  provide  for  the  appointment  of  a 
police  judge.  The  office  of  the  judge  itself  must  be  created  by  the  legis- 
lature. In  the  same  way  the  various  departments  would  be  authorized 
by  the  legislature,  but  it  would  leave  the  council  to  determine  whether 
or  not  that  authorization  would  be  acted  upon  and  those  departments  sub- 
divided for  larger  numbers  of  officers. 

Mr.  Stage :     I  would  ask  you  whether  you  consider  the  establishment 
•  of  departments  or  offices  in  a  municipality  an  administrative  or  legislative 
function  ? 
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Senator  Garfield:  I  should  say  in  answer  to  that,  and  it  is  like- 
wise a  mooted  question,  that  it  depends  upon  the  character  of  the  work 
to  be  performed.  For  instance :  If  a  department  is  simply  a  bureau  of  a 
general  department  and  authorizes  the  employment  of  more  men,  more 
clerks,  that  is  purely  an  administrative  act  and  the  council  might  by  a 
general  appropriation  authorize  the  doing  of  a  certain  thing  and  turn 
over  to  the  department  a  lump  sum  of  money  and  the  mayor  should 
then  create  the  necessary  number  of  officers  to  do  the  work,  utilizing  the 
appropriation  given  him  by  the  legislative  body.  If,  on  the  other  hand, 
it  is  the  creation  of  a  permanent  department  to  become  a  permanent  de- 
partment of  the  city,  my  impression  is  that  must  be  provided  for  first  by 
the  legislature  giving  council  the  right  to  organize  that  department  when 
it  may  see  fit. 

Mr.  Stage:  One  thing  further.  You  urge  against  the  administra- 
tion code,  so-called,  the  fact  between  a  city  of  400,000  and  a  city  of  10,000 
inhabitants  this  board  of  public  service  and  board  of  public  safety  and 
the  system  of  boards  in  general  would  be  cumbersome.  Would  not  the 
same  objection  obtain  in  some  measure  as  between  cities  of  those  sizes 
against  the  establishment  of  a  rigid  system  of  departments  as  exem- 
plified in  the  Comings  bill? 

Senator  Garfield:  The  difference  is  this.  In  the  Comings  bill  it 
provides  for  these  persons  called  departments  and  there  must  be  per- 
sons performing  those  duties,  even  in  the  smallest  city.  It  may  be  only 
one  of  them.  It  has  got  to  have  an  auditor  and  that  should  be  the 
director  of  accounts.  TJiere  is  to  be  a  director  of  public  safety,  who 
might  be  the  marshal  or  chief  of  police.  Therefore  it  is  not  a  cum- 
bersome system,  because  it  does  not  provide  more  officers  than  you  have 
got  to  have,  even  in  the  smallest  city. 

Mr.  Stage:  Aside  from  the  constitutional  question  involved  and  now 
merely  as  a  matter  of  policy,  would  it  not  be  better  to  establish  by  gen- 
eral laws  for  the  administration  of  cities  a  mayor,  a  council  and  the 
proper  police  court  and  let  the  council  decide  what  departments  should 
put  in  operation  the  powers  as  given  by  the  legislature? 

Senator  Garfield :  As  an  academic  question  I  should  say,  if  my  sup- 
position regarding  the  powers  of  the  council  is  correct,  that  the  legislature 
would  have  to  provide  in  general  terms  for  the  departments,  but  leave  to 
the  council  the  right  to  use  those  departments  if  they  saw  fit. 

Mr.  Stage:  Outside  of  the  Constitutional  question  or  whether  or 
not  it  is  necesary  under  our  Constitution  that  the  legislature  should  pro- 
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vide  those  departments,  as  a  matter  of  policy  if  it  were  possible  do  you 
consider  such  a  system  as  that  better  than  those  that  have  been  outlined, 
so  that  there  can  be  a  diversity  of  municipal  government  according  to  the 
needs  of  a  city  of  10,000  inhabitants  or  a  city  of  400,000  inhabitants. 

Senator  Garfield :  Aly  tendency  has  been  to  say  no,  it  would  not  be 
well  as  ,a  matter  of  policy  to  commence  with. 

The  Chairman:  We  will  have  to  close  our  discussion.  Our  hour 
is  a  little  more  than  past. 

Senator  Garfield:  One  more  remark  relative  to  the  repealing  sec- 
tions. One  objection  to  the  Pugh-Kibler  bill  was  the  number  of  repealing 
sections,  and  I  simply  beg  to  call  attention  to  the  fact  there  are  I  don't 
know  how  many  pages  of  repealing  sections  in  this  bill ;  and  it  was  stated 
at  that  time  that  the  legislature  could  not  posibly  act  on  any  bill  that 
repealed  so  many  sections.  But  now  you  have  got  up  to  a  point  where 
you  have  got  to  act.  It  is  not  a  question  whether  you  want  to  act  or  not. 
You  will  find  in  the  Comings  bill  No.  1065  the  number  of  repealing  sec- 
tions is  very  much  less  than  those  in  the  administration  bill,  for  the 
reason  that  the  existing  sections  are  not  changed  except  where  you  have 
to  change  them ;  and  here  everything  is  changed  because  they  are  wiped 
off  the  slate  and  written  all  over  again. 

jMr.  I>rackcn :  Just  one  question.  It  comes  from  the  sub-committee 
and  there  is  no  better  man  to  answer  it  than  the  senator,  and  it  is  in 
reference  to  the  appointment  of  non-partisan  or  bi-partisan  boards  of 
civil  service.  For  instance,  in  a  city  would  you  get  better  results  by 
having  the  mayor  appoint  that  board  or  the  political  parties  their  respec- 
tive parts  of  that  board? 

Senator  Garfield:  As  I  stated,  I  think  in  that  character  of  board 
where  it  is  purely  one  for  examination  the  appointment  should  not  be 
made  by  the  power  who  would  have  the  selection  thereafter  from  the 
list  of  cligibles,  but  the  appointment  should  be  made  by  some  outside 
authority,  and  the  only  authority  we  have  in  this  state  to  make  such 
appointment  would  be  the  governor,  and  he  should  appoint  bi-partisan 
boards.  Ordinarily  a  bi-partisan  board  does  not  mean  anything  and  it  is 
very  difficult  to  get  a  good  bi-partisan  board,  but  it  is  the  only  way 
we  have  of  dealing  with  that  kind  of  question. 

Mr.  Bracken:  Let  me  call  your  attention  to  the  county  boards 
of  election.  Two  of  each  party  are  appointed  by  the  secretary  of  state 
on  the  recommendation  of  the  party  central  committees.  Could  not 
that  same  test  be  applied  and  get  the  same  result? 
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Senator  Garfield:  I  am  not  sure  but  what  it  could  and  be  very 
advantageously  applied  so  that  you  could  get  good  men  from  both  sides. 

The  Chairman:  The  next  speaker  is  Judge  D.  H.  Pugh,  of  Co- 
lumbus, on  "General  Municipal  Legislation." 

Judge  Pugh:  Mr.  Chairman  and  Gentlemen  of  the  Committee — 
I  am  not  capable  of  instructing  you  on  the  subject  of  the  general  prin- 
ciples of  municipal  government,  and  even  if  our  knowlege  was  unequal 
and  I  had  more  knowledge  than  you  had  on  that  subject,  I  could  not  do 
it  after  the  sort  of  preparation  I  have  had — only  a  few  hours — so  that 
with  your  permission  I  will  shift  the  subject  from  that  to  this  bill  that 
is  now  pending  before  this  legislature.  There  are  two  kinds  of  criticism. 
One  is  to  find  fault  and  the  other  is  to  create,  to  improve.  I  trust  I 
am  not  here  this  afternoon  for  the  purpose  of  indulging  in  the  first  kind 
of  criticism. 

I  have  not  seen  the  other  two  codes  that  have  been  presented  to 
this  legislature;  I  have  only  seen  the  one  which  has  been  denominated 
the  Governor's  code,  or  the  administration  code,  and  I  have  only  had 
that  for  a  few  hours  in  my  hands.  I  have  given  as  careful  attention 
as  I  could  to  some  parts  of  the  bill,  especially  those  parts  that  pertain 
to  the  board  of  public  service  and  the  board  of  public  safety. 

The  first  thing  notable  in  this  bill,  gentlemen,  is  that  it  does  not 
purport  to  be  a  complete  bill  in  itself,  a  complete  law  or  code.  It  refers 
to  and  adopts  and  makes  part  of  itself  numerous  sections  of  existing 
statutes.  A  somewhat  extended  familiarity  with  these  statutes  satisfies  me 
that  not  all  of  the  sections  of  the  existing  statutes  and  session  acts  in- 
tended by  the  framers  of  this  code  were  incorporated,  even  by  adoption, 
li  the  relation's  of  the  sections  not  re-enacted  to  the  new  sections  in 
this  bill  have  not  been  carefully  studied,  if  there  was  not  time  to  study 
their  relations  to  each  other,  such  omissions  as  these  would  be  natural. 
I  simply  now  point  out  in  a  general  way  that  there  are  some  of  these 
omissions.  The  same  criticism,  if  it  can  be  called  a  criticism,  applies  to 
the  repeals. 

It  is  obvious  from  a  cursory  examination  that  not  all  of  the  exist- 
ing sections  and  session  acts  intended  to  be  repealed  are  specifically 
enumerated.  The  repealing  is  done  by  a  blanket  provision,  namely,  that 
all  inconsistent  acts  are  hereby  repealed.  That  will  leave  to  the  courts 
the  question  what  statutes,  a  great  many  of  them,  at  least,  are  repealed 
when  not  specifically  enumerated.  It  will  be  a  prolific  source  of  litiga- 
tion, as  has  been  intimated  by  Senator  Garfield,  as  such  method  of  re- 
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pealing  always  is.  All  the  old  sections  of  the  existing  statutes  and 
session  acts  ought,  if  repealed,  to  be  specifically  enumerated  in  this 
statute. 

But  I  pass  from  this  minor  matter  to  a  more  important  matter. 
There  is  not  in  this  bill  that  spary  differentiation  of  legislative  and  ex- 
ecutive functions  which  large  experience  in  American  cities  and  the  best 
thinkers  of  this  state  on  the  subject  of  municipal  government  teach  us 
is  not  only  important  but  necessary.  Four  years  ago  the  legislature 
enacted  a  law  providing  for  a  code  commission  and  in  that  act  it  com- 
manded the  commissioners  to  draw  the  bill  so  that  the  legislative  func- 
tions and  powers  would  be  rigidly  separated  from  the  executive  func- 
tions and  powers.  True,  you  are  not  bound  by  that  act  of  the  legis- 
lature, I  do  not  plead  it  as  res  adjudicata  against  you,  but  it  is  an  evidence 
of  legislative  wisdom,  a  wisdom  that  is  in  unison  with  the  experience  of 
American  cities  and  the  best  thought  of  this  country  on  the  subject  of 
municipal  government. 

To  illustrate  my  point,  I  know  that  Section  72  says  that  all  legislative 
power  shall  be  vested  in  and  shall  be  exercised  by  the  council  of  the 
city.  There  is  no  reservation,  no  exception,  no  proviso;  and  then  in 
another  section  the  framjers  of  this  bill  have  carefully  said  that  the 
council  shall  not  exercise  any  other  power  except  legislative  power.  But 
Section  99  authorizes  the  board  of  public  service  to  establish  such  de- 
partments for  the  administration  of  the  affairs  under  its  supervision  as 
it  may  deem  proper  and  it  authorizes  this  board  to  fix  the  compensation 
of  all  persons  appointed  or  employed  by  it.  Moreover,  it  authorizes 
this  board  to  employ  such  clerks,  health  and  sanitary  officers,  engineers, 
etc.,  as  in  its  judgment  may  be  necessary  and  proper  for  the  execution 
of  its  powers  and  the  performance  of  its  duties. 

Now,  gentlemen  of  the  committee,  all  of  these  powers  are  legisla- 
tive, they  are  not  executive.  No  diagram  would  be  necessary  to  prove 
such  a  simple  proposition  as  that.  If  fixing  compensation  is  not  a  leg- 
islative function,  why  does  section  82  empower  the  council  to  fix  the 
compensation  or  salaries  of  all  officers,  except  those  that  are  otherwise 
provided  for  in  this  act  or  bill  ? 

Again,  by  section  107  the  board  of  public  safety  is  authorized  to 
make  an  original  appropriation.  The  word  "appropriation"  is  not  used, 
but  that  is  what  it  means  —  an  original  appropriation  of  public  money 
for  purposes  specified  therein.  The  only  restriction  on  the  board  is  that 
if  the  obligation  exceeds  $500  it  shall  be  first  approved  by  the  mayor. 
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For  all  expenditures  of  money  to  be  made  by  the  executive  department 
it  is  obvious  that  there  should  be  first  an  appropriation  of  the  money  by 
the  legislative  department.  Expending  the  money  of  the  municipal  cor- 
poration is  a  purely  executive  function,  but  appropriating  the  money  is 
a  purely  legislative  function.  The  two  cannot  be  assimilated.  The  coun- 
cil as  the  legislative  body  is  entitled  to  hold  the  purse  strings  of  the 
municipal  corporation.  There  are  some  other  examples  of  the  amal- 
gamation of  the  legislative  and  executive  functions  in  this  bill,  but  I  be- 
lieve I  have  stated  enough  to  make  clear  the  point  that  I  make  that  there 
is  not  that  differentiation  between  the  two  functions  and  powers  that 
there  ought  to  be  in  this  bill  or  in  any  other  bill  that  should  be  passed 
by  the  legislature. 

It  is  not  philosophical.  Such  a  blending  of  the  two  classes  of  powers 
always  was  and  always  will  be  productive  of  friction,  and  mischief  in 
municipal  government.  You  can  not,  gentlemen  of  the  committee,  reach 
the  New  Jerusalem  in  city  government  by  the  distribution  of  powers 
that  is  made  in  this  bill.  It  is  English  in  principle.  That  would  make 
it  somewhat  fashionable  to  some  people.  I  do  not  use  the  word  Eng- 
lish for  the  purpose  of  exciting  prejudice  against  it.  It  is  English.  In 
English  cities,  you  know,  the  councils  exercise  legislative  and  executive 
powers.  The  heads  of  council  committees  of  those  cities  supervise  all 
the  executive  work  of  the  cities.  If  tKis  is  the  best  system,  if  the  board 
system  is  the  best  system,  if  the  English  system  is  the  best  of  blending 
these  two  classes,  why  not  make  the  imitation  exact  and  let  the  council 
exercise  both  legislative  and  executive  functions? 

A  more  vital  objection  to  this  bill  is  that  it  chops  up  most  of  the 
executive  powers  and  duties  and  distributes  them  between  the  board  of 
public  service  and  the  board  of  public  safety.  That  means,  gentlemen, 
that  there  will  be  no  unity  of  administration,  that  there  will  be  no  loca- 
tion of  responsibility,  there  will  be  no  one  person  who  may  be  quick/y 
and  sharply  called  to  account  by  the  people  for  mismanagement  of  the 
executive  branch  of  the  government.  It  is  a  hybrid  system  of  executive 
government.  The  members  of  the  board  of  public  safety  will  be  elected 
at  different  times  and  their  offices  will  expire  at  different  times,  and  the 
members  of  the  board  of  public  safety  will  go  out  of  office  at  different 
periods.  If  either  becomes  inefficient  or  corrupt,  it  will  take  a  long 
while  for  the  people  of  the  city,  the  voters,  to  replace  them  with  better 
men.  The  only  reliance  will  be  upon  the  power  of  the  mayor  to  remove 
these  officers,  but  you  will  notice  that  the  power  is  hedged  about  with 
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such  conditions  and  restrictions  that  it  is  a  snare  and  a  delusion.  It 
allows  the  person  who  is  about  to  be  removed  by  the  mayor  to  have  a 
trial,  to  have  counsel,  to  have  witnesses  testify,  and  then  it  permits  an 
appeal  to  the  city  council  and  it  permits  and  authorizes  the  city  council 
to  reverse  the  mayor's  decision  by  a  two-thirds  vote. 

The  nearest  ideal  executive  government  is  one  executive  elected 
by  the  people,  invested  with  absolute  power  to  appoint  and  remove  the 
heads  of  departments  and  like  power  to  remove  all  other  subordinate 
officers  but  no  power  to  fill  the  places  —  a  short  term,  a  large  power. 
For  every  error  then  under  that  system  of  government,  for  every  defect 
and  every  act  of  mismanagement  the  responsibility  can  be  concentrated 
upon  the  mayor.  He  may  be  quickly  supplanted,  having  a  short  term, 
by  a  better  man. 

The  democratic  system  of  government  in  municipal  corporations 
can  not  be  made  to  work  successfully  unless  the  attention  of  the  voters 
is  limited,  narrowed  down  to  one  issue,  to  one  man  or  two  or  three 
men.  The  fewer  you  have  to  elect  the  better  will  be  the  men  that  are 
elected.  The  fundamental  principle  of  the  federal  system  by  which  one 
person  has  all  the  power  in  the  executive  department  and  appoints  the 
heads  of  the  departments  is  simply  the  principle  which  every  business 
corporation  and  every  partncrsiiip  adopts  in  its  business.  There  is  no 
opportunity  for  shifting  blame  from  one  board  to  another,  or  from  one 
member  of  the  board  to  another.  There  is  no  chance  for  prolonged 
deadlocks,  factional  contests  or  log-rolling;  there  is  nobody  to  log-roll 
with,  there  is  nobody  to  make  a  deadlock  under  the  federal  system.  The 
system  of  bi-partizan  boards,  one  of  which  is  provided  for  in  this  bill, 
is  all  wrong.  Its  only  eflFect  is  to  strengthen  that  vicious  and  dangerous 
feature  of  municipal  government  in  the  United  States  cities,  namely, 
the  conduct  of  municipal  affairs  on  National  party  lines.  The  very 
system  itself,  the  term  "bi-partizan  board,"  implies  an  appropriation  of 
that  principle.    That  is  what  it  means. 

This  bill  professes  to  provide  a  merit  system  for  the  appointment 
of  policemen  and  firemen.  Why  limit  it  to  these  two  departments?  Why 
not  extend  it  to  the  department  of  public  improvements,  to  the  auditor's 
office,  to  the  treasurer's  office  and  the  mayor's  office?  If  it  has  merit 
why  not  extend  it  to  all  the  departments  of  the  city  government?  The 
merit  system,  gentlemen,  has  been  discussed  in  speeches,  pamphlets  and 
books  and  there  never  were  brains  enough  in  one  man's  head  or  a  dozen 
men's  heads  to  give  a  satisfactory  reason,  a  reason  that  appeals  to  one's 
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common  sense  and  reason  and  intellig^ence,  why  such  a  system  should 
not  extend  to  every  executive  subordinate  officer  in  the  city.  But  the 
merit  system  embodied  in  this  bill  is  an  emasculated  one.  It  lacks  the 
essentials  of  a  true  merit  system.  It  leaves  too  much  to  the  unbridled 
•discretion  or  caprice  of  the  mayor,  the  appointing  officer,  and  the  con- 
firming board,  the  board  of  public  safety.  It  is  fundamentally  wrong  in 
principle  to  allow  the  appointing  officer  and  the  confirming  board,  of 
which  the  mayor  is  ex-officio  a  member,  the  power  to  make  the  rules 
for  the  qualification  and  examination  of  all  appointees  in  that  depart- 
ment. At  one  time  I  was  quite  familiar  with  all  the  merit  systems  which 
have  been  provided  in  the  different  cities  in  this  country  and  by  Con- 
gress, but  I  do  not  recall  that  any  of  them  fails  to  provide  that  the  officer 
or  the  board  who  or  which  make  the  rules  or  frame  the  questions  for 
testing  the  qualifications  of  officers  and  conducting  the  examination  shall 
l)e  appointed  by  some  officer  who  does  not  make  the  appointment  or  con- 
firm the  appointment.  It  does  not  require  a  genius  to  see  why  it  is  nec- 
essary that  there  should  be  such  a  feature  in  the  merit  system.^ 

I  ask  your  attention  to  an  important  omission  in  the  provisions  of 
this  bill  relating  to  franchises.  It  makes  no  provision  whatever  for  the 
renewal  of  franchises.  It  is  true  to  supply  that  omission  it  refers  to 
and  adopts  and  makes  part,  or  rather  re-enacts  in  one  sense  sections 
2502  to  2502^,  but  lawyers  have  for  years  been  in  controversy  and  the 
courts  have  been  perplexed  as  to  the  meaning  of  these  sections  on  the 
subject  of  renewals,  and  what  I  submit  to  this  committee  respectfully  is 
that  if  this  subject  is  to  be  legislated  about  that  the  legislature  ought 
to  clarify  the  subject  of  the  contention  and  obscurity  and  ambiguity 
that  exists  in  these  sections  at  the  present  time.  As  it  is  probable,  I  see 
from  the  newspapers,  that  a  measure  in  the  nature  of  an  amendment 
will  be  offered  to  this  bill  to  cure  certain  defects  that  havre  occurred 
heretofore,  I  mention  now  and  furnish  the  information  to  this  committee 
there  is  pending  in  the  Circuit  Court  of  this  county  a  quo  warranto  suit 
ai^ainst  the  street  railway  company  of  this  city  in  which  the  company 
is  claiming  it  has  a  perpetual  franchise  on  five  or  more  streets  of  this 
city ;  and  also  another  suit  in  which  a  recent  ordinance  has  been  assailed 
in  the  Common  Pleas  Court.  If  any  measure  should  be  sought  to  be 
attached  to  this  bill  as  an  amendment  that  would  legislate  these  cases 
out  of  court  or  that  would  give  a  street  railway  company  a  perpetual 
franchise,  this  legislature  ought  to  go  slow  before  it  passes  such  a  meas- 
ure as  that. 
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I  call  your  attention  to  section  103 :  "The  police  force  shall  preserve 
the  peace,  protect  persons  and  property  and  obey  and  support  all  ordi- 
nances of  council  and  all  criminal  laws  of  the  state  and  United  States." 
I  don't  know  why,  I  can  not  conceive  any  reason  why  the  word  "support*' 
has  been  substituted  for  the  word  "enforce,"  which  you  will  find  in  the 
old  statute,  section  2027.  The  word  "support"  does  not  mean  an)rthing. 
A  man  might  sympathize  with  an  ordinance  or  he  might  carry  it  around 
in  his  pocket  and  support  it  in  that  .way.  It  seems  to  me  like  there  is 
something  loose  in  it. 

The  question  was  asked  Senator  Garfield  about  the  effect  of  the 
federal  system  as  compared  with  the  effect  of  this  system  if  it  should 
be  adopted  with  regard  to  the  mayor  building  up  a  machine.  Mr.  Den- 
man  implied  in  his  question  that  he  might  under  a  merit  system  which 
provided  that  two  or  more  should  be  named  as  eligibles  and  the  highest 
might  be  appointed,  that  he  might  under  that  kind  of  a  system  build  up- 
a  machine ;  but  I  call  attention  to  the  fact  that  the  Comings  bill  does  not 
permit  any  such  exercise  of  discretion.  If  the  Comings  bill  should  be 
passed  by  this  legislature  there  would  not  be  any  such  danger,  it  could 
not  occur,  because  the  man  who  is  certified  as  having  the  highest  rank 
must  be  appointed. 

Mr.  Denman :     That  is  what  I  understand. 

Judge  Pugh:  I  thought  you  thought  under  that  system  he  could 
do  the  same  thing  as  under  some  systems  that  are  prevailing  now,  for 
instance,  that  the  appointing  power  might  select  out  of  one  or  two  whose 
names  are  sent  in. 

In  what  I  have  said  to  you,  gentlemen,  briefly  and  in  an  imperfect 
way,  about  this  bill  there  is  nothing  personal.  I  am  prejudiced  against 
this  bill.  For  the  governor  and  the  framers  of  the  bill  I  have  the  highest 
regard,  and  I  think  the  governor  had  the  right  and  the  power  to  recom- 
mend a  bill  to  this  legislature ;  and  if  the  Nash  system,  the  board  system 
is  to  be  adopted,  this  bill  has  some  excellent  features  in  it  and  with  some 
minor  changes  it  might  be  made  to  answer  the  purpose  for  which  it  is 
intended.     I  have  nothing  further  to  say,  gentlemen  of  the  committee. 

Mr.  Williams:  Judge  Pugh,  would  you  regard  a  board  of  public 
service  as  being  necessary  ? 

Judge  Pugh  :     Xo,  sir. 

Mr.  Williams :  Suppose  you  had  a  large  city  in  which  the  council 
numbered  about  thirty  persons.     Don't  you  think  some  board  would  be 
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necessary  to  superintend  the  different  public  works  or  the  acts  and  the 
ordinances  of  that  council  besides  the  mayor? 

Judge  Pugh:     What  kind  of  a  city? 

Mr.  Williams :  Take  a  city  like  Cincinnati,  where  you  have  about 
thirty  members  of  the  council? 

Judge  Pugh :  There-  should  be  a  board  to  superintend  the  public 
improvements. 

Mr.  Williams:  There  should  be  certainly  some  one  to  carry  out 
the  orders  of  the  council. 

Judge  Pugh:  A  director  of  public  improvements  could  perform 
that  function  as  provided  by  the  Comings  bill.  Why  could  three  men  do 
it  any  better  than  one  ?    On  the  contrary,  one  might  encuntber  the  others. 

Mr.  Williams:     Would  not  five  men  be  better  than  three? 

Judge  Pugh:     No;  the  more  the  worse;  the  fewer  the  better. 

Mr.  Williams:     In  what  regard  would  it  be  worse? 

Judge  Pugh:  .They  would  embarrass  each  other  in  the  perform- 
ance of  a  single  duty. 

Mr.  Williams:  If  that  board  should  divide  up  the  work  into  five 
departments,  and  each  man  continued  in  one  department,  would  not 
that  be  better  than  to  simply  have  the  mayor  or  some  other  person? 

Judge  Pugh :  I  never  knew  it  was  contemplated  the  mayor  should 
do  any  such  work  in  any  city. 

.  Mr.  Williams:     Or  the  director? 

Judge  Pugh:  Or  the  director  should  do  it.  I  think  one  could  do 
it  l>etter  than  five  or  better  than  three.  Suppose  the  five  should  not 
decide  to  divide  the  board  into  five  parts,  as  they  did  in  Cincinnati,  a 
few  years  ago,  and  get  into  a  quarrel  about  it? 

Mr.  Williams :  Suppose  that  board  should  consist  of  five  men  and 
they  should  divide  — 

Judge  Pugh :  If  you  are  going  to  have  the  board  system  at  all 
il:e  fewer  in  number  the  better.    Three  is  better  than  five. 

Mr.  Cole :  What  is  your  opinion  as  to  the  length  of  time  for  which 
a  franchise  should  be  granted,  and  at  what  periods  the  contract  between 
the  corporation  and  the  council  should  be  subject  to  repeal? 

Judge  Pugh:  About  twenty-five  years  is  long  enough  for  a  grant. 
Ten  years  has  been  adopted  as  a  very  fair  test  for  revising  the  fare  and 
supplying  new  terms. 
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Mr.  Cole:  Do  you  believe  in  compensation  to  the  city  in  the  way 
of  a  percentage  of  the  gross  receipts  being  paid  to  the  city,  or  in  con- 
cessions being  made  between  lower  rates  and  better  service? 

Judge  Pugh:  The  lower  fare,  so  that  all  the  people  will  be  bene- 
fitted. Not  a  cent  of  tribute  would  I  take  from  them  of  taxes  or  assess- 
ments except  on  their  own  property.  Eevery  dollar  of  compensation 
should  be  paid  in  lower  fares. 

Mr.  Painter:  I  wish  to  ask  the  Judge  his  opinion  as  to  whether 
under  the  present  existing  decisions  of  the  Supreme  Court  the  federal 
plan  would  be  constitutional  ? 

Judge  Pugh:  I  don't  know  why  not.  If  it  is  made  applicable  to 
all  the  cities  of  the  state  I  should  say  most  decidedly  it  is  constitutional. 

Mr.  Willis :  Do  you  agree  with  Senator  Garfield  in  his  opinion  that 
it  is  unnecessary  to  legislate  on  the  subject  of  franchise  legislation  at  this 
time?     1  understood  that  to  be  Senator  Garfield's  opinion. 

Judge  Pugh:  It  is  a  subject  you  can  divorce  ^rom  the  subject  of 
the  organization  of  municipal  government.  It  does  not  necessarily  belong 
to  it.  1  want  to  say  in  explanation  the  reason  why  the  code  commission 
made  provision  for  that  was  because  the  legislature  commanded  it  to 
do  it.  It  had  no  discretion  about  it.  It  had  to  revise  all  the  municipal 
laws.  I  don't  think  it  is  necessary  to  legislate  on  that.  You  can  leave  it 
for  consideration  at  some  other  time. 

Mr.  Gucrin :  I  am  not  familiar  with  the  provisions  of  the  code 
which  was  introduced  in  the  legislature  known  as  the  Pugh-Kibler  code. 
Did  that  code  contain  provisions  other  than  the  provisions  that  were 
necessary  for  the  organization  of  cities  and  villages?  In  other  words, 
<lid  it  undertake  to  cover  any  general  subjects  other  than  the  organiza- 
tion of  the  municipalities? 

Judge  Pugh :  Not  except  the  schools.  It  struck  out  of  the  school 
laws  all  the  classifications  that  have  been  pronounced  unconstitutional 
by  the  recent  decision  of  the  supreme  court. 

Mr.  Gucrin:  On  general  sul)jects  like  the  granting  of  franchises 
and  tlie  renewal  of  franchises  did  that  code  cover  any  general  legislation 
outside  of  that  necessary  for  the  organization  of  municipalities? 

Judge  Pugh :  No,  sir,  T  think  not ;  although  there  might  be  a  diflFer- 
ence  of  opinion  as  to  wdiether  some  of  them  were  incident  to  municipal 
corporations,  but  we  had  to  revise  all  the  municipal  laws  that  we  found 
on  the  books. 
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Mr.  Guerin:  I  would  like  to  ask  another  question  and  that  is  as 
to  your  opinion  on  the  question  as  to  what  should  be  included  in  a 
municipal  code,  that  is,  what  class  of  legislation  ? 

Judge  Pugh:  The  legislature  has  boundless  discretion  about  that 
and  it  could  confine  it  to  the  franie-work,  the  mere  anatomy  of  municipal 
government,  as  the  Comings  bill  does. 

Mr.  Cole:  Just  one  other  question:  You  say  there  is  no  pro- 
vision in  the  statute  now  for  the  renewal  of  franchises? 

Judge  Pugh :  There  is  a  provision,  but  nobody  can  tell  what  it 
means.  1  think  it  ought  to  be  made  definite  as  to  what  the  powers  of 
the  council  are  in  renewals.  For  instance,  whether  it  is  necessary  to 
have  the  consent  of  the  people  along  the  streets  on  which  the  road  is 
located.  That  is  not  clear.  It  is  not  clear  whether  the  council  has  to 
advertise  for  bids  to  give  other  companies  or  other  corporations  or 
persons  an  opportunity  to  bid  for  a  franchise  that  is  to  be  renewed. 
That  is  not  provided  for  by  the  statute.     There  is  no  provision  on  that. 

On  motion  the  committee  took  a  recess  for  ten  minutes. 

On  the  committee  again  coming  to  order,  the  Chairman  said :  The 
next  on  the  program  is  Mr.  T.  H.  Hogsett,  of  Cleveland,  a  member  oif 
the  State  Bar  Association,  who  has  been  through  the  code  of  the  Gov- 
ernor and  will  speak  to  us  somewhat  on  ''Delegated  Powers,"  a  subject 
which  has  been  discussed  pro  and  con  here  before  this  committee  by  the 
various  speakers. 

Mr.  T.  H.  Hogsett :  Mr.  Chairman  and  Gentlemen — No  doubt  the 
gentlemen  who  have  preceded  me  this  afternoon,  at  least  Mr.  Garfield 
and  Judge  Pugh,  have  gone  over  this  question  pretty  thoroughly  and 
I  don't  want  to  take  a  great  deal  of  time.  I  have  just  gotten  through 
with  the  other  committee  and  I  hope  I  will  not  take  as  much  time  here 
as  I  did  there. 

I  have  gone  through  this  code  with  some  care,  together  with  the 
other  members  of  the  committee  appointed  by  the  State  Bar  Association, 
with  the  view  of  determining,  if  possible,  or  to  our  own  satisfaction, 
at  least,  whether  the  provisions  of  this  code  would  meet  the  requirements 
of  the  constitution  which  authorizes  the  General  Assembly  to  provide 
for  the  organization  of  cities  and  incorporated  villages.  We  examined 
numerous  authorities  upon  that  question  and  applied  such  fundamental 
principles  as  we  could  to  the  provisions  of  the  constitution  and  became 
clearlv  satisfied  in  our  own  minds  that  this  bill  is  sufficient  to  meet  the 
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requirements  of  the  constitution.  I  know  of  no  doubt  entertained  by  any 
member  of  the  committee  on  that  subject.  The  question  of  the  propriety 
of  a  plan  of  this  kind  is  a  different  proposition  altogether.  For  myself, 
I  believe  a  different  plan  than  that  provided  by  this  bill  would  be  more 
appropriate  and  furnish  better  facilities  and  would  be  better  for  the 
government  of  the  municipalities  of  this  state. 

The  Constitution  provides,  which  no  doubt  has  been  repeated  to  you 
over  and  over  again,  that  the  General  Assembly  shall  provide  for  the 
organization  of  cities  and  incorporated  villages.  There  has  been  some 
contention  that  I  have  learned  of  to  the  effect  that  that  did  not  mean  that 
the  legislature  should  provide  the  organization  but  that  it  meant  simply 
that  the  legislature  should  say  to  the  municipality  "Organize  and  the 
municipal  corporation  could  do  the  rest. 

The  (luestion  has  been  suggested  as  to  whether  or  not  heads  of  de- 
partments could  not  be  appointed  or  provided  for  by  the  council  of  the 
muncicipality.  No  one  has  asked  me  as  yet  whether  or  not  the  council 
might  be  i)rovicIed  for  by  the  mayor.  My  construction — and  I  speak 
now  of  the  construction  given  to  these  provisions  by  our  committee — is 
'that  it  is  essential  for  the  General  Assembly  to  provide  the  machinery 
with  which  the  municipality  may  operate.  In  other  words,  that  the 
General  Assembly  shall  provide  the  organs  through  which  it  may  breathe, 
have  life,  perform  the  functions  of  a  municipal  corporation,  that  those 
agencies  should  be  made  complete  in  the  provision  made  by  the  act  of 
the  General  Assembly ;  that  the  performance  of  those  duties  required  by 
the  agencies  thus  created  or  through  the  agencies  thus  created,  would 
necessarily  imply  the  right  in  the  agent  or  agency  to  employ  the  means 
essential  to  carry  on  the  work  of  that  department  or  to  perform  the  busi- 
ness of  the  corporation  to  be  performed  in  that  department. 

Organization  means  something  and  when  the  framers  of  the  Con- 
stitution said  that  the  legislature  should  provide  for  the  organization 
of  municipal  corporations  in  cities  and  villages  they  meant  something 
more  han  that  the  General  Assembly  should  say  to  the  municipal  corpo- 
ration "Organize''  or  that  "You  may  go  and  hold  a  convention  and  pro- 
vide such  agencies  as  you  think  you  may  require  to  perform  the  business 
of  that  particular  corporation."  I  think  it  meant  and  must  be  taken 
in  connection  with  the  other  provision  of  the  Constitution  requiring  all 
laws  to  have  uniform  operation  that  the  agencies  must  be  provided, 
made  complete,  by  a  general  law  enacted  by  the  General  Assembly. 
There  is  one  thing  very  certain  to  my  mind.     There  can  be  no  question 
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that  such  a  bill  would  be  constitutional.  Whether  any  other  bill  would 
be  constitutional  or  not  is  a  different  proposition.  I  have  not  ran  across 
any  but  what  presented  some  difficulties  to  my  mind  in  view  of  the 
authorities  upon  that  subject. 

There  are  a  few  cases  in  which  the  Supreme  Court  of  this  state  has 
defined  the  authority  of  the  General  Assembly  under  this  provision  of 
the  Constitution.  I  call  your  attention  to  the  case  of  the  State  ex  rel 
the  Attorney  General  against  Hawkins,  in  44  Ohio  State  and  the  opinion 
of  the  court  on  page  no.  In  that  the  power  of  the  legislature  over 
municipal  corporations  was  discussed.     Says  the  Court: 

"The  organization  and  government  of  cities  is  left,  by  the  consti- 
tution, to  the  General  Assembly,  with  the  requirement  (Art.  13,  Sec.  6) 
that  it  shall,  by  general  laws,  provide  therefor;  and  the  entire  system 
of  municipal  government  in  this  state  has,  in  the  exercise  of  this  power, 
been  created  by  the  legislature.  Not  one  of  the  officers  of  a  city  or 
village  has  any  recognized  existence  in  the  Constitution.  It  is  dif- 
ferent as  to  county  and  township  officers.  See  article  10,  relating  to 
county  and  township  officers.  And  here  it  will  be  observed  that  sec- 
tion 6  of  this  article  provides  that :  'Justices  of  the  peace,  and  county  and 
township  officers,  may  be  removed  in  such  manner  and  for  such  cause 
as  shall  be  prescribed  by  law.'  There  is  no  requirement  that  the  power 
of  removal,  that  may  be  prescribed  by  law,  shall  be  conferred  on  the 
courts,  for  the  legislature  is  to  provide  the  manner,  as  well  as  the  cause 
of  removal.  In  the  exercise  of  this  power,  the  legislature  has  provided 
for  the  removal  of  county  treasurers  by  the  county  commissioners  Sees. 
1 1 26  and  1 127,  Rev.  Stats.  The  power  has  been  frequently,  and  wisely, 
exercised ;  and,  so  far  as  we  can  learn,  has  never  been  questioned  in  the 
courts.  This  section  does  not  in  terms  extend  to  officers  of  municipal 
corporations;  and,  for  the  obvious  reason  that,  as  already  stated,  such 
officers  have  no  recognized  existence  in  the  Constitution.  They  are  to  be 
created  and  provided  for  by  the  legislature. 

There  are  a  number  of  cases  decided  in  this  state,  another  case  in 
29  Ohio  State,  page  113,  to  which  I  might  have  called  your  attention, 
but  I  will  not  take  time  to  read  it,  the  case  of  the  State  ex  rel.  Attorney 
General  vs.  Covington,  in  which  the  doctrine  is  recognized  as  it  is  an- 
nounced in  that  44  Ohio  State  case. 

Now,  there  are,  as  I  say,  some  cases  decided  in  this  state  that  bear 
some  upon  this  proposition  as  to  what  organization  means.  I  don't  find 
it  in  any  place  as  applying  to  cities  and  villages  particularly,  but  I  find 
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a  number  of  cases  in  which  the  question  of  the  organization  of  counties 
has  been  discussed,  and  in  those  cases  the  court  say: 

"A  county  completely  organized  has  been  held  to  signify  a  county 
having  within  itself  the  necessary  means  of  performing  its  functions 
independently  of  any  other  .county,  with  its  lawful  offices  and  machinery 
for  carrying  out  the  affairs  and  performing  the  duties  belonging  that 
class  of  corporate  bodies." 

Organization  of  cities  and  villages  means  to  provide  those  agencies, 
those  organs,  with  which  the  municipality  can  exercise  its  functions  as 
such  and  carry  on  the  business  of  the  municipality. 

Now",  I  say  that  that  is  the  duty  of  the  legislature.  It  seems  to  me 
clearly  so.  Now  I  refer  to  the  question  that  was  suggested  to  me  some 
time  during  the  day.  That  was  this :  Why  can  not  the  council  be  g^ven 
authority  to  create  heads  of  departments  ?  Let  me  state  this  proposition, 
then  I  will  see  if  I  can  answer  that  question  by  asking  one.  Why  could 
not  the  legislature  say  that  the  question  of  whether  there  shall  be  a  council 
or  not  shall  be  determined  by  the  mayor?  If  we  are  right  in  our  con- 
struction that  these  agencies  may  be  created  by  the  legislature,  still  it 
would  not  be  within  the  power  of  the  legislature  to  delegate  that  authority 
to  some  body  or  person  in  a  municipality;  and  if  you  empower  the  city 
council  to  create  agencies  or  empower  the  mayor  to  create  this  or  that  or 
the  other  agency,  you  would  be  delegating  that  authority  which  has, 
through  the  Constitution,  been  placed  in  your  hands  by  the  people. 
You  can  not  return  that  power  to  the  people  without  a  constitutional 
amendment.  They  have  imposed  that  authority  upon  the  General 
Assembly  through  the  constitutional  provision  requiring  you  to  provide 
the  agencies  with  which  the  municipal  corporation  may  exercise  its  func- 
tions as  such. 

I  am  simply  making  these  suggestions  as  I  go  along  without  going 
into  the  question  very  extensively.  I  have  looked  over  this  bill  in  its 
present  form.  There  are  some  changes  in  it,  some  changes  made  since 
we  looked  it  over.  T  still  believe  that  the  provisions  come  within  the 
power  conferred  by  the  constitution,  with  the  exception  of  one  section, 
which  provides:  ''Nothing  in  this  act  shall  be  construed  to  alter,  repeal 
or  amend  an  act  entitled  *An  act  to  create  a  board  of  supervision  in  the 
erection  simultaneously  of  public,  municipal  and  county  buildings'  passed 
May  6,  1902,  etc.  Now,  I  think  that  that  act  is  special  legislation,  is  a 
special  act  and  would  be  unconstitutional.  That  is  my  recollection.  That 
provided  for  a  board  of  supervising  architects  to  supervise  the  erection 
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of  public  buildings  in  the  city  of  Cleveland.  That  was  the  reason  that 
act  was  passed;  whether  it  was  special  or  general  I  don't  now  call  to 
mind,  but  my  impression  is  that  it  is  a  special  act. 

Mr.  Thomas :     Then  if  it  is  not  a  special  act  it  will  be  all  right  ? 

Mr.  Hogsett:  It  would  be  all  right,  but  if  it  is  a  special  act  this 
provision  would  not  make  it  constitutional,  because  this  simply  is  declaring 
an  unconstitutional  law  to  be  constitutional. 

Now,  to  make  a  valid  act,  it  occurs  to  me  that  the  provisions  of  that 
law  should  be  made  general  with  the  board  in  a  municipality  to  employ 
those  men  in  carrying  out  the  construction  of  public  buildings.  That  is  the 
only  objection  that  I  would  make  to  that  act.  Some  question  has  been 
made  as  to  the  constitutionality  of  the  provision  which  would  give 
Geveland  two  police  judges  and  the  other  municipalities  only  one.  I 
fin4  no  trouble  with  that  at  all.  All  I  think  I  need  do  with  that,  gentle- 
men, without  taking  the  time  to  argue  that  proposition  to  you,  is  to  cite 
you  to  the  sections  of  the  constitution  and  to  an  adjudicated  case  that 
seems  to  me  to  clearly  settle  that  question.  Section  i  of  Article  4  pro- 
vides : 

"The  judicial  power  of  the  state  is  vested  in  a  supreme  court,  circuit 
courts,  courts  of  common  pleas,  courts  of  probate,  justices  of  the  peace, 
and  such  other  courts  inferior  to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time. establish." 

That  gives  the  general  assembly  from  time  to  time  the  right  to 
establish  other  courts  than  those  specified. 

In  section  10,  article  4,  it  is  provided: 

"All  judges,  other  than  those  provided  for  in  this  constitution,  shall 
be  elected  by  the  electors  of  the  judicial  district  for  which  th^y  may  be 
created,"  etc. 

That  implies,  at  least,  the  authority  to  make  a  judicial  district  where 
you  provide  under  section  i  for  additional  courts  that  the  general  assembly 
may  from  time  to  time  provide.  Then  there  is  another  provision,  sec- 
tion 15,  which  says: 

"The  general  assembly  may  increase,  or  diminish  the  number  of 
judges  of  the  supreme  court,  the  number  of  the  districts  of  the  court  of 
common  pleas,  the  number  of  judges  in  any  district,  change  the  districts, 
or  the  subdivisions  thereof,  or  establish  other  courts,"  etc. 

Now,  in  a  case  involving  the  constitutionality  of  the  act  creating  the 
insolvency  court  for  Cuyahoga  county,  reported  in  65  Ohio  State,  370, 
10 
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decided  at  the  September  term,  1901,  the  court  reviews  this  language  in 
this  way: 

"The  inquiry  here  may  be  further  reduced  by  the  concession  that 
the  statute  is  limited  in  its  operation  to  a  single  county.  That  section  26 
of  article  2  of  the  constitution  imposes  a  limitation  upon  the  legislative 
power  conferred  by  section  i  of  that  article,  is  not  disputed.  But,  by 
section  i  of  article  4,  there  is  a  special  grant  of  legislative  power  upon  a 
particular  subject,  which  itself  prescribes  the  rule  for  the  government 
of  the  legislature  in  the  exercise  of  that  power.  It  provides:  *The 
judicial  power  of  the  state  is  vested  in  a  supreme  court,  circuit  court,  courts 
of  common  pleas,  courts  of  probate,  justices  of  the  peace,  and  such  other 
courts  inferior  to  the  supreme  court,  as  the  general  assembly  may  from 
time  to  time  establish.'  The  power  is  here  undoubtedly  granted  to  the 
general  assembl}-  to  create  courts  other  than  those  enumerated  ia  the 
section ;  and  the  material  inquiry  is,  what  other  courts  may  be  so  created? 
The  answer  is  found  in  the  language  of  the  section,  which  is,  *such*  other 
courts  'as  the  general  assembly  may  from  time  to  time  establish.*  That 
lan^^uage  vests  in  that  body'  full  power  to  determine  what  other  courts  it 
will  establish,  local,  if  deemed  proper,  either  for  separate  counties  or 
districts,  and  to  define    their  jurisdiction  and  powers.** 

Now,  taking  this  constitutional  provision  and  the  construction  that 
has  been  so  recently  given  by  our  own  supreme  court,  it  seems  to  me  clear 
that  the  authority  rests  in  the  general  assembly  to  create  municipal 
judicial  districts,  and  whenever  it  has  created  such  districts,  to  provide 
for  one  or  more  judges  in  any  one  of  those  districts  as  the  necessities  of 
the  particular  district  may  require. 

Mr.  Thomas :  Under  that  provision  is  it  possible  to  provide  the 
police  court  for  the  larger  cities  and  not  provide  one  for  the  smaller  cities? 

Mr.  liogsett :  That  question  I  have  not  given  any  consideration  at 
all.  The  question  of  imposing  the  powers  of  the  police  court  upon  the 
mayor  has  been  decided  by  our  supreme  court  in  some  case,  I  don't  now 
remember  what  it  was,  l)Ut  at  the  time  we  were  looking  over  this  code 
we  were  considering  only  municipalities  with  a  population  of  ten  thousand 
or  more,  and  considered  that  in  all  such  cases  it  would  not  be  inappropriate 
at  least  to  have  a  police  judge.  Now,  whether  in  a  municipality  of  six 
thousand,  we  will  say,  the  powers  of  a  police  judge  may  be  vested  in  the 
mayor,  I  am  not  sure.  That  matter  I  have  not  considered,  but  will  be 
very  glad  to  give  the  gentleman  the  result  of  any  investigation  on  the 
subject. 
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Now,  passing  from  that,  and  I  hurry  along,  I  want  to  say  something 
about  this  plan.  This  plan  I  am  satisfied  meets  the  requirements  of  the 
situation.  It  is  not  the  only  plan  that  will  meet  the  requirements  of  the 
situation,  but  agencies  for  the  government  of  municipalities  could  be 
provided  by  the  legislature  which  to  my  mind  would  furnish  a  simpler 
and  more  efficient  government  for  the  municipalities  than  that  which  is 
provided  for  by  this  act. 

I  don't  believe  in  the  government  of  municipalities  by  what  is  called 
the  board  plan.  I  believe  that  the  simpler  and  the  more  convenient  gov- 
ernment and  the  one  which  may  be  adapted  more  easily  to  the  govern- 
ment of  all  the  municipalities  or  all  of  the  cities  of  this  state  ranging  from 
five  thousand  to  five  hundred  thousand,  is  the  federal  plan,  something  sim- 
ilar to  what  we  have  had  in  Cleveland,  but  with  certain  modifications. 

I  think  there  are  several  features  of  this  bill  that  will  not  inure  to 
the  good  of  municipalities.  In  the  first  place,  all  of  the  legislative 
power  is  vested  in  the  council.  That  is  right.  The  legislative  po\^er 
should  be  vested  4n  the  council.  The  legislative  and  administrative  or 
executive  departments  should  be  separated  and  the  legislative  body  should 
be  purely  legislative;  the  powers  of  the  administrative  and  executive 
branches  should  be  purely  executive  and  administrative. 

I  believe  in  the  centralization  of  authority.  Under  this  bill  it  is 
provided  that  there  shall  be  elected  three  members  to  constitute  a  board 
of  public  service,  that  there  shall  be  appointed  by  the  mayor  a  bi-partisan 
board  consisting  of  four  members  called  a  board  of  public  safety.  That 
board  of  public  safety  has  charge  of  the  police  and  fire  departments; 
that  is,  the  work  that  they  do  in  those  departments  in  actual  practice  is 
to  buy  hose  and  to  buy  ladders  and  to  buy  oats  for  the  horses  and 
things  like  that  and  draw  their  salary.  Now,  it  does  not  take  four  men 
to  do  that.  One  man  can  do  all  that  work  and  he  will  do  it  better  than 
four.  The  head  of  that  department  has  no  business  interfering  with  the 
discipline  of  the  men  in  that  department,  he  does  not  know  anything 
about  it.  There  is  a  man  at  the  head  of  the  fire  department  and  a  man 
at  the  head  of  the  police  department,  each  of  whom  knows  more  about 
the  operation  of  the  department  and  the  necessities  of  the  department 
and  the  handling  of  the  men  and  the  disciplining  of  the  men  in  the 
department  than  ten  men  that  you  could  go  out  and  appoint  or  elect. 
They  have  got  into  the  heads  of  those  departments  because  of  their 
efficiency,  they  have  got  there  because  they  have  earned  it  as  being 
efficient  men  in  the  department.     They  have  been  there  for  years,  they 
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know  what  the  necessities  are.  Now,  what  can  a  director  of  that  de- 
partment or  a  board  at  the  head  of  that  department  tell  the  chief  about 
how  he  should  discipline  the  men  in  the  department  when  there  probably 
would  not  be  a  man  on  the  board,  or  the  whole  board  together,  could  not 
catch  a  thief  in  an  alley  in  a  week?  So  it  is  perfect  nonsense,  in  my 
mind,  and  I  have  seen  it  in  actual  operation  and  I  know  that  one  man 
can  do  that  work  better  than  two  and  a  great  deal  better  than  four.  That 
is  all  they  have  to  do,  to  look  after  the  police  and  fire  department,  al- 
though I  was  informed  by  Senator  Longworth  in  the  senate  this  after- 
noon that  they  had  determined  to  put  under  the  supervision  of  that 
department  the  board  of  health.  That  leaves  everything  else  in  the 
city  under  a  board  of  three  elected  by  the  people,  all  elected  at  once,  all 
go  out  at  once.  They  have  patronage  at  their  disposal  to  run  the  streets, 
alleys,  public  grounds,  wharves,  landings,  rivers,  harbors,  parks,  all  the 
reformatory  institutions,  workhouses,  everything  of  that  kind  at  their 
disposal,  and  an  inclination  after  they  have  once  run  for  office,  if  they 
have  had  it  once,  to  run  a  second  time,  and  that  breeds  a  kind  of  incli- 
nation to  have  nobody  in  the  department  that  won't  support  that  board. 
That  means  what?    The  building  of  a  political  machine. 

The  curse  of  the  administration  of  municipal  affairs  to-day  is  the 
political  influences  that  are  exercised  in  the  administration  of  the  affairs  of 
the  municipality.     Now,  the  business  of  that  corporation  ought  to  be 
taken  care  of  like  the  business  of  any  other  great  corporation  and  the' 
business  ought  not  to  be  made  secondary  to  some  political  machine. 

I  think  I  know  the  cure  for  that,  and  I  don't  care  much  what  the 
structure  is  if  you  will  have  at  the  foundation  of  it  a  merit  system 
applicable  to  all  persons  in  the  employ  of  the  city,  except  the  heads 
of  the  departments  and  their  confidential  clerks  and  secretaries,  with  the 
appointing  power  in  one  jlace  and  the  power  of  removal  in  another,  and 
have  the  system  defined  in  detail.  Then  you  will  not  have' the  removing^ 
power  making  a  place  by  the  removal  of  some  man  from  the  service  for 
some  political  friend  or  in  payment  of  some  political  debt. 

They  say  that  this  civil  service  is  a  good  thing  in  some  depart- 
ments. They  have  had  it,  they  say,  in  Cincinnati,  they  have  applied  it 
to  their  police  and  fire  departments.  They  tell  me  they  don't  know  down 
there  the  politics  of  any  of  their  appointees  in  either  the  police  or  the 
fire  department.  They  don't  pay  any  attention  to  politics  but  go  on 
and  attend  to  their  duty,  and  that  is  the  result  of  the  application  of  the 
merit  system  that  they  operate  down  there. 
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We  hiave  had  a  kind  of  merit  system  in  Cleveland.  It  has  been 
better  than  none,  but  it  can  be  made  better,  and  it  has  been  a  good 
thing,  and  they  will  all  tell  you  so.  Firemen  and  policemen  will  insist 
to-day  that  a  merit  system  to  be  applied  to  their  departments  at  least, 
that  they  be  permitted  to  go  forward  in  the  performance  and  discharge 
of  their  duties  without  being  hampered  by  any  political  influences  or 
political  obligations,  assumed  or  otherwise,  but  that  they  may  go  for- 
ward in  the  honest  discharge  of  their  duties  without  the  fear  every  mo- 
ment that  some  politician  who  wants  to  build  a  machine  or  who  has  some 
political  ambition  to  gratify  or  satisfy  will  swoop  down  upon  them  and 
cut  off  their  heads  because  they  have  not  done  something  that  will  re- 
sult beneficially  in  a  political  way  to  that  person  in  power.  They  want 
to  be  free  from  that.  It  is  right  that  they  should  be  and  that  their  en- 
tire time,  skill  and  ability  and  th^ir  best  energies  can  be  devoted  to  the 
good  of  the  service ;  and  whenever  they  become  inefficient  fear  of  removal 
is  there.  But  when  the  power  of  removal  is  to  be  exercised,  the  man 
who  removes  and  the  power  which  removes  don't  know  who  is  going 
to  fill  that  place,  because  the  man  who  fills  that  place  is  provided  by 
another  power,  but  they  still  have  the  power  to  remove  him  if  he 
proves  to  be  inefficient.  Separate  the  appointing  power  from  the  power 
of  removal  and  you  have  cured  the  evil  of  removing  men  for  political 
purposes. 

Now,  if  it  is  a  good  thing  with  these  departments,  why  isn't  it 
a  good  thmg  to  apply  to  all  departments,  let  me  ask,  and  I  ask  any  man 
to  answer  me  that  question.  These  people  all  say  it  is  good  in  these 
departments  and  I  say  that  I  believe  that  with  that  kind  of  a  system  at 
the  foot  of  your  structure,  base  your  structure  upon  that  kind  of  a 
system,  and  it  makes  but  little  difference  whether  it  is  board  or  federal 
plan  or  what  it  is.  But  to  make  a  system  which  would  operate  simply 
and  to  the  best  advantage,  in  my  judgment,  would  be  to  put,  as  I  say, 
the  merit  system,  then  build  upon  that  what  we  call  the  federal  plan  of 
government.  Provide  for  your  executive,  the  mayor,  provide  four  heads 
of  departments,  the  director  of  law,  the  director  of  public  works,  the  di- 
rector of  public  safety,  if  you  so  choose  to  call  him,  and  the  director  of 
accounts. 

Now,where  is  there  any  municipality  of  five  thousand  or  more  that 
can  not  operate  with  that  and  that  would  be  burdened  by  that  kind  of 
plan?  Their  clerk  might  be  made  ex-officio  their  director  of  accounts, 
or  the  director  of  accounts  might  be  made  ex-officio  clerk  of  the  mu- 
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nicipality.  You  would  have  one  man  then  looking  after  your  public 
works,  you  would  have  one  man  looking  after  your  police  department,  that 
is,  the  financial  end  of  it,  you  would  have  one  man  looking  after  your 
law  department  and  one  man  looking  after  your  accounts;  and  you 
would  have  each  of  those  men  responsible  to  the  executive  head  of  your 
system  and  the  executive  head  of  that  system  responsible  to  the  people 
that  put  him  there,  and  with  that  kind  of  a  government  you  have  met 
the  necessities  of  the  corporation  of  five  thousand  and  are  able  to  meet 
the  necessities  of  the  corporation  of  five  hundred  thousand  population. 

Now,  it  seems  to  me  that  this  plan,  so  simple,  so  efficient,  is  the 
thing  that  ought  to  be  adopted,  and  above  all  that  there  ought  to  be 
adopted  at  this  time  a  good  merit  system.  They  say  in  this  bill  here 
that  there  shall  be  a  merit  system  applicable  to  the  fire  and  police  de- 
partments. That  means  nothing.  I  mean  there  shall  be  an  examina- 
tion as  to  qualification  of  persons  who  are  applicants  for  a  position. 
The  power  of  removal  shall  be  in  one  place  and  the  power  of  appoint- 
ment in  another.  They  shall  be  removed  only  for  inefficiency  and  shall 
not  be*  removed  for  political  or  religious  reasons. 

That  is  all  right,  no  trouble  about  that,  but  why  don't  you  say  so? 
What  is  the  objection  to  defining  just  what  you  mean  so  that  you  will 
have  a  universal  operation  of  your  system  in  the  state  and  one  that  the 
people  of  the  state  will  understand  what  you  mean  when  you  say  a  merit 
system  ? 

If  it  was  not  a  good  thing  what  is  the  use  of  putting  it  in  there  at 
all  ?  They  said  by  that  it  is  a  good  thing,  they  said  it  to  you,  and 
answer  me  now,  if  it  is  a  good  thing  why  isn't  it  good  for  that  and 
every  other  department? 

I  hope  that  this  general  assembly  will  see  its  way  to  build  that  kind' 
of  a  machine  for  the  government  of  the  municipalities  of  this  state. 

Mr.  Guerin:  I  want  to  ask  whether  or  not  the  legislature  would 
have  a  right  to  specify  that  a  city  might  at  the  option  of  its  council  pro- 
vide a  board  of  public  service,  a  board  of  public  safety  and  other  de- 
partments created  by  the  administration  or  Nash  code,  specifying  the 
duties  of  the  officers  of  those  departments,  the  manner  of  their  creation,, 
leaving  that  entirely  optional  with  the  council  to  decide  whether  or  not 
they  should  have  those  officers? 

Mr.  Hogsett:  That  would  not  be  in  accordance  with  my  notions- 
under  the  constitution  at  all.  I  think  the  agencies  must  be  created  by  the 
general  assembly  and  those  agencies  made  complete. 
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Mr.  Guerin:  Let  me  ask  you  this:  You  stated  in  the  Nash  code 
there  was  nothing  you  knew  of  that  was  unconstitutional.  I  will  ask 
you  to  turn  to  line  1 144,  Section  99,  which  reads  thus : 

"The  board  of  public  service  may  employ  such  superintendents,  in- 
spectors, engineers,  physicians,  district  physicians,  health  and  sanitary 
officers,  matrons,  wardens,  guards,  clerks,  laborers  and  other  persons 
as  may  be  necessary  for  the  execution  of  its  powers  and  duties,  and  may 
establish  such  departments  for  the  administration  of  affairs  under  its  su- 
pervision as  it  may  deem  proper." 

There  may  be  some  difference  there,  but  it  seems  to  me  a  difference 
without  and  substantial  distinction  at  all. 

Mr.  Hogsett:  I  think  I  can  make  that  clear  to  you  in  a  moment. 
An  agency  is  the  board  of  public  service,  another  agency  is  the  council, 
another  agency  is  the  board  of  public  safety,  another  agency  is  the  mayor. 
They  are  to  carry  on  the  business  of  the  corporation.  In  the  carrying 
on  the  business  of  the  corporation  with  these  agencies,  they  are  em- 
powered to  employ  the  hands  and  means  necessary  to  do  it. 

Mr.  Guerin:     But  this  says  they  are  to  establish  such  departments. 

Mr.  Hogsett:  Certainly.  If  the  board  of  public  service  had  under 
its  charge  the  water  department,  the  park  department  and  the  street 
department,  it  would  have  the  right  to  treat  those  as  separate  departments 
and  have  them  independent  of  each  other  in  the  orderly  prosecution  of 
the  business  of  the  corporation  in  that  department. 

Mr.  Guerin:  Suppose  the  Nash  bill  should  specify  that  all  the 
duties  now  imposed  by  this  bill  upon  the  board  of  public  service  and 
the  board  of  public  safety  should  be  lodged  in  the  city  council,  and  the 
city  council  should  create  such  department  and  employ  such  laborers  as 
are  necessary  to  carry  on  the  powers  conferred  on  the  council? 

Mr.  Hogsett:  The  difficulty  about  that  would  be  the  lodging  in 
the  one  body  which  is  supposed  to  be  a  legislative  body  the  administra- 
tive powers  of  the  government  as  well.  You  must  keep  in  mind  the 
distinction,  keep  them  separate.  One  is  purely  legi-slative,  and  the  other 
administrative.  Now.  the  carrying  on  the  work  in  the  waterworks  de- 
partment, for  instance,  the  cleaning  of  the  streets,  keeping  them  in  repair, 
open,  free  from  nuisance,  the  doing  of  that  is  administrative.  Your 
suggestion  is  that  the  council  have  charge  of  that,  that  that  power  be 
lodged  in  the  council.  Unless  you  want  to  put  the  legislative  and  ad- 
ministrative branches  in  one,  if  you  want  to  keep  them  separate,  you 
cannot  do  that. 
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Mr.  Guerin:  I  am  not  talking  about  what  we  might  do,  but  in 
this  code  I  cannot  see  why  if  the  council  has  these,  powers  and  duties 
delegated  to  it,  it  could  not  have  the  same  right  to  create  departments 
and  employ  labor  as  your  board  of  public  service  now  has,  to  which  is 
delegated  certain  duties. 

Mr.  Hogsett:  Do  you  mean  to  create  additional  agencies  for  the 
performance  of  the  duties?  Your  proposition  is  this:  Could  not  you 
delegate  the  power  to  the  council  to  create  the  board  of  public  service? 

Mr.  Guerin :     Yes,  if  in  the  discretion  of  the  council  it  be  necessary? 

Mr.  Hogsett:  I  say  no.  It  is  the  duty  of  the  General  Assembly 
to  provide  that  board  of  public  service,  if  there  is  to  be  one,  as  one  of 
the  agencies  to  municipal  corporations  to  exercise  their  functions  as  such. 

Mr.  Guerin :  Supposing  there  should  be  a  park  board,  why  should 
not  that  be  specified  here? 

Mr.  Hogsett:  There  should  be.  if  there  is  to  be  a  park  board; 
but  suppose  you  hire  a  man  to  go  and  look  after  the  parks  at  a  dollar 
and  a  half  a  day,  couldn't  the  board  of  public  service  do  that? 

Mr.  Guerin :  Does  the  term  "department*'  preclude  the  appoint- 
ment of  a  board  at  the  head  of  that  department? 

Mr.  Hogsett:  You  have  already  provided  a  board  at  the  head 
of  the  department,  the  board  of  public  service. 

Mr.  Guerin  :  It  would  have  supervision  over  it,  but  it  might  have 
more  than  one  man  at  the  head  of  that  department. 

Mr.  Hogsett :  Certainly.  They  might  have  ten  men  at  the  head 
of  that  park,  if  it  was  necessary.  It  may  put  in  as.  many  men  there 
as  arc  necessary  to  carry  on  that  branch  of  the  business ;  but  that  branch 
of  the  business  would  still  be  carried  on  by  the  agency  known  as  the 
board  of  public  service. 

Mr.  Guerin:  Why  could  not  that  be  the  city  council,  coming  back 
lo  the  original  question? 

Mr.  Hogsett:  You  can  give  the  administrative  powers  to  the  coun- 
cil if  you  want  to. 

Mr.  Stage:  I  am  interested  in  this  same  question  that  is  bothering 
Mr.  Guerin,  and  I  confess  I  am  bothered  to  the  same  extent  that  he  is. 
1  can  sec  there  would  be  a  min.q:ling  of  administrative  and  legislative 
powers  by  endowing  the  council  with  the  power  to  appoint  departments. 
I  will  assume  this  case :  Suppose  that  the  legislature  provided  for  an 
administrative  council  of  fixe,  I  don't  care  whether  you  call  it  that,  you 
mav  call  it  bv   anv  other  name,  but  an  administrative  council  of  five 
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for  every  municipality,  and  endow  it  with  power  as  it  here  endows  the 
board  of  pubHc  service  to  establish  such  departments  as  would  enable 
it  to  carry  out  the  powers  with  which  the  municipality  is  endowed  by 
the  legislature.     Do  you  think  that  would  be  constitutional? 

Mr.  Hogsett:  Do  you  mean  to  lodge  all  the  powers  \n  one  body 
and  just  have  one  agency? 

Mr.  Stage:  One  agency,  which  will  create  such  departments  for 
the  administration  of  the  powers  delegated  by  the  legislature? 

Mr.  Hogsett:  I  think  what  is  contemplated  by  the  provision  is 
that  the  agencies  necessary  for  the  city  to  have  in  order  to  carry  on  the 
business  of  the  municipality  must  be  created  by  the  General  Assembly. 
Those  agencies  may  employ  such  means  by  division  of  their  work  or 
making  different  departments  as  may  be  necessary  to  carry  out  the 
business  or  to  perform  the  business  of  the  corporation.  But  my  point 
is  this  :  If  you  are  going  to  have  the  mayor  as  one  agent  and  the  council 
as  another  and  don't  propose  to  have  any  more,  you  may  confer  all 
those  powers.  If  you  are  going  to  have  a  legislative  and  administrative 
and  executive  all  in  one,  that  is  one  proposition,  but  if  you  are  going  to 
have  the  executive,  the  legislative  and  the  administrative  separate  from 
each  other,  you  must  provide  those  agencies  in  these  departments. 

Mr.  Stage :  Would  not  the  appointment  of  an  administrative  council 
combine  what  is  here  sought  to  be  placed  in  the  board  of  public  safety 
and  the  board  of  public  service? 

Mr.  Hogsett :     I  do  not  see  why  not. 

Air.  Stage:     Why  not  then  have  four  or  five  boards? 

Mr.  Hogsett :  You  may  make  as  many  boards  as  you  want.  When 
you  get  in  a  city  of  five  thousand  you  don't  want  so  many  boards. 

Mr.  Stage :  It  seems  to  me  your  plan  is  this :  That  having  estab- 
lished one  agency  which  it  is  the  duty  of  the  administrative  to  supply, 
that  that  agency  might  create  such  sub-agencies  as  are  necessary  to  carry 
•on  the  work  of  the  municipality? 

Mr.  Hogsett:  Your  employes,  like  the  men  on  the  street.  You 
may  say  the  council  shall  have  power  to  employ  the  street  gang. 

Mr.  Stage:  This  board  of  public  service,  in  establishing  depart- 
ments, might  establish  a  department  of  waterworks,  a  department  of 
libraries,  a  department  of  health,  a  department  of  charities  and  correc- 
tions, which  must  be  according  to  the  definition  equally  agencies  for 
carrying  out  those  matters  as  th«  board  of  public  service  itself. 
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Mr.  Hogsett :  Now,  to  test  your  proposition.  Suppose  you  have 
a  director  of  accounts  and  the  director  of  accounts  keeps  the  joumaK 
the  ledger  and  the  day-book,  each  of  those  is  a  separate  agency,  accord- 
ing to  your  suggestion? 

Mr.  Stage :  I  do  not  see  where*  you  can  draw  the  line.  I  would 
like  to  call  your  attention  to  one  other  point  which  has  to  do  with  the 
mingling  of  legislative  and  administrative  functions.  Section  82  pro- 
vides :  "Council  shall  fix  the  salaries  of  all  officers,  clerks  and  employes 
in  the  city  government."  Do  I  take  it  by  that  that  the  fixing  of  salaries 
is  taken  by  the  framers  of  this  bill  to  be  a  legislative  act? 

]\lr.  Hogsett:  Certainly,  the  General  Assembly  could  do  that.  They 
did  it  in  all  former  laws,  fixing  the  salary  of  the  mayor  and  the  heads 
of  departments. 

Mr.  Stage :  Section  99  says  the  board  of  public  service  shall  fix  the 
compensation  and  bonds  of  all  persons  appointed  or  employed  by  the 
board.  In  your  opinion  that  is  a  mingling  of  legislative  and  executive 
functions  ? 

Mr.  Hogsett:  Yes.  It  is  giving  to  the  public  service  board  all 
the  powers  that  they  can. 

Mr.  Denman :  Speaking  of  the  matter  of  the  merit  system  and  the 
removal  of  officers,  Mr.  Hogsett,  do  you  think  it  would  be  advisable 
that  before  an  officer  could  be  removed  he  should  have  a  hearing,  even 
with  the  removal  power  being  lodged  somewhere  else  than  in  the  appoint- 
ing power  ?  I  agree  with  you  that  the  appointing  power  and  the  removal 
power  should  not  be  in  the  same  person,  but  should  there  not  also  be  a 
hearing  on  charges  preferred? 

Mr.  Hogsett :  I  suppose  the  people  would  feel  better  if  there  were 
a  hearing,  but  if  I  had  my  personal  notion  about  that  applied  I  would 
not  have  any  hearing.  I  would  have,  for  instance,  in  the  police  depart- 
ment the  chief  of  that  department.  If  there  is  an  inefficient  man  there, 
a  man  who  for  any  reason  than  a  political  or  religious  reason  should  be 
removed,  remove  him.  Then  you  are  accountable  to  the  head  of  that 
department  or  to  the  civil  service  commission,  whatever  it  may  be;  but 
there  seems  to  be  a  general  impression  that  there  ought  to  be  some  kind 
of  a  hearing  provided  for.  I  have  not  any  objection  to  that,  unless  you 
have  tribunals  such  as  we  have  in  Cleveland.  I  object  to  that,  a  tribunal 
composed  of  the  mayor  and  the  director  of  latv  and  the  president  of  the 
city  council.  You  want  to  get  a  non-partisan  tribunal  in  some  way  that 
will  have  no  regard  except  for  anything  affecting  the  merits  of  the  case. 
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Mr.  Denman:  If  the  removal  power  was  lodged,  then,  with  some- 
body else,  wouldn't  it  be  very  easy  for  that  board  and  the  appointing 
power,  for  the  purpose  of  a  machine,  to  combine,  if  there  was  no  hearing? 

Mr.  Hogsett:  There  might  be.  I  simply  say  this  question  of  not 
having  a  hearing  is  a  kind  of  a  notion  of  my  own  that  I  find  considerable 
opposition  to,  even  in  my  own  mind.  I  find  considerable  opposition  to  it 
in  the  most  of  cities,  so  I  don't  think  it  would  be  objectionable  to  put 
it  in. 

Mr.  Willis:  I  would  like  to  repeat  the  question  I  asked  last  night. 
There  was  under  discussion  before  this  committee  another  bill  in  the 
operation  of  which,  it  seems  to  be  conceded  by  all  hands,  we  would  have 
diverse  cfovernment.  My  question  was,  could  that  law  be  said  to  operate 
uniformly  throughout  the  state  ? 

Mr.  Hogsett :     It  could  not  be  said  to  do  so  if  it  did  not. 

Mr.  Willis:     Do  I  understand  you  to  say  it  would  not  operate? 

Mr.  Hogsett:  You  might  have  as  many  different  governments  as 
you  had  municipalities. 

Mr.  Painter:  I  would  like  to  ask  Mr.  Hogsett  a  question  about  a 
matter  that  is  not  touched  on.  We  have  several  cities  that  come  under 
the  law  providing  a  town  of  five  thousand  inhabitants  shall  be  a  city 
that  don't  desire  to  go  back  to  villages,  yet  the  government  provided 
in  the  Nash  Code  seems  to  be  very  cumbersome,  especially  in  regard  to 
the  city  treasurer.  The  speakers  on  the  Nash  Code  the  other  day  sug- 
gested we  dodge  that  matter  by  providing  that  the  county  treasurer 
should  be  nominated  and  elected  city  treasurer.  I  want  to  ask  your 
opinion  of  that? 

Mr.  Hogsett:  I  don't  know  of  any  provision  that  would  disqualify 
the  county  treasurer  from  also  being  the  city  treasurer,  but  if  we  are 
going  to  have  that  in  one  city,  let  it  be  of  uniform  operation. 

Mr.  Cole:  By  what  method  would  you  have  public  utility  corpora- 
tions compensate  the  city  or  the  citizens  for  the  use  of  the  franchise  ? 

Mr.  Hogsett:  I  would  have  them  to  carry  for  the  lowest  rate  of 
fare. 

Mr.  Cole:  What  criticisms  have  you  to  offer  upon  the  franchise 
provisions  of  the  Nash  Code? 

Mr.  Hogsett:     I  have  not  given  a  great  deal  of  consideration  to- 
the  franchise  provisions,  because  I  donit  think  franchise  provisions  in 
the  municipal  code  are  so  urgent  at  this  time  as  that  the  real  structure 
necessary  for  the  proper  government  of  the  municipalities  of  this  state 
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-ought  to  be  lost  sight  of  for  the  purpose  of  considering  the  public  fran- 
chise subject.  I  think  that  is  a  subject  of  sufficient  importance  to  come 
up  at  a  regular  session  as  an  independent  measure ;  but  there  is  one  sug- 
gestion that  I  will  make,  and  I  think  it  is  fair  criticism  of  the  provisions 
of  the  Nash  Code.  They  have  a  provision  there  that  a  franchise  shall  be 
granted  to  the  company  offering  the  best  terms  with  reference  to  fare, 
rental  and  repairs  and  a  lot  of  other  things;  that  they  shall  take  into 
consideration,  for  instance,  the  amount  that  the  bidder  offers  to  pay  into 
the  city  treasury  out  of  the  gross  receipts  and  how  much  street  it  is 
going  to  repair,  how  much  of  the  paving  on  the  street  the  company  is 
going  to  do. 

Now  I  believe  that  the  people  of  the  municipality  ought  to  have  the 
right  to  embody  any  of  those  conditions  in  an  ordinance  if  they  see  proper 
to  do  so,  but  that  the  bidder  should  be  apprised  of  those  conditions.  For 
instance,  now:  "Mr.  Bidder,  you  are  going  to  have  to  pay  two  and  a 
half  or  three  or  four  or  five  per  cent,  into  the  treasury  and  you  will  have 
to  pave  between  the  tracks  and  so  much  of  the  street.  Now,  then,  when 
you  bid,  having  to  do  those  things,  what  is  the  lowest  rate  of  fare?" 
Then  you  have  uniform  bids,  they  are  all  bidding  for  one  thing  and  there 
is  no  question  about  determining  who  is  the  lowest  bidder.  If,  for  in- 
stance, you  have  one  company  coming  in  and  saying,  "I  will  not  do  any 
such  thing,  but  I  will  carry  for  such  a  rate  of  fare,"  and  another  comes 
in  and  says,  "I  will  carry  for  such  a  rate  of  fare,  but  I  will  do  some 
paving;"  another  says,  "I  will  carry  for  such  a  rate  of  fare  and  do  some 
paving  and  pay  a  certain  percentage  of  the  gross  receipts  into  the  treas- 
ury," now.  all  those  bids  come  up  to  the  council  for  consideration.  They 
are  going  to  try  to  make  up  their  minds  which  would  be  for  the  best 
interests  of  the  city,  and. how  are  they  going  to  determine  that?  The 
only  way  that  that  can  be  fairly  determined  is  for  the  council  in  the  first 
place  to  provide  the  conditions  and  let  the  bid  be  solely  on  the  question 
of  rate  of  fare. 

Mr.  Cole:  Is  there  anything  in  the  governor's  code  that  would 
prohibit  the  council  from  passing  such  an  ordinance  and  giving  their 
specifications  in  their  bids? 

Mr.  Hogsett:  That  provision  in  the  code,  if  I  call  it  to  mind  cor- 
rectly now,  might  be  a  little  involved,  if  that  was  supposed  to  be  the 
purpose.  * 

Mr.  Cole:  What  is  your  position  upon  the  question  of  perpetual 
franchises? 
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Mr.  Hogsett:  I  have  not  any  position  on  perpetual  franchises  at 
all.  I  do  believe  that  there  should  be  municipal  control  of  public  utilities. 
On  the  other  hand  the  people  would  get  along  better  with  the  owners  of 
a  public  utility,  they  would  protect  the  investment  and  they  would  get  a 
fair  return  if  they  knew  what  they  were  protecting  and  what  kind  of  a 
return  they  should  make  in  order  to  be  fair.  I  think  that  the  Massachu- 
setts system  is  a  good  system.     I  believe  it  is. 

Mr.  Stage:  In  that  connection  I  would  like  to  ask  Mr.  Hogsett 
whether  he  believes  in  the  limitation  of  franchises  for  a  fixed  term  ? 

Mr.  Hogsett:  The  Massachusetts  system,  as  I  understand  it,  makes 
the  franchise  terminable  at  any  time. 

Mr.  Stage:     Do  you  think  that  is  better  than  a  fixed  term? 

Mr.  Hogsett:  I  am  inclined  to  think  that  is  the  system  I  would 
adopt  if  I  were  to  do  what  I  believed  to  be  for  the  interests  of  all  con- 
cerned. 

Mr.  Stage:  Under  such  a  system  as  that  would  you  advocate  a  fixed 
term  of  15,  25,  50  or  100  years? 

]Mr.  Hogsett:  If  I  could  not  get  the  other  I  would  get  the  best  I 
could,  with  as  much  municipal  control  as  I  could  get. 

Mr.  Worthington :  I  would  like  to  know  if  in  your  judgment  a  city 
of  six  thousand  would  be  required  to  have  all  the  heads  of  departments^ 
that  a  city  of  300,000  would  require? 

Mr.  Hogsett:  I  see  no  necessity  for  having  any  more  than  four 
heads  of  departments  in  any  of  them,  and  I  don't  think  four  heads  of 
departments  in  a  city  of  six  thousand  would  be  cumbersome.  You  have 
the  solicitor,  you  have  somebody  to  keep  the  accounts,  there  are  two- 
heads.  You  have  somebody  to  look  after  the  public  works,  there  is  an- 
other, and  you  have  the  head  of  the  fire  and  police,  that  is  another.  A 
city  of  six  thousand  could  have  those  and  could  not  be  very  much  bur- 
dened. The  compensation,  of  course,  could  be  made  according  to  the 
services  necessary  to  be  rendered  in  the  municipality. 

Mr.  Willis:     Doesn't  this  present  code  require  more  than  four? 

Mr.  Hogsett:  You  would  have  to  have  men  to  look  after  your 
police  and  fire  in  towns  of  five  or  six  thousand.  You  would  have  more 
men  in  a  board  than  you  would  have  in  a  department  in  some  of  them, 
probably. 

Mr.  Willis:  What  I  want  to  know  is,  whether  under  the  Nash 
code  a  city  of  six  thousand  would  require  to  have  ail  the  heads  of  de- 
partments that  a  city  of  300,000  would  ha:ve  ? 
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Mr.  Hogsett :  I  think  it  should.  The  department  would  not  neces- 
sarily be  so  large. 

Mr.  Willis:  I  mean  the  heads  of  departments.  Wouldn't  it  be 
possible  to  have  a  code  that  would  not  require  a  city  of  six  thousand 
to  have  as  many  departments  as  others  would  have?  Would  it  be  pos- 
sible for  the  legislature  to  enact  a  code  that  would  require  a  less  niun- 
ber  of  heads  of  departments  in  a  smaller  city  than  in  a  larger  one? 

Mr.  Hogsett:  As  I  have  said,  I  think  the  law  must  be  uniform 
and  the  law  must  create  the  agencies  to  carry  on  the  business  of  the 
municipality. 

Mr.  Silberberg:  Could  not  one  head  fill  three  departments  in  the 
smaller  cities? 

Mr.  Hogsett:     Yes. 

Mr.  Williams :  I  do  not  see  quite  the  difference  between  the  legis- 
lative power  and  the  administrative  power.  Is  not  the  conferring  on 
the  board  of  public  service  the  right  to  fix  salaries  giving  them  legis- 
lative powers? 

Mr.  Hogsett :     I  think  that  is  in  the  nature  of  the  legislative  power. 

Mr.  Williams:  Do  you  think  the  Nash  code  sufficiently  defines 
that? 

Mr.  Hogsett :  I  would  not  give  that  power  to  any  board  of  public 
service.  I  think  the  board  of  public  service  provided  for  in  that  code 
is  simply  something  that  municipalities  ought  not  to  have.  I  don't  think 
it  is  right,  and  I  think  the  powers  of  the  board,  and  the  fact  that  they 
are  all  elected  at  the  same  time  and  all  go  out  at  the  same  time,  and  the 
thinp:s  they  have  in  their  hands  and  under  their  control  makes  that  pro- 
vision one  which  I  would  not  indorse  under  any  circumstances. 

Mr.  Williams:  Would  you  suggest,  then,  that  the  board  of  public 
service,  if  we  are  to  have  one,  should  have  their  terms  expire  at  differ- 
ent times? 

Mr.  Hogsett:  If  I  was  going  to  have  a  board  of  public  service  I 
would  adopt  the  federal  plan  and  have  one  man  at  the  head  of  that  de- 
partment. Now  you  want  to  put  three  at  the  head  and  elect  them.  Put 
one  man  at  the  head  of  that  department,  appointed  by  the  mayor,  and 
don't  give  that  man  all  of  the  autliority  to  fix  the  compensation  and  fix 
the  bonds  and  everything  of  that  kind  of  the  employes  of  the  department, 
but  let  the  bonds  and  compensation  and  things  of  that  kind  be  fixed 
by  the  council.  Don't  give  that  department  so  much  power.  Have  it 
so  that  it  is  responsible  to  somebody,  responsible  to  the  central  authority, 
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namely,  the  chief  executive.     Don't  divide  the  executive  authority  or 
executive  power.    Make  him  responsible  to  the  chief  executive. 

On  motion,  the  committee  then  adjourned  to  meet  at  9  o'clock  A. 
M,  on  August  29th. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 
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75TH   General  Assembly,   Extraordinary  Session. 

Columbus,  Ohio,  September  4,  1902. 
10:00  o'clock  a.  m. 

The  special  committee  on  Municipal  Codes  of  the  House  of  Repre- 
sentatives met  in  Legislative  Hall  at  10:00  a.  m.,  Mr.  Comings  pre- 
siding. Under  the  program  arranged  by  the  sub-committees  on  Program 
ihe  sessions  of  this  day  are  devoted  to  hearing  addresses  from  the- 
mayors  of  cities  and  villages. 

On  rolKcall,  the  following  members  responded  to  their  names: 
Comings,  Stage, 

Painter,  Ainsworth, 

Guerin,  Huffman, 

Price,  Sharp, 

Cole,  Thomas, 

Williams,  Brumbaugh, 

Metzger,  Silberberg, 

Worthington,  Hypes. 

Denman, 

A  motion  was  carried  to  recess  ten  minutes  in  order  to  ascertain  if 
Mayor  Flcischman  of  Cincinnati,  was  present  and  prepared  to  address 
the  committee. 

After  a  recess  of  ten  minutes,  the  committee  was  called  to  order  by 
the  Chairman. 

The  Chairman :  I  am  very  happy  to  announce  that  Mayor  Fleisch- 
man,  of  Cincinnati,  is  present  this  morning,  and  will  occupy  a  few 
moments  in  speaking  upon  the  Code. — Mayor  Fleischman,  of  Cincinnati. 

Mayor  Fleischman :  Mr.  Chairman  and  Gentlemen — If  I  were  to 
speak  from  the  Cincinnati  standpoint  alone,  there  mi^ht  be  very  many  sug- 
gestions that  T  could  make,  from  knowledge  that  I  have  gained  during 
the  experience  of  the  last  two  years,  but  I  appreciate  that  the  Legis- 
lature has  a  very  difficult  task  before  it  in  undertaking  to  satisfy  so- 

(160) 
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many  diflFerent  cities,  and  so  many  cities  of  such  different  sizes.  It  is 
not  an  easy  matter,  I  know,  to  satisfy  a  city  of  five  thousand  people 
with  the  same  form  of  government  used  for  a  city  of  three  hundred 
thousand. 

There  are  one  or  two  different  things  that  suggest  themselves  to 
me,  however,  in  my  study  of  the  Code,  and  one  of  them  is,  the  size  of 
the  Board  of  Public  Service.  I  feel  assured  that,  from  a  Cincinnati 
standpoint,  a  board  of  three  members  cannot  do  the  work,  with  justice 
to  itself  and  to  the  people.  The  Board  of  Public  Service  that  we  have 
to-day  consists  of  five  members,  and  I  know  that  they  can  hardly  do  the 
work  they  have  to  do  to-day,  while  a  new  board  of  three  members,  as 
contemplated  by  the  new  code,  will  have  a  great  deal  more  work  to  do. 
For  instance,  they  have  charge  of  several  charitable  institutions,  have 
charge  of  the  Work  House,  the  Hospital,  the  Reform  School.  It  was 
suggested  this  morning  that  it  might  not  be  a  bad  plan  if  the  Work 
House  and  the  Reform  School  were  placed  in  the  hands  of  the  Board 
of  Public  Safety,  as  suggested  by  the  Code.  Another  point  which  has 
occured  to  me — and  this  is  absolutely  my  own  view — is  that  it  would 
not  be  a  bad  idea  or  a  bad  plan  if  the  Board  of  Public  Service  were  an 
appointive,  rather  than  an  elective  board;  it  would  rather  place  the 
responsibility  of  the  city  government  in  the  hands  of  the  chief  exec- 
utive of  the  city,  and  I  have  always  been  in  favor  of  a  centralized  re- 
sponsibility in  city  governments. 

I  do  not  know  as  there  is  really  any  other  suggestions  that  I  have 
to  make.  I  believe  that  the  arrangement  of  council  under  the  new 
bill  is  about  as  good  as  can  be  made ;  council  should  be  given  the  power 
that  is  contemplated  under  the  Code.  I  think  that  these -suggestions 
about  cover  all  the  points  that  I  have  considered,  though  it  cover3 
them  rather  briefly.  There  are,  of  course,  reasons  for  a  number  of  these 
things,  and  I  shall  be  glad  if  any  one  desires  to  ask  any  questions,  to 
give  my  reasons  for  any  of  the  changes  that  I  have  suggested. 

•  Mr.  Stage :     I  understand  you,  Mayor  Fleischman,  to  say  that  you 
believe  in  a  centralized  responsibility? 

Mayor  Fleischman:    Yes. 

Mr.  Stage :  Wouldn't  it  be  well  to  have  the  Board  of  Public  Safety 
elected,  rather  than  to  have  a  board  of  three  or  five,  appointed  by  the 
executive  ? 

Mayor  Fleischman:     We  have   found  that  our  board  plan  works 
very  well  in  Cincinnati. 
11 
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Mr.  Stage:  Would  you  say,  from  your  experience  in  Cincinnati, 
that  the  so-called  Federal  plan,  rather  than  three  or  five,  would  not  be 
better? 

Mayor  Fleischman :  I  don't  know  as  it  would  be  better ;  no,  I  think 
that  a  board  of  three  or  five,  with  this  board  divided  into  different  de- 
partments, dividing  its  duties;  that  is,  each  member  of  the  board  to 
have  charge  of  a  department  to  be  designated  by  the  board  itself,  but 
as  a  body,  constituting  a  board  to  have  entire  charge,  oversight,  would 
be  better. 

Mr.  Stage :  I  believe  in  centralized  responsibility  so  far  as  the  chief 
executive  is  concerned,  but  not  so  far  as  the  board  is  concerned. 

Mayor  Fleischman:  I  believe  in  centralized  responsibility,  so  far 
as  he  is  to  appoint  this  board,  and  have  the  board  responsible  to  him. 
As  at  present  contemplated,  the  board  is  separate  and  apart;  it  is  not 
responsible  to  anybody. 

Mr.  Stage :  You  think  that  if  there  were  trouble  or  mismanage- 
ment or  malfeasance,  under  the  new  board,  you  think  it  would  be 
difficult  to  put  your  finger  on  the  particular  man  who  was  responsible. 
Would  not  that  be  so  under  any  system  of  a  board  of  three  or  five? 

Mayor  Fleischman :  Not  necessarily ;  their  meetings  are  open,  their 
records  are  there  to  show  what  they  have  done  or  what  they  have  not 
done,  and  what  each  man  has  or  has  not  done. 

Mr.  Stage :  Hasn't  it  been  the  experience  that  we  have  had  trouble 
with  the  Boards  of  County  Commissioners  all  over  the  state  of  Ohio  be- 
cause of  divided  responsibility? 

Mayor  Fleischman:  I  don't  believe  that  there  is  a  divided  respon- 
sibility in  the  case  of  a  board  that  is  an  appointive  board  in  a  city, 
and  in  this  board  having  charge  of  the  public  works  of  the  city,  each 
member  having  charge  of  a  certain  department  of  the  public  works 
of  the  city — that  is  my  idea  of  the  board  plan.  I  think  there  should 
be  a  board  composed  of  a  certain  number  of  nuen,  each  man  to  be  desig- 
nated by  that  board  to  have  charge  of  a  certain  department  of  the  ptiblic 
work  under  the  board,  but  all  of  them  to  constitute  a  board  to  vote 
upon  certain  points  that  may  come  before  them. 

Mr.  Stage :  That  is  practically  what  our  Board  of  Control  in  Cleve- 
land amounts  to  now,  composed  of  all  heads  of  departments. 

Mayor  Fleischman:     I  judge  it  is,  yes. 

Mr.  Price :     Your  notion,  Mr.  Mayor,  is  that  the  board  should  be  a 
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legsilative  body,  and  at  the  same  time  be  so  constituted  that  it  can  be 
an  executive? 

Mayor  Fleischman :  Well,  it  should  be  an  administrative,  rather  than 
a  legislative  body. 

Mr.  Price:     But  I  mean,  to  have  both  powers  at  the  same  time? 

Mayor  Fleischman:  No;  I  think  the  legislative  part  should  belong 
absolutely  to  council ;  I  don't  think  the  board  should  be  a  legislative  body, 
body. 

Mr.  Price :     It  performs  some  acts  of  the  legislative  ? 

Mayor  Fleischman:    Yes. 

Mr.  Price :  That  is  what  I  mean.  For  instance,  if  they  wanted  to 
create  an  office  in  some  department,  it  would  require  the  whole  board  to 
create  it,  while  one  of  them  might  administer — 

Mayor  Fleischman:  At  the  head  of  his  department.  One  man 
designated  by  the  board  itself,  not  by  anyone  else,  but  by  the  board  itself, 
to  have  charge  of  some  certain  public  institution,  another  member  to  have 
charge  of  the  street  cleaning  department  and  repairing.  Let  each  mem- 
ber of  the  board  be  designated  by  the  board  itself  to  take  charge  of  a 
certain  department. 

Mr.  Price:    You  are  not  an  attorney  by  profession? 

Mayor  Fleischman:     No. 

Mr.  Price :    Then  I  won't  ask  you  any  legal  questions. 

Mr.  Williams :  I  would  like  to  have  the  mayor  give  the  committee 
his  idea  as  to  the  board  governing  the  fire  and  police  departments  ? 

Mayor  Fleischman:  Well,  in  my  experience,  I  believe  that  our 
police  department,  as  it  is  to-day,  under  a  commission  appointed  by  the 
governor,  is  as  good  as  it  can  be,  and  I  do  not  believe  that  it  should  be 
changed.  My  reasons  therefor  are  very  plain  ones:  All  police  depart- 
ments should  be  kept  free  from  any  political  influence.  The  danger  which 
arises,  the  mayor  appointing  the  board  of  public  safety,  which  takes  the 
place  of  the  police  commission  as  it  stands  to-day,  is,  that  the  board  of 
public  safety  practically  passes  upon  the  acts  of  the  mayor,  insomuch  as 
that  board  confirms  or  disapproves  of  his  acts.  It  makes  it  possible  for 
the  police  department  to  get  into  politics.  The  board  passes  upon  the 
appointments  or  acts  of  the  mayor  who  has  named  them.  I  do  not 
believe  that  you  will  find  a  board  of  men  whom  the  mayor  might  appoint 
who  would  be  very  likely  to  disapprove  of  any  acts  for  which  the  mayor 
mig^t  be  responsible.  I  do  not  believe  that  a  mayor  who  would  send 
the  name  of  an  officer,  for  instance,  to  the  board  of  public  safety  for 
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confirmation,  would  be  likely  to  have  his  act  disapproved;  I  do  not 
believe  the  board  would  be  likely  to  disapprove  it,  because  they  are  created 
by  the  mayor  themselves.  As  it  stands  to-day,  we  have  a  safeguard 
The  police  commission  is  appointed  by  the  Governor,  and  they  are  a 
check  upon  the  mayor,  and  the  mayor  is  also  a  check  upon  them.  The 
same  thing,  practically,  applies  to  the  fire  commissioners;  if  the  board 
of  public  safety  were  to  take  their  place,  the  same  remarks  would  apply. 
As  it  stands  to-day  the  mayor  has  absolutely  nothing  to  do  with  the 
appointment  of  the  fire  department;  the  commissioners  appoint  their 
own  foremen. 

Mr.  Guerin :  I  would  like  to  ask  the  mayor  a  question :  I  would 
like  to  ask  you.  Mayor  Fleischman,  what,  in  your  opinion  should  con- 
stitute the  duties  of  a  mayor  of  a  city  in  a  general  way? 

Mayor  Fleischman:  Well,  the  mayor  should  be,  to  my  mind,  the 
responsible  head  of  the  city  government. 

Mr.  Guerin:  And  the  only  way  he  can  be  made  the  responsible 
head,  is  to  put  him  in  such  a  postion  that  if  a  board,  or  the  head  of  a 
department  is  unfaithful  in  the  discharge  of  his  duties,  that  he  may 
remove  him? 

Mayor  Fleischman :     That  he  may  have  the  power  of  removal,  yes. 

Mr.  Guerin :  I  want  to  ask  you  whether  or  not,  in  your  experience 
as  mayor,  you  have  not  found  that  it  is  better  to  leave  the  executive 
management  and  control  of  men  in  the  police  and  fire  departments  to 
the  chiefs  of  those  departments,  rather  than  to  the  board,  or  head  of 
any  department? 

Mayor  Fleischman :  The  control  and  management  have  been  prac- 
tically in  the  hands  of  the  police  and  fire  departments,  in  my  experience. 

Mayor  Fleischman:  The  mayor  has  control  of  the  police  depart- 
ment of  Cincinnati,  under  rules  prescribed  by  the  police  commissioners. 

Mr.  Guerin:  I  want  to  ask  Mr.  Fleischman  if,  in  his  opinion,  ar. 
impartial  civil  service  can  be  maintained  in  any  other  manner  than  by 
a  bi-partisan  board,  appointed  by  some  power  other  than  the  municipal 
power  ? 

Mayor  Fleischman:  I  am  afraid  not.  It  would  depend  upon  the 
men,  of  course,  that  you  got  into  office,  but  there  is  always  a  chance  of 
politics  being  brought  into  the  police  and  fire  departments,  if  the  appoint- 
ment is  made  by  the  executive  of  the  city. 

Mr.  Guerin :  I  will  ask  you  whether  or  not  you  do  not  think  it  is 
a  good  thing,  in  city  government,  to  have  these  heads  of  departments 
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meet  with  the  mayor  occasionally,  and  to  keep  him  thoroughly  informed 
as  to  the  condition  of  affairs  in  the  city,  and  then  to  make  it  his  duty  to 
report  to  council  such  recommendations  for  the  wel^re  of  the  city  a  •• 
he  may  deem  fit  and  proper? 

Mayor  Fleischman:  The  mayor  does  that  to-day.  He  makes  the 
recommendations,  independently,  of  course;  but  the  plan  to  have  him 
meet  with  the  heads  of  the  departments  appears  to  me  a  good  one. 

Mr.  Guerin:  In  this  same  connection  I  wanted  to  ask  you — I  do 
not  know  what  your  form  of  government  is  in  Cincinnati — but  if  there 
should  not  be  a  provision  providing  that  the  board  or  the  heads  of  de- 
partments in  the  various  branches  of  city  government  should,  once  a 
year,  make  up  and  deliver  to  the  mayor  an  estimate  of  the  expenditures 
for  the  maintenance  of  their  department  for  the  next  year,  give  that  to 
the  mayor  and  let  him  make  a  budget,  and  once  a  year,  or  oftener  if 
required,  present  that  to  the  city  council,  but  all  the  time  making  him 
responsible  for  the  expenditures  recommended  to  council? 

Mayor  Fleischman :  That  would  all  come  under  the  head  of  making 
the  mayor  the  responsible  head  of  the  city  government. 

Mr.  Guerin:  May  I  ask  how  long  you  have  been  mayor  of  Cin- 
cinnati ? 

Mayor  Fleischman:     Two  years  and  a  half. 

Mr.  Cole :  That  board  of  public  affairs  in  Cincinnati — the  board  of 
public  service  in  Cincinnati — is  that  the  proper  designation? 

Mayor  Fleischman:     Yes. 

Mr.  Cole:     That  board  is  elected? 

Mayor  Fleischman:     Yes. 

Mr.  Cole:     Has  that  board  been  performing  acceptable  service? 

Mayor  Fleischman :  •  The  service  has  been  acceptable,  in  so  far  as 
it  has  gone,  but  the  trouble  under  the  new  code  is,  that  the  board  will 
be  reduced  in  numbers,  while  it  has  increased  responsibilities. 

Mr.  Cole :  If  three  men  cannot  perform  that  service,  how  do  you 
expect  one  man  to  do  it? 

Mayor  Fleischman :     I  do  not  expect  one  man  to  do  it. 

Mr.  Cole:  Your  contention  is,  that  the  mayor  should  be  the  re- 
sponsible head  of  the  city  government,  and  appoint  directors  to  super- 
intend* the  different  departments  ? 

Mayor  Fleischman:     No,  that  is  not  my  proposition. 

Mr.  Cole :  Your  proposition  is,  that  the  mayor  shall  appoint  boards, 
and  not  the  directors? 
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Mayor  Fleischman:     Yes. 

Mr.  Cole:  Don't  you  think  it  just  as  well  to  make  these  boards 
responsible  to  the  jeople  as  to  make  them  responsible  to  the  mayor  ? 

Mayor  Fleischman:     I  do  not. 

Mr.  Cole:  Don't  you  think  the  state  government  works  pretty 
satisfactorily, — to  make  the  head  of  a  state  department  an  elective  officer? 
You  would  not  advise  making  the  Governor  the  responsible  head  an< 
have  him  appoint  the  heads  of  departments? 

Mayor  Fleischman :    The  scope  is  too  large. 

Mr.  Cole :  The  governor  appoints  the  heads  of  institutions,  but  not 
the  heads  of  executive  departments,  and  the  only  scandals  that  have  ever 
arisen  have  been  under  the  power  of  the  governor  to  appoint  these  boards 
in  the  state  government.  The  elective  power  has  seldom  been  betrayed 
in  the  state  of  Ohio,  but  the  appointive  power  oft  has  been ;  and  I  think 
it  would  be  a  great  gain  to  the  state,  to  the  cities  of  the  state  of  Ohio, 
if  more  officers  were  elective  instead  of  appointive. 

Mayor  Fleischman:     Then  under  your  plan  you  would  make  th^=- 
clerk  of  the  corporation,  or  the  auditor,  as  you  call  him,  an  elective  officer  "^S 

Mr.  Cole :  I  don't  mean  the  appointment  of  the  auditor,  nor  of  th«i™e 
treasurer,  nor  of  the  other  officers  contemplated  under  the  Code.  I  meai^cTi 
the  appointment  of  this  Board  of  Public  Service,  —  that  is  the  only  boar  — d 
I  refer  to. 

Mr.  Price:  All  of  whose  duties  really  would  centre  in  the  mayo^^sr, 
as  executive  officer? 

Mayor  Fleischman :  The  administrative  board  of  the  city  is  what  — 1 1 
consider  the  Board  of  Public  Service,  and  it  would  pass  upon  the  wo  -^rk 
of  the  mayor  or  other  department. 

Mr.  Price :  I  want  to  draw  out  the  fact  that  the  Auditor  of  State  -^  is 
an  accountant,  the  same  as  the  clerk,  and  the  treasurer  is  the  custodian  of 
the  funds. 

Mayor  Fleischman :     We  have  an  auditor  in  the  city. 

Mr.  Price :     Who  is  elected  ? 

Mayor  Fleischman:     And  who  is  to  be  elected,  under  the  conte^ro- 
plated  bill. 

Mr.  Price:     The  bill  provides  that  an  attorney  for  the  city  shalL    be 
appointed,  and  the  attorney-general  is  elected  in  the  state? 

Mayor  Fleischman:     Yes. 

Mr.  Brumbaugh :  Do  you  consider  it  best  that  a  solicitor  should  be 
appointed  by  the  mayor? 


Morning  Session,  September  4,  ipo2.  167 

Mayor  Fleischman:  I  don't  know,  as  the  bill  stands,  whether  it 
makes  any  change;  if,  however,  the  mayor  has  more  authority  and  is 
given  more  power  to  make  it,  it  would  be  his  duty  to  appoint  his  own 
solicitor. 

Mr.  Brumbaugh :  Shouldn't  the  solicitor  be  answerable  to  the  people, 
rather  than  to  the  mayor  ?  In  case  of  the  appointment  of  a  solicitor  by  the 
mayor,  or  in  machine  politics,  the  man  appointed  might  be  the  creature 
of  the  machine,  or  a  man  under  obligations  to  the  mayor,  and  also,  in  a 
contest,  in  the  matter  of  a  contest  between  the  mayor  and  council,  you 
can  easily  see  how,  if  the  mayor  appointed  the  solicitor,  all  the  way 
through,  there  would  be  danger. 

Mayor  Fleischman :  I  really  believe  it  is  immaterial,  as  far  as  good 
government  is  concerned,  outside  of  the  point  raised  by  you ;  it  is  some- 
thing I  had  not  thought  of  before. 

Mr.  Brumbaugh :  I  have  been  reading  the  parts  of  the  Code  relating 
to  the  duties  of  the  solicitor,  and  it  seems  to  me  that  if  he  is  an  attorney 
who  is  to  impartially  advise,  it  would  be  necessary  to  have  him  answerable 
to  the  people  rather  than  to  the  mayor.  Take  that  one  single  case  of  the 
mayor  — 

Mayor  Fleischman:  I  say,  outside  of  that  one  point,  I  don't  know 
as  it  makes  any  difference.     It  may  be  just  as  well  for  him  to  be  elected. 

Mr.  Brumbaugh :  In  a  case  where  a  mayor  and  council  held  adverse 
views,  or  in  any  contest,  or  deadlock,  between  council  and  mayor, —  the 
solicitor  would  not  be  in  a  position  to  give  a  fair  and  impartial  opinion 
in  rep^ard  to  the  question,  being  the  creature  of  the  mayor. 

Mayor  Fleischman :     That  view  may  be  a  correct  one,  as  to  that. 

Mr.  Silberberg:  On  page  36  of  the  Code  bill,  line  912,  it  reads: 
^'Council  shall,  by  ordinance,  determine  the  number  of  clerks  and  em- 
ployes in  the  office  of  the  mayor,  and  shall  fix  their  duties,  bonds  and 
compensation.  Such  clerks  and  employes  shall  be  appointed  by  the 
mayor,  and  shall  serve  during  the  term  of  the  mayor,  unless  sooner  re- 
moved by  him  for  cause,  which  shall  be  stated  to  council." 

Now,  Mr.  Fleischman,  will  you  please  tell  me  who  shall  pass  upon 
the  sufficiency  of  the  cause? 

Mayor  Fleischman:  I  judge  by  this,  the  mayor.  I  have  that 
marked,  Mr.  Silberberg,  and  I  judge  the  words,  "Which  shall  be  stated 
to  council,"  should  be  taken  out,  eliminated. 

Mr.  Denman :  Mr.  Mayor,  will  you  please  explain  the  duties  of  the 
board  of  public  service  in  Cincinnati? 
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Mayor  Fleischman:    As  it  stands  to-day? 

Mr.  Denman:     Yes. 

Mayor  Fleischman :     It  is  the  administrative  board  of  the  city. 

Judge  Thomas:  Has  council  anything  to  say  as  to  what  streets 
shall  be  improved? 

Mayor  Fleischman :  Yes ;  that  is  by  resolution  of  council,  by  ordi- 
nance, and  the  board  of  public  service  declares  it  necessary. 

Judge  Thomas:     And  recommends  to  council? 

Mayor  Fleischman:     Yes. 

Judge  Thomas:  They  have  power  to  make  contracts  for  the  im- 
provement of  streets? 

Mayor  Fleischman :  Under  the  same  requirements,  the  same  regu- 
lations. 

Judge  Thomas:  Can  they  make  any  contracts  until  authorized  by 
Council  ? 

Mayor  Fleischman:  No,  no.  But  as  they  are  constituted  to-day, 
they  also  act  as  a  legislative  body;  they  act  upon  franchises,  in  conjunc- 
tion with  council;  the  franchise  is  first  passed  by  council,  then  through 
the  board  of  public  service,  then  passed  upon  by  the  mayor. 

Mr.  Price:  What  do  you  think  of  that  provision,  Mr.  Mayor,  for 
making  the  franchises? 

Mayor  Fleischman:  I  think  as  contemplated  under  the  new  Code, 
it  is  very  safe,  as  between  council  and  the  mayor;  I  do  not  think  the 
intervention  of  a  third  body  is  at  all  necessary. 

Mr.  Williams :  I  would  like  to  ask  you  if  it  was  not  your  intention 
that  the  members  of  that  administrative  board  alone  should  be  appointed 
by  the  mayor,  and  that  the  heads  of  the  executive  departments,  such 
as  the  auditor,  should  be  elected? 

Mayor  Fleischman:     Absolutely. 

Mr.  Stage:  I  want  to  ask  a  question, — it  may  seem  frivolous,  but:. 
I  ask  it  seriously.  Do  you  think  the  executive  department  of  a  city 
would  be  strengthened  by  having  a  board  of  three,  a  mayoralty  board  oF 
three  or  five,  rather  than  one  mayor  of  a  city  ? 

Mayor  Fleischman :  I  think  so,  because  one  man  could  not  do  thcr 
work. 

Mr.  Stage:     Then  you  think  they  ought  to  have  a  board  of  mayors? 

Mayor  Fleischman:  Not  a  board  of  mayors;  in  any  corporation, 
usually  they  have  a  president  and  a  board  of  directors.  A  city  is  a 
corporation  and  should  be  conducted  as  a  corporation. 
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Mr.  Stage :  Do  you  think  it  would  strengthen  it  to  have  more  than 
one? 

Mr.  Denman :  I  would  like  to  have  the  mayor  say  what  objection  he 
would  see  to  have  one  man  occupy  the  position  of  the  board,  with  author- 
ity to  hire  the  necessary  help  to  supervise  the  work  under  each  department? 
Say  that  you  had,  instead  of  the  board  of  public  service,  one  man  as  a 
director,  giving  him  all  the  power  to  hire  the  necessary  help  to  supervise, 
and  the  necessary  clerks  and  laborers,  etc.,  to  perform  the  work  under 
their  charge? 

Mayor  Fleischman:  I  believe  one  man  could  do  the  work, — the 
proper  man. 

Mr.  Denman :  Well,  what  advantages  are  there  then,  in  having 
more  than  one,  or  what  disadvantages,  or  what  dangers? 

Mayor  Fleischman :     In  having  more  than  one  ? 

Mr.  Denman :     No ;  one  man  ? 

Mayor  Fleischman:  The  old  danger  of  a  man  building  up  a  ma- 
chine around  himself. 

Mr.  Painter:  I  would  ask  you,  Mr.  Mayor,  if  it  is  not  your  idea 
that  the  board  of  public  service,  in  a  city  such  as  Cincinnati,  composed 
of  five  members,  would  be  more  capable  of  handling  that  tremendous 
business,  than  would  one  man? 

Mayor  Fleischman:  If  the  one  man  were  permitted  enough  help, 
and  to  expend  enough  money  to  insure  the  proper  kind  of  help,  and  to  get 
the  proper  kind  of  people,  so  that  he  could  do  the  work;  but  it  is  very 
doubtful  whether  one  man  could  select  proper  assistants  in  the  work, 
while  you  could  elect  or  appoint  five  men  as  heads  of  departments  to  a 
great  deal  better  advantage. 

Mr.  Price:  In  the  practical  operation  of  your  board  down  there, 
as  I  understand  you,  there  are  five  members;  one  of  them  is  appointed 
to  look  after  certain  departments,  or  certain  things ;  another  is  assigned 
to  another  department,  a  third  to  another  department,  and  so  with  the 
fourth  and  fifth  members ;  that  is,  the  executive  work  of  your  municipal 
corporation,  as  to  the  board,  is  divided  by  itself,  so  that  one  man  pays 
particular  attention  to  a  particular  thing? 

Mayor  Fleischman :     And  all  act  as  a  committee  of  the  whole. 

Mr.  Price :  And  while  that  is  the  case,  yet  they  acj  also  on  a  great 
many  things,  in  determining  what  shall  be  done  in  their  departments? 

Mayor  Fleischman:  They  determine  the  general  policy  and  the 
policy  of  each  department ;  the  city  is  divided  into  districts,  and  each  man 
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has  charge  of  his  own  district;    but  still,  the  whole  board  has  super- 
vision of  all  the  districts  of  any  individual. 

Mr.  Price:  Then  there  can't  be  very  much  difference  between  that 
and  having  a  department,  such  as  a  director  of  accounts,  director  of  law, 
and  of  public  safety,  and  having  them  to  constitute  a  board  that  should 
have  general  supervision  of  the  whole  affairs  of  the  city? 

Mayor  Fleischman :  The  only  difference  is  that  this,  board  does  not 
include  any  director  of  public  safety;  this  board  is  merely  the  board 
of  public  works,  entirely  independent  of  any  other  board  or  part  of  the 
government  of  the  city, — there  is  where  that  difference  is;  this  board 
has  only  charge  of  the  public  works  of  the  city. 

Mr.  Price:  But  in  their  practical  operation  as  to  their  work,  they 
work  practically  as  directors  of  a  certain  department. 

Mayor  Fleischman:  Only  of  the  public  works  of  the  city,  the 
streets  and  parks  and  public  institutions. 

Judge  Thomas:  Just  one  other  question:  Should  the  members  of 
the  board  of  public  service  be  elected  all  at  one  time,  or  one  at  a  time, 
to  serve  for  three  or  five  years? 

Mayor  Fleischman :  My  suggestion  is,  that  they  should  not  be  elected 
at  all. 

Judge  Thomas:     If  they  are  elected? 

Mayor  Fleischman :     All  at  one  time. 

Mr.  Metzger:  Do  I  understand  you  to  say  that  this  Board  of 
Public  Affairs  in  the  city  of  Cincinnati  has  legislative  power? 

Mayor  Fleischman:     Yes. 

Mr.  Metzger:  Do  you  think  there  ought  to  be  entire  separation  of 
the  legislative  and  executive  power? 

Mayor  Fleischman:     Yes. 

Mr.  Metzger:  Then  this  board  ought  not  to  have  the  legislative 
■  power  ? 

Mayor  Fleischman:     I  think  not. 

Mr.  Silberberg :  I  want  to  get  your  opinion  on  the  following,  on  page 
51,  line  1288,  clerk  of  the  police  court.  "In  every  city  there  shall  be 
a  clerk  of  the  police  court,  who  shall  be  elected  for  a  term  of  three  years 
and  shall  serve  until  his  successor  is  elected  and  qualified."  In  your 
opinion,  would  it^be  better  for  this  officer  to  be  elected  or  appointed  by  the 
mayor  ? 
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Mayor  Fleischman:  Absolutely  it  makes  no  difference  in  his  case; 
his  duties  are  such  that  he  can  just  as  well  be  elected  as  appointed,  or 
appointed  as  elected. 

Mr.  Metzger:  Isn't  it  better  to  have  him  appointed  by  the  police 
court,  anyhow? 

Mayor  Fleischman:  He  has  charge  of  the  police  department;  it 
might  not  be  a  bad  plan. 

Mr.  Worthington:  What  are  your  reasons  for  saying  that  the 
members  of  the  board  should  be  all  elected  at  one  time? 

•   Mayor  Fleischman:     I  think  if  the  Board  is  going  to  be  elected, 
they  should  all  go  in  together  and  come  out  together. 

Mr.  Worthington :  Don't  you  think  a  man  with  experience,  or  one 
or  two  men  with  experience  in  the  board,  would  not  be  better  than  all 
new  members  going  in? 

Mayor  Fleischman:     I  don't  think  it  would  add  a  great  deal. 

Mr.  Worthington:  In  speaking  of  a  board  of  four  men,  why 
wouldn't  it  do  to  have  just  one  man  as  head  of  a  department,  and 
divide  the  city  into  districts,  and  appoint,  say  three  to  five  superinten- 
dents, and  hold  these  superintendents  responsible,  they  to  be  removed  at 
any  time  for  cause? 

Mayor  Fleischman:  I  think  that  matter  was  taken  up  a  moment 
ago.  The  question  is  upon  the  kind  of  men  he  would  appoint — if  he 
could  get  the  proper  kind  of  men.  There  are  superintendents  under 
the  board,  superintendents  of  waterworks,  of  street  cleaning  and  repair- 
ing, but  these  five  men  have  charge  of  the  different  departments. 

Mr.  Worthington:  In  the  actual  business  a  man  carries  on,  I  be- 
lieve they  generally  have  one  head. 

Mayor  Fleischman :  If  you  divide  it  under  different  heads,  the  lower 
down  you  get,  the  more  you  have;  if  you  have  different  departments 
in  your  business  you  have  a  head  for  each  department. 

Mr.  Worthington :     Yes,  but  each  held  responsible  to  one  man. 

Mayor  Fleischman:  That  is  the  point  I  am  making — they  should 
be  held  responsible  to  the  chief  executive  of  the  city,  he  to  appoint  the 
five  managers  for  the  five  different  departments  of  the  city,  under  the 
Board  of  Public  Works,  and  these  five  men  to  constitute,  let  us  say, 
a  Board  of  Directors,  they  to  appoint  their  different  superintendents,  or 
heads  of  departments,  as  a  Board. 

Mr.  Silberberg:  The  idea  is,  to  have  them  appointed  in  that  way, 
that  any  time  they  didn't  give  satisfaction  to  the  people  or  attend  to 


172  Proceedings  on  Municipal  Code. 

the  business  right,  they  could  be  removed  at  once — I  think  that  would 
give  a  better  result. 

Mr.  Price:  Mr.  Mayor,  suppose  that  the  council  would  give  au- 
thority to  create  by  ordinance,  or  provide  by  ordinance,  for  a  Board  of 
Public  Service,  consisting  of  not  more  than  five  members,  nor  fewer 
than  three,  with  the  appointive  power  in  the  mayor,  letting  the  mayoralty 
determine  the  size  of  that  Board — within  limits,  of  course? 

Mayor  Fleischman :  That  plan  would  be  a  very  good  one,  if  it 
could  be  accomplished.  I  had  the  idea  that  that  could  not  be  done- 
Mr.  Price :  I  did  not  ask  you  a  constitutional  question.  I  think  it 
can  be  done;  I  will  say,  as  a  lawyer,  I  think  it  can;  but  I  did  not  ask 
the  constitutional  question. 

Mayor  Fleischman:  I  think  if  the  plan  could  be  carried  out,  it 
would  be  a  most  excellent  one. 

Mr.  Price:  Well,  I  will  say  as  to  that,  that  there  are  decisions  I 
have  found  that  show  it  can  be  done. 

Mayor  Fleischman:  I  want  to  say  that  everything  I  have  said 
is  only  from  the  Cincinnati  standpoint ;  the  bill  as  it  stands  to-day  may  be 
a  most  excellent  one. 

Mr.  Price:  The  only  objection  I  have  to  the  bill  is  that  it  is  not 
quite  flexible  enough,  in  the  matter  of  villages — 

Mayor  Fleischman :  Some  say  it  is  not  flexible  enough  for  the  larger 
cities. 

Mr.  Denman:  This  bill  contemplates  that  all  officers  shall  go  in  at 
the  same  time,  remain  three  years  and  go  out ;  do  you  think  that  is  good 
policy  ? 

Mayor  Fleischman :  We  have  not  found  it  worked  any  hardship ; 
it  has  been  practically  the  same  way  in  Cincinnati,  under  the  last  admin- 
istration. 

Mr.  Denman :  Does  your  board  go  in  all  at  the  same  time,  and  all 
go  out  at  the  same  time? 

Mayor  Fleischman :     Yes. 

Mr.  Denman:  This  bill  provides  that  all  officers,  councilmen  and 
the  executive  officers  shall  all  be  elected  for  three  years,  at  the  same  time, — 
they  shall  be  elected  at  the  same  time,  serve  for  three  years,  or  until  their 
successors  are  elected  or  qualified.  Wouldn't  it  be  better,  in  your  opinion, 
if  one-third  of  the  councilmen  should  be  elected  each  year,  and  in  that 
way,  keep  two-thirds  of  the  councilmen  of  experience,  instead  of  having 
the  possibility  of  an  entire  body  of  new  men  ? 
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Mayor  Fleischman :  Well,  the  great  objection  to  that  is,  that  it  would 
necessitate  an  election  every  year. 

Mr.  Metzger :  Your  contention  is,  that  this  Board  of  Public  Service 
ought  to  be  an  appointive  board  ? 

Mayor  Fleischman:    Yes. 

Mr.  Metzger :  Then  there  is  practically  no  difference  between  your 
theory  and  the  Federal  plan,  only  that  in  one  instance  the  mayor  sub- 
divides the  work,  and  in  the  other  instance,  the  board  does  it?  In  one 
instance  the  mayor  names  the  heads  of  departments,  and  in  the  other  case, 
the  board  does  that? 

Mayor  Fleischman:  The  only  difference  is  this:  This  Board  of 
Public  Service  is  purely  and  simply  an  administrative  Board  of  Public 
Works;  it  has  nothing  to  do  with  the  Police  Department,  while  as  I 
understand,  under  the  Federal  pUn,  each  member  of  the  board,  or  each 
director  is  at  the  head  of  a  different  department. 

Mr.  Devaul:  I  would  like  to  ask  one  question.  I  understand  the 
mayor  to  say  that  if  these  parties  went  in  at  different  times  so  that  there 
would  be  two-thirds  of  the  body  experienced  men  in  office,  it  would 
necessitate  an  election  every  year? 

Mayor  Fleischman:     Yes. 

Mr.  Devaul :  Wouldn't  that  matter  be  obviated  by  having  the  first 
election  for  one,  two  or  three  years,  and  after  the  expiration  of  those 
terms,  then  the  election  could  be  held  for  three  years,  as  now  provided  in 
the  bill? 

Mayor  Fleischman :  If  you  only  elect  for  one  year,  you  would  have 
to  have  an  election  the  first  year. 

Mr.  Denman:  It  would  be  possible,  would  it  not,  Mr.  Mayor,  for 
the  administration  that  would  go  in  next  year  to  institute  some  policy 
which  would  be  very  bad,  and  the  people  would  then  have  no  means  of 
expressing  any  disapproval  until  three  years  have  elapsed  ?  It  might  not 
be  such  a  plan  as  could  be  gotten  at  legally  ? 

Mayor  Fleischman :  You  refer  only  to  the  Board  of  Legislation  of 
the  council,  if  all  the  council  go  in  at  the  same  time? 

Mr.  Denman:  No,  I  refer  to  the  entire  force  of  officials.  If  they 
institute*  some  policy,  we  will  say,  during  the  first  year,  that  is  not  agree- 
able to  the  people,  would  they  not  have  a  better  opportunity  to  express 
their  disapproval  if  an  election  were  held  the  next  year,  to  fill  the  places  of 
those  whose  terms  expired  at  that  time  ? 
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Mayor  Fleischman:  They  might,  yes.  There  is  one  more  sugges- 
tion that  I  want  to  make,  that  is  the  placing  of  the  Department  of  Health 
under  the  Department  of  Safety,  and  taking  it  away  from  the  Board  of 
Public  Service.  I  would  suggest  that  under  the  bill,  the  Board  of  Public 
Service  has  the  Department  of  Health  in  its  charge;  I  think  that  would 
be  better  in  the  hands  of  the  Board  of  Public  Safety.  They  have  the 
sanitary  police  under  them,  and  the  sanitary  police  would  be  better  if  they 
were  under  the  civil  service.  The  Board  of  Public  Safety  really  ought 
to  look  after  the  health  of  the  city. 

Mr.  Silberberg :  I  have  a  note  made  here  that  on  page  42,  line  1070, 
section  95, 1  think  that  whole  section  should  go  under  the  Board  of  Public 
Safety,  instead  of  the  Board  of  Public  Service. 

Mayor  Fleischman:  I  think  that  is  just  what  I  suggested,  Mr. 
Silberberg. 

Mr.  Silberberg:  While  you  suggested  that,  you  will  find  in  line 
1081,  where  it  says, —  "Said  board  shall  have  power  to  require  physi- 
cians, midwives,  clergymen,  undertakers  and  sextons  to  keep  a  registry 
of  all  births,  marriages  and  deaths  in  which  their  professional  services 
have  been  required,  together  with  such  facts  concerning  the  same  as  the 
board  may  desire,  and  such  registry  shall  be  made  a  part  of  the  record 
of  said  board."  Wouldn't  it  be  proper  to  insert  there  after  the  word 
"sexton"  "And  all  other  persons  who  may  officiate  in  like  capacity." 
There  are  any  amount  of  congregations  which  have  no  sexton  and  this 
clause  is  lame  in  that  respect. 

Mayor  Fleischman:     That  is  all  right,  I  should  think. 

The  Chairman :  I  am  sure  the  committee  is  under  great  obligations 
to  Mayor  Fleischman  for  appearing  and  discussing  this  matter  so  fully 
for  us. 

Mayor  Jones,  of  Wellston,  is  present,  and  I  know  we  shall  be  glad 
to  hear  from  him.     Mayor  Jones. 

Mayor  Jones:  Mr.  Chairman  and  Gentlemen  —  Our  city  is  one 
that  at  the  last  Federal  census  showed  a  population  of  8,045.  The  Code 
makes  quite  a  change  in  regard  to  cities.  What  I  want  to  suggest  is,  that 
cities  under  20,000  ought  not  to  have  the  police  judge.  For  instance,  our 
city  pays  a  salary  for  the  marshal  and  mayor  of  $700,  and  in  this  instance, 
an  added  police  court,  and  a  prosecutor  also,  would  run  it  up  probably 
to  $3,500,  under  the  salary  plan.  To  give  an  illustration:  Last  night 
I  was  talking  with  one  of  the  constables  here  with  regard  to  his  view 
of  the  salary  plan.     He  said  he  collected  for  himself,  under  the  fee  system, 
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$50  costs,  and  for  the  justice  of  the  peace,  $4.  Just  to  show  you  the 
difference  it  makes  when  a  man  is  under  the  fee  system  or  the  salary 
system. 

A  member:     What  was  that? 

Mayor  Jones :  I  will  repeat  it.  To  give  an  illustration  of  the  differ- 
ence between  the  salary  and  fee  plan,  and  as  to  where  the  line  ought  to  be 
drawn.  I  think  that  up  to  20,000,  the  mayor  should  act  as  police  judge; 
after  that  it  should  be  under  the  fee  system,  and  to  illustrate  this, —  in 
speaking  to  one  of  the  constables  here  last  night,  he  told  me  that  he  col- 
lected for  himself  $50  in  fees,  and  $4  for  the  justice  of  the  peace  who 
was  on  a  salary.  That  shows  the  difference  in  making  collections.  I 
believe  that  all  cities  of  20,000  and  under  ought  to  be  presided  over  by 
a  mayor,  who  acts  as  police  judge. 

The  bill  also  provides  in  cities  ior  a  police  clerk ;  I  think  that  should 
be  combined  with  the  city  clerk,  as  well*  because  to  employ  a  separate 
police  clerk  would  be  burdensome.  With  regard  to  the  appointment  of 
a  city  solicitor :  I  believe  that  the  people  would  fare  better  if  the  solicitor 
should  be  elected  by  the  people,  because  it  means  a  great  deal  to  the  city, — 
his  advice  to  council,  and  there  is  where  his  particular  duties  will  lie. 
A  mayor  for  a  small  city,  or  a  large  one,  would  probably  appoint  a  man 
for  solicitor  that  would  lean  toward  him,  toward  what  the  mayor  might 
suggest  or  desire,  whereas,  if  he  were  elected  by  the  people,  he  would  be 
independent  of  that.  His  duties  to  the  mayor  are  minor,  as  between  the 
city  and  the  mayor. 

In  particular,  the  suggestion  I  had  to  make,  is  the  difference  that 
ought  to  be  drawn  between  the  cities  as  to  where  there  ought  to  be  a 
police  judge;  afe  I  say,  I  think  the  mayor  ought  to  act  as  police  judge  in 
cities  under  20,000, —  up  to  20,000,  because  it  will  mean  a  great  deal  to 
that  city.  In  our  city  it  would  cost  in  the  neighborhood  of  $3,500  or 
$4,000,  where  now  in  the  neighborhood  of  $700  is  paid,  under  a  salary, 
that  much  more. 

Mr.  Comings :  You  think  the  fee  system  ought  not  to  be  abolished 
in  the  smaller  cities  ? 

Mayor  Jones :     No.     If  the  change  is  made,  that  in  all  cities  under 
20,000  that  the  mayor  should  preside  and  act  as  police  judge. 
Mr.  Comings:     And  the  fees  collected  and  retained  by  him? 
Mayor  Jones :    Yes. 

Mr.  Comings :  You  think  that  if  the  fees  were  left  to  be  collected 
by  the  city,  they  would  not  be  so  well  collected? 
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Mayor  Jones :  The  constable  told  me  about  the  fee  system ;  he  says, 
"I  collected  for  myself  $52.00,  and  for  the  justice  of  the  peace  $4.00." 

Mr.  Comings:  That  was  after  the  change  had  been  made  from  the 
fee  system  to  the  salary  system? 

Mayor  Jones :  Yes ;  this  was  in  Columbus ;  it  would,  of  course,  work 
everywhere  just  the  same. 

Mr.  Metzger:     How  large  is  your  city? 

Mayor  Jones :     8,045  ^t  the  last  census. 

Mr.  Metzger :     What  does  it  cost  to  operate  your  city  now  ? 

Mayor  Jones :  The  mayor  gets  $300  per  year,  and  the  marshal  gets 
$400  in  fees. 

Mr.  Metzger:     Have  you  no  other  paid  official  in  the  city? 

Mayor  Jones :  Yes ;  the  clerk  receives  $20  a  month  and  the  solicitor 
receives  $60  a  year. 

Mr.  Metzger:  Under  this  proposed  plan,  what  do  you  estimate  the 
cost  to  your  city  would  be? 

Mayor  Jones :     In  the  neighborhood  of  $3,500  or  $4,000. 

Mr.  Metzger:     Where  does  that  come  in? 

Mayor  Jones :  By  reason  of  the  salary  of  the  mayor  and  marshal, 
also  of  the  police  clerk,  the  city  solicitor  and  the  police  judge. 

Mr.  Metzger:  Of  course,  the  addition  amount  that  would  be  paid 
these  people  in  salaries  would  be  received  back  —  that  is,  would  be  reduced 
by  the  fees,  and  would  go  into  the  city  treasury? 

Mayor  Jones :     Yes,  but  the  collections  would  be  different. 

Mr.  Metzger:  You  contend  that  the  collections  would  not  be  so 
large,  that  is,  if  they  had  no  interest  in  the  fees,  and  that  they  would  not 
be  so  diligent?  And  you  are  satisfied,  in  your  own  mind,  that  this  system 
as  proposed  in  the  Code  here,  would  be  very  much  more  expensive  than 
the  system  now  in  effect? 

Mayor  Jones :      Far  more. 

Mr.  Painter:  What,  in  your  opinion,  should  be  the  dividing  line 
between  cities  and  villages? 

Mayor  Jones:  Well,  I  don't  know  as  I  have  studied  much  with 
regard  to  that,  probably  10,000.  I  believe  that  would  give  us  a  better 
government;  but,  on  the  other  hand,  I  don't  believe  that  there  ought 
to  be  a  police  judge  in  any  city  with  less  than  20,000,  because  the  mayor 
would  have  very  little  to  do  then. 

Judge  Thomas :     Does  your  city  desire  to  be  a  village  ? 
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Mayor  Jones:  They  haven't  made  any  expression  with  regard  to 
that. 

Judge  Thomas:  Do  you  think  a  village  government,  a  village  form 
of  government  would  be  better  for  towns  the  size  of  yours? 

Mayor  Jones:     I  believe  it  would — far  better. 

Mr.  Price:     Because  of  less  expense  in  running  it? 

Mayor  Jones :     Yes. 

Mr.  Silberberg:     What  is  the  name  of  your  city? 

Mayor  Jones:     Wellston. 

Mr.  Silberberg:     Have  you  any  wholesale  houses  there? 

Mayor  Jones:     No,  I  don't  know  that  we  have. 

Mr.  Silberberg:  Would  your  merchants  be  satisfied  to  be  called 
a  village,  or  would  any  of  your  citizens  desire  to  be  called  a  village,  in- 
stead of  a  city? 

^layor  Jones:     Well,  that  is  a  question  of  interest  to  their  welfare. 

Mr.  Silberberg:  We  want  to  see  how  the  people  over  the  state  feel 
about  it  •  there  are  any  amount  of  the  cities  which  have  a  population  of 
between  five  and  ten  thousand,  and  there  are  merchants  who  would  not 
want  to  live  there  because  it  would  be  called  a  village.  You  will  find 
any  amount  of  cities  with  a  population  of  five  or  six  or  seven  thousand, 
with  wholesale  merchants  who  send  out  their  representatives  through- 
out the  state,  and  if  your  representatives  comes  in  and  presents  his  card 
to  the  man  he  wants  to  sell  goods  to,  the  man  will  say,  "You  are 
from  such  a  village,  a  small  village;  we  don't  think  you  are  able  to  sell 
your  goods  cheap  and  get  transportation,  etc.,  from  a  small  village." 
Now,  what  would  be  your  opinion — would  you  rather  be  called  a  city 
or  a  village? 

Mayor  Jones:     As  far  as  the  name  is  concerned,  we  would  prefer 
to  be  called  a  city. 

Mr.  Silberberg:     Oh,  well  then,  if  you  have  the  name,  you  have 
g-ot  to  have  the  game. 

Mr.  Comings:     Does  your  city  solicitor  receive  no  other  pay? 

Mayor  Jones :     Yes,  he  does  for  drawing  ordinances,  and  other  work, 
special  work  of  that  kind. 

Mr.  Comings :     You  regard  the  $60  a  year  simply  as  a  retaining  fee? 

Mayor  Jones:     Yes. 

The  Chairman :     The  mayor  of  one  of  the  Hamilton  county  villages  is 
present  and  will  address  us,  the  Mayor  of  Hyde  Park. 
12 
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Mayor  Osier:  Gentlemen — I  am.  here  just  to  express  a  few  views 
as. to  villages,  and  I  take  it  that  villages  in  a  county  like  Hamilton, 
which  are  suburban  to  a  large  city,  feel  more  interest  in  a  new  code  than 
villages  in  the  outlying  counties,  or  adjacent  thereto.  However,  the  vil- 
lages, in  number,  far  exceed  the  cities.  I  have  made  a  short  examina- 
tion of  the  Code,  so  far  as  it  pertains  to  villages.  I  have  had  the  honor 
to  be  mayor  of  our  village  of  Hyde  Park  for  the  past  two  years,  and 
there  are  some  things,  some  features  of  this  Code,  that  are  entirely  too 
heavy  and  cumbersome  for  a  village  to  handle.  A  village,  as  you  all 
know,  is  composed  of  people  where  everybody  knows  everybody  else. 
Our  councilmen  are  property  owners  and  have  resided  in  our  village  for 
years,  many  of  them,  and  are  identified  with  almost  every  interest  of 
the  village.  We  meet  and  talk  over  the  nominees  for  any  office ;  partisan 
lines  are  seldom  drawn;  we  try  to  have  the  best  people  we  can  get,  re- 
gardless of  politics  or  partisan  lines — in  my  experience,  there  is  none; 
the  citizens  simply  get  together  and  make  up  a  ticket  composed  of  both 
parties. 

There  are  a  few  sections  I  have  marked,  pertaining  to  villages.  The 
first  is  on  page  52  of  the  code,  section  117,  in  regard  to  councils.  "Coun- 
cils of  villages  shall  be  governed  by  the  provisions,  so  far  as  applic- 
able, of  sections  75,  76,  77,  78,  80  and  81  of  this  act,  and  wherever  in 
said  section  the  word  "city'*  appears,  the  word  "village"  shall  be  sub- 
stituted for  this  purpose."  Now,  to  get  any  idea  of  that,  we  have  to 
turn  to  these  sections  referred  to,  found  on  pages  34  and  35.  Section  78, 
at  the  top  of  page  34,  the  last  few  lines,  commencing  with  the  begin- 
ning of  the  sentence,  "No  ordinance  or  resolution  granting  a  franchise 
or  creating  a  right,  or  involving  the  expenditure  of  money,  or  the  levy- 
ing of  any  tax,  or  for  the  purchase,  lease,  sale  or  transfer  of  property, 
shall  be  passed  unless  the  same  shall  have  been  read  on  three  different 
days,  and  with  respect  to  any  such  ordinance  or  resolution,  there  shall 
be  no  authority  to  dispense  with  this  rule/*  Of  course,  in  a  council  of 
six  members,  the  majority  must  be  four.  Now,  this  is  a  thing  that  would 
almost  stop  village  government.  In  most  villages,  the  council  only  meets 
once  a  month,  or  perhaps  twice  a  month,  and  then  if  there  is  anything 
special  to  be  done,  they  have  an  adjourned  meeting.  As  I  say,  every- 
body is  at  home  in  a  village,  the  councilmen  live  there  and  all  their  in- 
terests arc  there ;  they  are  all  interested  in  the  expenditures  and  are  liable 
for  any  debts  they  create  or  any  obligations  they  incur.  I  don't  be- 
lieve in  a  village  you  could  get  the  councilmen  to  consent  to  three  meet- 


Morning  Session,  September  4,  IQ02.  179 

ings  a  month,  and  even  if  we  could  get  them,  if  we  would  send  out 
and  pull  them  in  by  the  neck,  we  would  have  to  do  that  on  three  sep- 
arate days,  for  the  ordinance  would  have  to  be  read  three  times  on  three 
separate  days.  It  would  force  villages  to  the  point  where  they  wouldn't 
have  council  meetings,  except  on  three  consecutive  days,  or  nights,  and 
they  would  meet  there  night  after  night  to  read  over  an  ordinance  that 
is  absolutely  of  no  interest  and  no  public  importance,  and  if  they  fail 
to  get  a  quorum  then  everything  would  have  to  go  over  for  another  month. 
It  may  be  all  right,  as  far  as  cities  are  concerned,  but  for  a  village  to 
be  compelled  to  read  every  little  ordinance,  or  any  ordinance,  three  times, 
and  taking  away  the  power  to  suspend  the  rules,  will  work  quite  a  hard- 
ship, and  it  will  almost  block  legislation  pertaining  to  villages. 

Now,  the  other  section  which  is  made  applicable  also,  is  section  80, 
the  latter  part,  "All  ordinances  and  resolutions  requiring  publication  shall 
be  published  in  a  newspaper  printed  in  the  German  language,  if  there 
be  such  paper  published  and  circulated  in  the  municipality."  We  have 
been  doing  a  great  deal  of  improving  in  Hyde  Park,  and  like  all  the 
villages  suburban  or  adjacent  to  a  large  city,  we  take  great  pride,  and 
aim  to  make  it  a  beautiful  residence  place,  so  as  to  attract  people  from 
the  city ;  we  are  more  interested  in  this,  probably,  than  outlying  villages, 
or  villages  in  other  counties,  where  they  have  no  large  cities.  We  have 
thirty-two  villages  in  Hamilton  county,  outlying  Cincinnati,  and  if  that 
section  would  become  operative,  there  is  no  reason  why  some  shrewd 
newspaper  man — and  there  arc  lots  of  them — should  not  publish  a  little 
newspaper  in  German  in  every  village.  He  will  put  thirty-two  different 
names  to  the  sheet,  the  Hyde  Parks  News,  the  Norwood  News,  the  Clifton 
News,  etc.,  and  enter  it  at  the  different  postoffices,  and  as  it  has  been 
decided  that  where  a  newspaper  is  registered  in  the  postoffice,  that  is 
where  it  is  published,  he  could  do  this.  Very  few  of  us  can  read  German. 
I  cannot ;  but  all  of  us  can  read  English.  He  would  take  that  German 
newspaper,  under  the  different  names,  into  each  of  the  villages,  and 
every  ordinance  and  resolution  of  every  village  would  have  to  be  pub- 
lished in  his  paper  at  full  rates.  The  cost  of  our  ordinances,  as  now 
arranged,  at  half  rates,  costs  us  some  $600  or  $700,  whereas,  at  full  legal 
rates,  it  would  be  $1400,  and  if  we  had  the  German  newspaper,  it  would 
cost  us  about  $2800,  where  now  it  costs  us  only  about  $700.  So  you  see 
how  that  would  work,  and  therefore,  I  think  that  section  should  be  cut 
out,  and  I  also  think  the  right  to  suspend  the  rules  should  be  given  to 
village  councils,  for  the  reasons  I  have  already  given  to  you. 
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Now,  the  next  section  is  8i,  which  is  also  made  applicable  to  villages: 
"The  mayor,  if  he  approve  the  same,  shall  sign  it,  and  return  it  forth- 
with to  council;  but  if  he  do  not  approve  it,  he  shall  within  ten  days 
after  its  passage  or  adoption,  return  the  same  with  his  objections  to 
council,  or,  if  council  is  not  in  session,  return  it  to  the  next  regular 
meeting  thereof,  which  objections  council  shall  cause  to  be  entered  upon 
its  journal;  provided,  that  the  mayor  may  approve  or  disapprove  thq 
whole  or  any  item  of  an  ordinance  appropriating  money.  If  he  do  not 
return  such  ordinance  or  resolution  within  the  time  limited  in  this  section, 
it  shall  take  effect  in  the  same  manner  as  if  he  had  signed  it,  unless 
council  by  adjournment  prevent  its  return.  When  the  mayor  disapproves 
an  ordinance  or  resolution,  or  any  part  thereof,  and  returns  it  to  council 
with  his  objections,  council  may,  after  ten  days,  reconsider  the  same, 
and  if  such  ordinance,  resolution,  or  item,  upon  such  reconsideration, 
is  approved  by  the  votes  of  two-thirds  of  all  the  members  elected  to 
council,  it  shall  then  take  effect  as  if  signed  by  the  mayor." 

In  other  words,  it  gives  the  veto  power  to  the  mayor.  That  is  all 
right  in  cities,  but  I  don't  think  it  is  the  thing  for  villages,  and  I  think 
most  villages  will  agree  with  me  in  that.  Section  78  says  that  no  ordi- 
nance shall  be  passed  without  the  concurrence  of  all  members  of  the 
council — of  a  majority  of  all  the  members,  I  meant  to  say;  that  is,  in 
a  council  of  six,  the  majority  would  be  four.  Now,  suppose  an  ordinance 
of  Hyde  Park  council,  for  example,  is  vetoed  by  the  mayor,  after  having 
been  passed  by  a  majority — four — of  the  councilmen.  Why,  the  same 
four  will  vote  for  it  any  time.  After  the  mayor  vetoes  it  and  it  is  re- 
turned to  council  with  his  objections,  council  can  again  pass  it  by  the 
same  number  of  votes,  over  his  veto,  as  it  was  passed  by  in  the  first 
instance,  and  in  this  regard,  the  veto  power  is  a  nullity ;  but  it  does  give 
the  mayor  power  to  hold  up  all  legislation  for  a  month  or  two,  if  he 
chooses. 

Now,  in  our  county,  everything  is  not  always  harmonious.  I  could 
name  two — and  anyone  acquainted  with  the  situation  will  recognize  the 
ones  I  mean — but  I  would  rather  not  be  quoted,  though  as  I  say,  I  could 
name  two  villages  where  the  mayor  and  council  are  on  the  outs ;  so 
much  so,  that  when  they  come  to  council  meetings  each  fellow  comes 
with  a  gun  ready  for  the  other  fellow.  Now,  what  would  be  the  effect 
of  that  section  in  this  place?  It  would  simply  mean  that  the  mayor 
could  hold  everything  up,  pay-rolls,  ordinances  for  improvement,  and 
everything  else ;  so  that  I  would  suggest  this :     If  you  are  going  to  give 
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the  mayor  of  a  village  the  veto  power,  make  it  worth  something.  If  I 
have  the  right  to  pass  upon  legislation  by  council,  give  me  the  right  so 
that  if  I  do  veto  a  bill  that  it  will  take  all  six  of  the  votes  to  pass  it 
over  my  veto.  As  it  is  now,  the  four  men  who  passed  it  first,  can  pass  it 
again  over  the  veto.  So  much  as  to  those  sections  which  are  made  appli- 
cable to  villages;  I  think  those  I  have  mentioned  should  be  absolutely 
cut  out. 

The  next  matter  I  desire  to  call  attention  to,  is  the  village  solicitor, 
referred  to  on  page  55,  section  123.     We  have  politics  in  villages,  the 
hottest  kind :  there  is  no  place  on  earth  where  you  can  have  such  feeling 
in  politics  as  in  a  village.     This  section  provides  that  the  solicitor  shall 
be  appointed  by  the  mayor.     I  don't  know  whether  any  of  you  gentle- 
men have  ever  officiated  as  mayor  of  a  village,  but  I  tell  you,  they  have 
troubles  of  their  own,  without  having  to  appoint  the  solicitor,  too,  and 
be   responsible   for  his  sins,  either  of  omission   or  commission.     I   am 
unquestionably  in  favor  of  the  solicitor  being  elected  by  the  people.     In 
our   village   we   have  about   six  young,   ambitious  lawyers,   outside   of 
myself — of  course,   I  am  fixed.     Now,  under  this  one  of  these  young 
gentlemen  will  come  to  me  and  say,  "Ousler,  you  are  going  to  run  for 
mayor  next  year,  under  the  new  code.     Will  you  appoint  me  for  solici- 
tor?"    Pardon  me  for  using  my  own  village,  but  I  have  to  illustrate. 
I  will  say  to  him,  "Oh,  well,  you  know  we  don't  like  to  promise  before 
election,"  but  you  gentlemen  all  know  how  that  is.     Then  another  young 
lawyer  comes  to  me,  and  another  and  another  and  the  next  and  the 
next  fellow,  too.     And  I  put  them  oflF  as  best  I  can,  and  temporize,  but 
finally  they  get  persistent,  and  they  say,  "If  you  don't  appoint  me" — they 
all  have  their  friends,  you  know,  and  they  say — "we  will  tout  somebody 
else.  Smith  or  Brown  or  Jones,  for  mayor."     Well,  then,  I  am  compelled 
to  take  sides,  for  self -protect  ion.     That  is  the  way  it  will  work  out,  and 
vvhen  I  do,  I  will  naturally  have  to  try  to  pick  out  the  strongest  man, 
the  man  who  will  be  of  most  strength  to  me — we  all  want  to  win — so 
it  will  divide  the  thing  into  a  neighborhood  fight,  brother  against  brother, 
father   against   father  and   neighbor  against  neighbor.     Take   it  in  the 
other  districts,  outside  of  our  villages — I  am  more  familiar  with  my  own 
home  county  of  Muskingum;  I  know  of,  I  think,  at  least  six  or  eight 
incorporated  villages  in  Muskingum  and  Guernsey,  that  have  no  lawyers 
resident  in  the  village.     You  all  know  that  outside  of  the  larger  citie? 
the  lawyers  all  reside  in  the  county  s^ats,  where  the  courts  arc  held.     If 
there  is  anything  needed  in  the  village  in  the  way  of  legal  services  it 
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employs  an  attorney  specially  and  pays  him  for  his  work,  and  when 
that  is  over  that  is  all  there  is  to  it.  The  very  simplicity  of  the  method 
commends  itself.  But  this  section  provides  we  must  have  a  solicitor 
There  will  be  at  least  80  per  cent,  of  the  villages  that  have  no  attorney 
residing  within  their  Hmits;  but  I  would  make  this  suggestion,  where 
they  do  reside:  That  the  solicitor  should  be  elected,  and  in  case  no 
election  is  had — that  is,  where  no  attorney  is  residing  in  the  village— 
that  the  council  shall  have  power  to  employ  such  legal  advice  as  they 
may  deem  necessary,  from  time  to  time ;  that  will  relieve  everything. 

Mr.  Denman :  I  would  like  to  ask  the  mayor  if  he  does  not  think 
that  would  be  best  in  all  cases? 

Mayor  Ousler:     Now,   don't  drag  me  into  the  "city"  controversy. 

Mr.  Denman :     I  mean  with  reference  to  villages  alone  ? 

Mayor  Ousler:  Yes,  I  think  so;  I  think  the  old  statute  is  good, 
if  they  don't  want  to  establish  the  office,  leave  it  alone. 

Mr.  Cole :  As  I  understand  it  now,  under  the  present  statute  or  law, 
you  can  either  fill  that  office,  or  leave  it  vacant? 

Mayor  Ousler :     Yes. 

Mr.  Cole:'  I  know  in  my  own  village,  we  have  three  or  four  law- 
yers who  did  not  want  to  make  the  fight,  and  it  was  left  vacant. 

Mayor  Ousler:  The  next  thing  is  on  page  55,  the  street  commis- 
sioner. "The  street  commissioner  shall  be  appointed  by  the  mayor  for  a 
term  of  three  years  and  shall  serve  until  his  successor  is  appointed  and 
qualified.  He  shall  be  an  elector  of  the  corporation,  and  a  resident 
thereof  for  at  least  five  years  next  preceding  his  appointment.  *  *  * 
The  street  commissioner,  under  the  direction  of  council,  shall  supervise 
the  improvement  and  repair  of  streets,  alleys,  avenues,  lands,  lanes, 
squares,  wharves,  landings,  market-houses,  bridges,  viaducts,  sidewalks, 
sewers,  drains,  etc.,  etc.,  *  *  *  and  shall  perform  such  other  duties 
consistent  with  the  nature  of  his  office,  as  council  may  require,  and  shall 
have  such  assistants  as  council  may  provide,  who  shall  be  appointed  by 
the  street  commissioner,  and  shall  serve  for  such  time  and  at  such  compen- 
sativjr.  as  may  be  fixed  by  council." — Now,  the  old  law  of  street  commis- 
siones  was  all  right,  in  my  opinion.  We  have  twenty-six  miles  of  im- 
proved highway — road-way, — in  our  village,  with  thirty-two  miles  of 
cement  sidewalks ;  we  have  eight  miles  of  eighty  foot  avenues.  We 
have  a  marshal  who  acts  as  street  commissioner,  under  the  *  *  *  * 
His  duly  is  to  see  that  the  streets  are  kept  clean,  to  see  that  the  surface 
is  kept  in  shape,  and  to  look  after  repairs,  especially  in  spring,  after  the 
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winter  weather.  We  keep  material  on  hand  for  this  purpose.  This  bill 
provides  that  the  commissioner  shall  also  be  an  engineer, — "And  shall 
sup?r\*isc  the  improvement  and  repair  of  streets,  avenues,  alleys,  lands, 
lanes,  squares,  wharves,  landings,  market-houses,  bridges,  viaducts,  side- 
walks, sewers,  drains,  ditches,  culverts,  ship-channels,  streams  and  water- 
courses." Very  few  villages  have  an  engineer,  and  I  think  that  section 
should  be  the  same  as  the  old  one.  Street  commissioners  should  simply 
have  power  to  care  for — should  simply  have  the  care  of  the  streets  after 
they  are  built,  and  council  should  have  the  power  to  employ  engineers, 
just  the  same  as  we  have  now. 

Mr.  Silberberg:  Wouldn't  this  provision  cure  it:  "Council  may 
require  and  shall  have  such  assistants  as  council  may  direct?" 

Mayor  Osier :  You  might  get  around  it  by  that ;  but  the  trouble  is 
there:  the  commissioner  himself  has  the  power  to  appoint;  the  council 
of  the  village  is  going  to  pay,  although  they  have  no  say  as  to  who 
shall  be  that  engineer.  My  theory  is  this :  That  in  any  little  village,  the 
council  is  the  thing,  and  all  contracts  and  expenditures  should  go  to  them, 
and  no  power  should  be  given  to  any  one  man  to  incur  debts  by  ap- 
pointing engineers  or  other  assistants,  except  by  council.  It  is  safer, 
in  villages;  we  all  know  the  councilmen  and  the  councilmen  all  know 
everybody,  and  know  that  they  are  held  responsible.  This  puts  useless 
power  in  one  man's  hands,  as  far  as  villages  are  concerned. 

There  is  another  very  serious  thing  to  which  I  desire  to  call  at- 
tention, on  page  19,  section  40,  with  reference  to  appropriations:  "On 
or  before  the  first  Monday  in  March  of  each  year  the  several  officers, 
l^oards  and  departments  in  every  municipal  corporation,  shall  report  an 
estimate  to  the  auditor  or  clerk  of  the  corporation,  stating  the  amount 
c^f  money  needed  for  their  respective  wants  for  the  incoming  year  and 
^or  each  month  thereof." 

Now  on  the  next  page,  no,  page  21,  Section  46:  "In  all  munici- 
l^al  corporations  council  shall  make,  at  the  beginning  of  each  fiscal  half 
vear,  appropriations  for  each  of  the  several  objects  for  which  the  cor- 
poration has  to  provide,  apportioned  to  each  month,  out  of  the  moneys 
Vnown  to  be  in  the  treasury,  or  estimated  to  come  into  it  during  the 
six  months  next  ensuing  from  the  collection  of  taxes  and  all  other  sources 
of  revenue.  All  expenditures  within  the  following  six  months  shall 
be  made  with  and  within  said  appropriation  and  balances  thereof,  or 
credits  remaining  over  at  the  end  of  the  year,  shall  then  no  longer  be 
open  for  payment  therefrom,  and  shall  be  recredited  to  the  funds  from 
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which  they  were  taken."  In  other  words,  in  a  little  village,  like  ours,  we 
make  a  little  levy  each  year  in  the  village;  the  county  auditor  gives  us 
a  sheet,  and  it  enumerates  all  the  levies  which  can  be  made  in  the  vil- 
lage. As  members  of  council,  we  all  get  together  and  every  fellow  figures 
it  up,  about  what  we  need,  as  economically  as  he  can,  because  we  are 
all  helping  to  pay  the  taxes.  We  figure  for.  light  and  police  regula- 
tions and  all  those  things.  Now,  then,  say  we  put  on  a  quarter  of  a 
mill  for  street  repair,  it  will  figure  us  about  $600  in  a  year ;  that  is 
already  appropriated,  and  the  levy  we  make  for  street  repairs  cannot 
be  used  for  any  other  purpose.  Now,  then,  along  comes  this  section 
and  says,  "You  have  to  take  that  $600  and  divide  it  into  months,  and 
you  cannot  use  the  amount  except  as  it  is  designated,  for  each  month." 
For  instance,  during  the  summer,  we  have  a  low  expenditure,  only  for 
sprinkling;  but  during  the  spring  we  have  repairs,  because  during  the 
winter  the  heavy  rains  wash  out  the  surface  of  the  streets,  wash  holes 
in  them,  and  in  the  asphalt;  so  in  May  we  may  spend  $300,  which  will 
put  all  our  streets  in  nice  shape  for  the  summer,  for  driving  and  for 
other  use;  that  is  the  way  it  is  now.  But  if  we  would  have  to  make 
an  appropriation  for*  each  month,  you  can  see  how  it  would  work,  we 
could  only  use  the  amount  of  the  appropriation  for  each  particular 
month.  I  think  villages  should  be  eliminated  from  that  regulation.  I 
can  see  how  it  may  be  all  right  with  cities  to  have  things  done  this 
way,  but  with  villages  it  is  absolutely  useless.  So  these  sections  should 
be  amended  as  to  villages. 

There  is  another  peculiarity:  We  make  improvements  in  villages, 
build  streets  and  sidewalks.  Now,  I  would  like  to  call  your  attention  to 
page  23,  as  to  assessments.  I  will  not  read  that  section,  section  48,  which 
provides  that  we  can  assess  25  per  cent,  of  the  tax  value  for  the  im- 
provement of  streets,  and  it  seems  to  imply  that  we  can  sell  bonds  in 
anticipation  of  assessments,  giving  the  property-owner  ten  years  to  pay 
it  in,  but  there  is  nothing  in  that  section,  there  is  nothing  in  this  whole 
bill  directly  that  gives  us  any  right  to  fix  the  time,  only  by  implica- 
tion ;  we  cannot  sell  bonds  payable  in  ten  years,  in  that  section ;  by 
implication,  we  might  make  it  a  hundred  years;  it  does  not  provide 
whether  we  are  to  issue  bonds  running  from  one  to  ten  years,  or  one 
to  fifteen,  or  to  twenty.  It  also  allows  for  25  per  cent,  of  the  tax  value; 
that  ought  to  be  made  higher;  we  could  spend  30  per  cent,  of  the  tax 
value  for  improvement,  if  it  is  cut  up  into  ten  years,  but  the  way  it 
stands,  the  great  objection  is  this :     Suppose  six  of  these  gentlemen  live 
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on  one  street,  or  all  had  property  on  one  street,  on  the  same  street; 
two  of  these  own  houses,  the  other  four  lots  are  vacant;  you  know 
vacant  property  will  run  from  $100  to  $200  a  lot  down  as  low  as  $50; 
25  per  cent,  of  $50  would  be  $12.50  for  the  vacant  lot;  but  take  that 
man's  neighbor  who  has  improved  the  street,  who  helps  to  make  the 
town  a  desirable  one  for  residence  purposes,  because  vacant  lots  and  fields 
don't  make  a  village.  The  man  who  does  the  most  to  make  that  property 
valuable  by  building  a  nice  house  for  a  residence  has  to  pay  25  per  cent, 
on  the  whole  property,  and  if  necessary,  we  can  hold  him  to  it.  Now,. 
I  think  that  ought  to  be  modified;  if  they  are  going  to  make  that  25 
per  cent,  it  ought  to  be  on  an  equality,  25  per  cent,  of  the  land,  exclu- 
sive of  the  improvements. 

Mr.  Price:  What  do  you  think  of  an  optional  provision  providing 
that  council  may  proceed  to  assess  abutting  feet  front  ? 

Mayor  Osier:     I  like  that  method. 

Mr.  Price:  Leaving  it  to  council  which  one  of  two  or  three  or  four 
methods  to  select? 

Mayor  Osier:  I  would  like  that  very  much  better;  I  like  the  tax 
value  per  front  foot  or  on  the  land;  it  is  perfectly  fair  and  legitimate, 
if  it  could  be  made  constitutional — that  is  the  bugbear. 

Mr.  Silberberg:  Isn't  it  a  fact  that  that  is  the  way  that  lands 
are  now  valued,  by  the  front  foot.  You  go  into  a  street  that  is  im- 
proved by  half  a  dozen  houses,  and  there  are  probably  fifteen  or  twenty 
lots  not  improved.  In  order  to  get  at  it  exactly,  they  should  value  the 
land  per  front  foot.  Then  they  put  the  additional  sum  on  as  to  the 
value  of  the  improvement — upon  the  value  per  front  foot  of  the  land, 
then  the  improvements  added  to  it — you  can't  have  anything  fairer  than 
you  have  it  at  the  present.  But  the  way  you  arrive  at  the  first  value 
of  the  land,  then  the  improvements,  add  the  two  together,  and  there 
you  have  your  tax  value. 

Mr.  Price:     I  say  that  is  unfair. 

Mr.  Silberberg :     Well,  it  is  not. 

Mr.  Price:     I  am  against  it.  anyway.  • 

Mayor  Osier:  Now,  there  is  one  other  matter  pertaining  to  vil- 
lages. On  pages  44  and  45,  in  sections  97  and  99,  there  are  provisions 
therefor  the  Board  of  Public  service,  which  is  the  executive  board  of 
all  cities,  shall  have  power  to  advertise  for  bids  on  all  public  works, 
that  e;xceed  $500.  This  leaves  the  council  of  a  village  with  the  awfuF 
power   that  they  can  let  work   costing  $50,000  without   any  competi- 
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tive  bidding;  it  is  a  dangerous  condition,  if  men  are  not  honest.  While 
sections  97,  98  and  99  provide  that  all  contracts  must  be  let  by  cities 
and  villages,  yet  there  is  not  a  word  in  it  that  council  shall  advertise. 
The  section  is  repealed  that  authorizes  the  bids ;  I  do  not  remember  the 
number  of  the  section  repealed,  but  it  applies  to  all  municipal  corporations ; 
it  has  been  repealed,  and  they  have  re-enacted  it  for  cities,  but  it  is 
not  re-enacted  anywhere  for  villages.  If  you  examine,  you  will  find 
this  is  true. 

Now,  this  is  about  all  I  desire  to  say.  I  have  studied  this  thing 
pretty  carefully.  Yes,  there  is  one  other  thing  on  page  5  section  10;  I 
Avant  to  speak  about  that — about  geese ;  it  may  seem  a  trivial  matter,  but 
anybody  who  has  lived  in  a  village  will  agree  with  what  I  say  when 
I  am  through.  The  section  says  the  municipality  shall  have  power  "To 
regulate,  restrain  and  prohibit  the  running  at  large,  within  the  corpor- 
ation, of  cattle,  horses,  swine,  sheep,  goats,  geese  and  other  animals." 
Now,  we  have  no  geese  in  our  neighborhood,  but  as  in  many  other  vil- 
lages, our  people,  many  of  them,  keep  chickens,  and  th^re  is  nothing 
that  will  get  up  a  neighborhood  quarrel  and  that  will  cause  more  trouble 
to  the  mayor,  possibly — ^\vith  possibly  two  exceptions  that  I  will  make — 
those  are  dogs  and  children,  I  will  put  those  first — but  then  I  will  place 
third,  chickens.  That  section  should  be  made  broader,  and  I  have  inter- 
lined there,  **Chickens  and  all  other  fowls  and  other  animals;"  that  in- 
cludes everything;  it  might  as  well  be  done  right  while  you  are  doing  it. 

That  is  all  I  have  to  say  and  I  thank  you  very  much. 

Mr.  Worthington :     About  electing  a  president  pro  tem.  of  the  coun- 
-cil,  in  case  of  the  mayor  resigning  or  of  his  death,  or  in  any  other  way 
vacating  the  office.     It  is  provided  that  the  president  pro  tem.  of  council 
•shall  preside  at  all  regular  and  special  meetings  of  council,  but  shall  have 
no  vote  except  in  case  of  a  tie.     **When  the  mayor  is  absent  from  the  city, 
or  is  unable  for  any  cause  to  perform  his  duties,  the  president  of  counciL 
shall  be  the  acting  mayor.     In  case  of  the  death,  resignation  or  removal 
of  the  mayor,  the  president  of  coinicil  shall  become  the  mayor,  and  serve 
for  the  unexpired  tenn."     My  experience  in  a  village  council  has  heeri 
that  it  very  often  happens  that  there  is  no  man  in  the  council  qualified  to 
act  as  mayor,  and  if  I  understand  this  section,  council  is  compelled  to 
name  one  of  its  members  as  president,  who  will  become  mayor,  in  case 
the  office  should  become  vacant. 

Mayor  Osier:  I,  myself,  like  that  provision.  Of  course,  out  of  six 
men,  there  ought  to  be  a  fair  representative  who  will  act.     I  think  the 
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idea  of  electing  a  mayor  pro  tem.  whenever  council  organizes,  is  an 
-excellent  one,  for  the  reason  that  if  the  mayor  is  sick,  or  has  to  be  out 
of  the  city,  or  in  case  of  death,  the  council  will  have  a  head,  whereas, 
where  they  look  only  to  the  mayor,  if  he  is  absent  when  they  have  a 
meeting,  they  come  to  the  meeting,  as  it  were,  as  a  flock  without  a  shep- 
lierd.     I  like  the  idea  myself. 

Mr.  Worthington :  But  when  it  comes  to  appointing  the  mayor,  don't 
you  think  it  would  often  occur  that  they  could  get  a  mayor  better  qual- 
ified outside,  than  inside  council  ? 

Mayor  Osier :     That  might  be  so,  in  some  cases,  yes. 

Mr.  Worthington:  Why  could  it  not  be  left  as  optional,  but  not 
restricting  it  to  that  body,  for  their  selection? 

Mr.  Silberberg :  Isn't  it  a  fact  that  when  a  building  is  built  next  to 
-a  vacant  lot,  that  it  enhances  the  value  of  that  vacant  lot  ? 

Mayor  Osier:  Yes;  people  understand,  that  now,  I  think;  but  the 
tax  value  is  what  counts,  under  this  Code. 

Mr.  Price :  Under  this  section  of  the  constitution,  can  the  vice  mayor 
become  mayor  with  judicial  power?  "In  case  the  office  of  any  judge  shall 
become  vacant  before  the  expiration  of  the  term,  the  vacancy  shall  be 
filled  by  the  governor,  until  his  successor  is  elected  and  qualified."  In 
other  words,  is  there  any  such  thing  as  a  vice- judge? 

Mayor  Osier :     Does  that  apply  to  mayors,  do  you  think  ? 

Mr.  Price:  This  is  the  loth  section, —  "All  judges  other  than  those 
provided."  Another  section  provides  that  the  legislature  may  establish 
as  many  courts  as  it  deems  fit,  inferior  to  the  Supreme  Court,  and  we 
have  Common  Pleas  Courts  provided  for,  the  Probate  Court,  the  Circuit 
Court,  and  Justices  of  the  Peace  are  provided  for  in  the  constitution. 
Then  section  13  that  I  have  quoted.  I  will  state  that  after  careful  study 
of  these  sections  of  the  constitution,  recognizing  that  the  mayor  acts  in 
the  first  place,  as  president  of  the  corporation,  and  in  the  second  place, 
as  judge. —  that  no  vice-mayor  can  act  as  judge;  he  may  act  as  president 
•of  the  corporation.  The  Code  provides  the  mayor  shall  act  as  police 
judge,  on  page  58,  in  section  129. 

Mayor  Osier :     I  have  that  section  now. 

Mr.  Price:  The  fact  is,  that  each  municipality  becomes  a  court 
district :  this  is  an  inferior  court  to  the  Supreme  Court,  and  inasmuch 
as  the  constitution  provides  that  the  governor  shall  appoint,  in  case  of 
any  vacancy  in  the  mayor's  court,  if  the  mayor  exercises  judicial  power, 
X\\£  governor  must  appoint,  under  the  constitution,  in  order  that  the  man 
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appointed  may  perform  judicial  functions;  he  may  perform  administrative 
functions  without. 

Mr.  Worthington :  Do  you  think  it  is  a  good  idea  to  take  from  the 
people  the  right  of  petition?  —  not  the  right  of  petition,  exactly, —  but, 
under  the  present  law,  if  you  undertake  to  improve,  you  would  have  to 
get  the  consent  of  a  majority  of  the  front  feet  of  the  property;  while 
under  this,  it  does  not  require  that,  council  may  improve  without  getting 
that. 

Mayor  Osier :  I  think  that  is  a  good  provision ;  we  have  always  had 
that  in  Hamilton  county ;  we  have  enjoyed  powers  under  the  old  law  that 
villages  outside,  possibly,  have  not  enjoyed.  That  is  the  only  way  you 
can  make  public  improvements,  because  you  will  find,  in  almost  every 
village,  one  or  two  men  who  are  speculators  and  non-residents,  and  they 
will  never  sign  for  anything,  and  they  will  hold  all  the  village  back  until 
you  can  get  their  consent.  The  law  now  extends  authority  to  the  city, 
that  two-thirds  of  council  can  make  an  improvement,  whether  the  abutting 
property  owners  consent,  or  not.  The  reason  it  is  two-thirds  is,  this  is 
a  majority  with  us,  four  out  of  six. 

Mr.  Price:  Isn't  this  it,  that  if  two-thirds  of  the  property  owners 
sign,  a  majority  of  council  can  act;  if  a  majority  of  the  property  owners 
sign,  then  two-thirds  of  council  must  act? 

Mayor  Osier :  I  am  not  familiar  with  the  old  law  in  villages  through- 
out the  state,  but  I  understand  that  the  law  in  Ohio,  outside  of  our  village, 
is,  that  no  difference  if  all  the  council  should  vote,  it  must  start  with  the 
abutting  property  owner  on  the  street.  We  have  never  had  that  law 
within  my  knowledge. 

Mr.  Price :     You  are  acting  under  a  special  law  ? 

Mayor  Osier:     Yes. 

Mr.  Worthington :  With  regard  to  the  25  per  cent,  assessment  for 
improvements  against  the  abutting  property:  We  had  an  experience  of 
that  kind.  A  great  many  of  the  people  who  owned  property  or  vacant 
lots,  signed  the  petition,  and  then  they  were  unwilling  —  the  valuation  was 
very  low,  running  from  $50  to  $200  —  and  then  they  went  to  law  and 
demanded  that  they  should  not  be  assessed  only  the  25  per  cent.,  and  the 
town  then  had  to  pay  the  balance  for  that  improvement. 

The  Chairman :  Has  the  sub-committee  any  program  for  the  after- 
noon? 

Mr.  Stage:  I  am  informed  by  the  chairman  of  the  sub-committee- 
that  he  has  received  no  word  of  anvone  who  wishes  to  be  heard  this  after- 
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noon.  It  is  probable  there  may  be  some  one  here  who  desires  to  speak 
this  afternoon,  as  there  was,  this  morning. 

The  Chairman:  The  Chair  is  of  the  opinion  that  the  committee 
ought  to  give  anyone  who  comes  the  privilege  of  being  heard,  if  any  one 
desires  to  speak.  We  have  had  an  excellent  program  this  morning,  one 
we  did  not  know  anything  about  when  we  convened. 

Judge  Thomas :     Then  I  move  we  recess  to  two  o'clock  this  afternoon. 

Mr.  :     I  second  it. 

The  Chairman :  Before  putting  the  motion,  I  wish  to  read  this  notice : 
(The  chairman  reads  a  notice  from  the  State  Fair  Committee  announcing 
that  carriages  will  be  provided  for  all  members  of  the  House  who  desire 
to  attend  the  Fair  on  this  afternoon.) 

Judge  Thomas :  Mr.  Chairman,  I  will  change  the  motion,  making  it 
3  .-30  this  afternoon,  so  that  members  can  get  back  from  the  fair  grounds. 

Mr. :     I  second  the  motion. 

Mr.  Silberberg:  Now,  the  same  motion  was  made  last  Friday,  and 
it  was  lost,  for  the  reason  that  we  were  going  to  adhere  strictly  to  the 
program.  I  almost  broke  my  neck  getting  here  this  morning.  Are  we 
^oing  to  waste  an  hour  and  a  half  now? 

Mr.  Denman :     I  think  we  ought  to  be  ready  for  business. 

The  Chairman :     The  Chair  is  of  that  opinion. 

Judge  Thomas:  With  the  consent  of  my  §econd,  I  will  withdraw 
^he  motion.  As  I  understand  the  rules,  we  are  to  meet  at  2:00  p.  m. 
IMr.  Chairman,  I  now  move  that  we  recess  to  2:00  o'clock. 

The  motion  was  seconded,  and  prevailed  unanimously. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  September  4,  1902,  7:30  P.  M. 
Pursuant  to  adjournment  the  committe  met  in  regular  session  at 
7:30  P.  M.    On  roll-call  the  following  members  responded  to  their  names: 

Comings,  Worthington, 

Guerin,  Denman, 

Price,  Hypes, 

Metzger,  Willis, 

Thomas,  Stage, 

Chapman,  Huffman, 

Allen,  Sharp. 

Silberberg, 
The  Chairman:     We  have  with  us  to-night  Mr.  Edward  P.  Mou- 
linier,  who  is  not  a  mayor,  but  who  represents  the  mayor  of  the  village 
of  Norwood,  Hamilton  county,  who  will  talk  to  you. 

Mr.  Moulinier:     Mr.  Chairman,  and  Gentlemen  of  the  Committee: 
As  representing  a  mayor  merely,  I  hardly  feel  that  I  can  talk  with  any 
authority  upon  the  subject  that  I  wish  to  say  a  few  words  about  to-night, 
but  if  you  will  pardon  that  fact  there  are  just  a  few  things  I  want  to 
say  on  the  question  of  assessments.     I  have  lived  in  the  village  of  Nor- 
wood for  about  twelve  years,  and  during  a  major  portion  of  that  time 
have  had  considerable  litigation,  always  against  the  village,  about  assess- 
ments, and  I  therefore  know  a  little  about  them.     I  don't  believe  there 
is  any  lawyer  in  the  state  of  Ohio  who  can  say  that  he  knows  everything' 
about  assessments.     There  are  some  430  sections  in  chapters  4  and  five- 
subdivisions  on  the  general  subject  of  assessments  and  so  many  changes 
of  the  law  have  been  made  to  suit  the  different  municipalities  that  it  is;- 
very  difficult  for  anybody  to  say  that  he  knows  very  much  about  assess- 
ment law  in  Ohio.     I  have  always  noticed  in  litigation  of  that  kind  iim 
the  courts  in  Cincinnati  that  when  any  lawyer  begins  to  talk  about  ordi- 
nances, resolutions  and  special  benefits  that  the  bystanders  immediately 
leave,  and  the  better  the  argument  is  from  a  legal  standpoint  the  more 
the  people  try  to  get  away,  because  it  is  so  uninteresting.     I  shall  not, 
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therefore,  feel  it  at  all  uncomplimentary  should  any  member  of  the  com- 
mittee retire  while  I  am  trying  to  say  something  about  assessments. 

The  code  under  consideration  has,  it  seems  to  me,  very  admirably 
divided  into  two  simple  plans  the  question  of  what  was  formerly  put 
into  the  statutes  under  the  head  of  appropriations  and  assessments. 
There  are  three  great  operations  of  municipalities  through  their  councils 
governing  improvements  of  streets.  There  is  first  the  appropriation  of 
real  estate,  which  was  formerly  assessed  upon  the  abutting  property  after 
proceedings  in  court ;  then  there  is  damages  for  change  of  an  established 
grade,  which  also  was  gone  about  through  proceedings  in  court  and 
assessment  back  upon  the  property ;  and  there  was  then  the  surface  im- 
provement of  the  streets  by  paving  and  sidewalks  and  sewers.  Now, 
the  code  under  consideration  has  divided  that  up  into  two  parts. 

You  will  find  under  section  10  all  there  is  in  the  code  about  the 
appropriation  of  property  and  in  very  simple  language,  and  I  think  they 
are,  put  together,  all  the  proceedings  necessarj-  for  a  municipality  to- 
appropriate  real  estate.  Under  the  Baker  decision  of  the  Supreme  Court 
in  the  C.  L.  &  N.  decisions  of  our  own  Ohio  Supreme  Court  —  the  other 
is  the  Supreme  Court  of  the  United  States  —  no  assessments  for  appro- 
priation of  property  can  be  made  back  on  the  abutting  property,  and  con- 
sequently tliis  code  has  simply  provided  that  the  municipality  shall  pay 
for  any  such  appropriation,  so  that  leaves  it  all  out  of  the  question  and 
we  need  not  consider  that  in  considering  the  question  of  assessments. 

The  question  of  damages  for  change  of  grade  is  taken  up  in  section 
49,  and  the  only  change  or  modification  that  I  find  there  is  as  to  whether 
the  expense  of  a  change  of  grade  which  is  to  be  considered  as  damages 
resulting  from  an  improvement  —  that  is  the  way  it  is  in  section  2315 
of  the  present  statutes  —  the  only  doubt  in  my  mind  is  as  to  whether 
the  damages  for  change  of  grade  is  to  be  assessed  back  on  the  property 
or  paid  by  the  municipality.  I  gather  from  the  fact  that  it  follows  sec- 
tion 48  that  it  is  to  be  a  special  assessment,  but  it  seems  to  me  that  it 
would  be  better  if  damages  for  change  of  grade  were  treated  exactly 
as  appropriation  of  property.  Damages  for  change  of  grade  is  taking 
a  man's  property,  or  rather  destroying  it,  and  if  you  assess  it  back  on 
him  it  seems  to  me  it  is  appropriation  without  compensation,  and  I  believe 
that  there  is  a  case  now  pending  in  the  Supreme  Court  of  Ohio  in 
which  my  friend  Mr.  Collins,  of  Norwood,  is  interested,  in  which  that 
question  is  raised,  and  I  think  that  it  would  be  better  if  some  clause 
were  inserted  in  either  section  49  or  50  providing  that  damages   for 
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irhant^e  of  grade  should  be  paid  by  the  municipality,  and  that  would  do 
away  with  all  future  litigation  as  to  whether  that  was  constitutional. 

Now,  that  leaves  section  48  which  attempts  in  very  simple  and  very 
few  words  to  cover  almost  the  whole  scope  of  assessments  back  upon 
property  for  surface  improvements  —  special  assessments  —  and  it  seems 
to  me  that  some  changes  can  be  made  which  would  be  applicable  to  every 
municipality  in  the  state  of  Ohio  and  which  would  be  of  advantage  by 
reason  of  the  definiteness  that  could  be  put  into  the  provisions. 

The  question  of  special  assessments  is  an  extremely  important  one. 
It  is  always  a  good  idea  to  refer  to  an  instance.  As  Mr.  Collins  told 
me  this  afternoon,  in  the  last  ten  years  in  the  village  of  Norwood  we 
have  made  special  assessments  amounting  to  about  a  million  dollars. 
About  $700,000  of  that  has  been  paid,  leaving  $300,000  still  to  be  paid. 
Now,  if  one  village  in  Hamilton  county  has  bonds  outstanding  of  hun- 
dreds of  thousands  of  dollars  for  special  assessments,  it  certainly  must 
be  true  that  every  municipality  in  Ohio  have  also  large  amounts  of 
bonds  concerned  with  the  assessment  back  of  improvements  for  streets, 
sewers  and  sidewalks.  Consequently  the  uniformity  that  can  be  gotten 
by  a  board  and  definite  statement  of  the  proceedings  necessary  to  improve 
would  be  advantageous. 

Section  48,  it  seems  to  me,  is  indefinite.    I  don't  know  whether  that 
section  provides  for  assessments  by  tax  valuation  as  heretofore  set  out 
under  section  2269  of  the  statutes  of  Ohio,  or  whether  it  is  an  assess- 
ment by  benefits.     The  diflFerence  is  simply  this :     If  it  means  tax  valua- 
tion, then  council  would  go  over  the  valuation  of  abutting  property  on  a 
street  and  find  out  the  total  tax  value;  then  they  would  find  out  the 
amount  of  the  cost  of  the  improvement  and  divide  that  up  by  a  per- 
centage upon  the  tax  valuations  as  above.     By  benefits,  it  means  some- 
thing entirely  different.     It  means  that  any  particular  lot  that  eitheir 
abuts  on  the  street  or  is  contigious  but  does  not  abut  can  be  assessed 
by  the  council,  according  to  the  benefit  that  the  council  thinks  is  con-^ 
ferrcd  upon  any  one  of  those  lots.     I  don't  know  from  the  reading  of 
this  which  of  those  two  methods  of  assessments  is  set  out  here,  but  the 
change  making  that  specific  could  be  easily  made.     It  seems  to  me,  if  I 
may  make  a  suggestion  of  that  kind  to  this  committee,  which  probably 
know's  as  much  about  assessments  as  I  do  and  which  is  probably  rather 
tired  of  hearing  any  more  about  them,  would  be  this :    To  have  the  three 
classes  of  assessments  that  we  already  now  have,  and  for  this  reason: 
In  Hamilton  county  assessments  have  almost  always  been  made  bv  the 
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front  foot.  In  most  of  the  cities  of  the  state  I  am  told  assessments  are 
made  by  tax  valuation  and  in  the  whole  state  of  Ohio  assessments  always 
can  be  made  by  benefits,  but  nobody  ever  did  it,  because  it  was  too  ami- 
brous.  I  do  not  see  any  objection  to  leaving  those  three  kinds  of  assess- 
ments  so  that  they  can  be  applied  to  one  city  that  wants  one  kind  and 
another  city  that  wants  another 'can  have  them.  Assessments  then  can 
be  divided  up  into  three  simple  forms  —  assessments  by  benefits,  by  val- 
uation and  by  front  foot.  The  front  foot  assessment  has  been  upheld 
by  both  the  Supreme  Court  of  the  United  States  and  the  Supreme  Court 
of  Ohio  in  very  recent  cases,  and  therefore  there  is  no  question  that  it  is 
constitutional.  As  a  matter  of  fact,  solicitors  will  say  that  the  front  foot 
assessment  is  the  most  feasible  and  is  the  easiest  to  make. 

If  you  make  assessments  by  benefits  there  might  be  some  special 
section  providing  that  a  committee  of  council  or  a  commission  as  is 
provided  in  the  Statutes  of  Ohio,  shall  be  fixed  who  shall  determine  how 
each  lot  is  benefited.  That  is  all  that  would  have  to  be  done.  On  valua- 
tion all  that  would  be  necessary  would  be  practically  to  re-enact  section 
2269,  which  provides  for  a  taxation  district,  where,  for  instance,  there 
may  be  a  lot  in  bulk,  several  acres  abutting  on  a  street,  hundreds  of 
feet  deep.  The  council  there  has  a  right  to  fix  the  depth  of  a  lot  to 
the  depth  of  lots  in  the  neighborhood  and  put  a  tax  value  on  it  and 
assess  it  in  that  way.  That  could  be  enacted.  Then  as  to  the  front 
foot  assessment,  nothing  more  is  necessary  than  a  section  saying  council 
may  make  assessments  by  the  front  foot  for  surface  improvements. 

Now,  as  to  all  of  those  three  plans  of  assessment,  it  seems  to  me 
that  it  would  be  wise  and  it  would  redound  to  the  credit  of  bonds  issued 
for  improvements  to  have  the  statute  specifically  and  definitely  say 
exactly  what  steps  should  be  taken  in  making  any  improvements,  whether 
by  benefits,  by  valuation  or  by  the  front  foot.  The  plan  that  is  in  use 
in  Cincinnati  and  Hamilton  county  is  something  like  this,  and  you  wil- 
see  how  logical  and  it  seems  to  me  how  simple  and  orderly  the  plan  is. 
In  the  first  place,  when  a  street  is  to  be  improved,  plans  and  specifications 
are  prepared  of  the  improvement.  That  is  put  in  the  hands  of  the  engi- 
neer and  he  has  those  plans  and  specifications  in  his  office  so  that  anyon« 
can  see  exactly  what  the  improvement  is  to  be.  The  next  step  is  a 
resolution  by  council  declaring  it  necessary  to  make  the  improvement, 
whatever  it  may  be.  The  next  step  is  a  notice  of  two  weeks  or  whatever 
it  may  be  to  the  owners.  That  gives  the  owners  a  chance  to  object, 
and  there  being  nothing  detrimental  to  his  interest  in  the  proposed  im^ 
13 
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provement  the  next  step  is  an  ordinance  to  improve,  setting  out  the 
method  of  assessment,  and  that,  as  I  said  before,  can  be  either  one  of 
the  three  methods  that  I  have  named.  Next  is  advertising  for  bids  in 
the  public  press.  Then  the  bids  are  brought  in  open  council  and  the 
contract  is  let  by  council  to  do  the  work.  The  work  is  proceeded  with 
and  the  engineer  upon  completion  of  the  \vork  makes  his  report  to  council 
that  the  work  has  been  finished,  and  then  the  final  step  of  all  is  the 
ordinance  assessing  the  property  and  stating  how  the  installments  are  to 
be  paid  by  the  property  owners  and  the  kind  of  bonds  that  are  to  be 
issued  by  the  municipality  for  this  improvement.  Those  steps  are  all 
orderly,  they  are  all  simple  and  if  they  were  sel  out  in  the  code  there 
would  never  be  any  trouble  about  the  legality  of  any  bonds  that  were 
issued  by  reason  of  these  improvements.  All  that  any  lawyer  woukl 
have  to  do  would  be  to  look  at  the  statute,  have  a  transcript  of  the  pro- 
ceedings of  council,  see  that  they  were  properly  complied  with,  and  the 
validitiy  of  the  bonds  would  be  determined. 

I  find  upon  consideration  of  these  sections  48  and  49  that  there  is 
no  provision  for  the  payment  of  installments  of  the  assessments  by  the 
property  owners  to  meet  the  bonds.  The  usual  rule  in  Hamilton  county 
is  to  have  the  installments  made  in  ten,  with  interest  on  deferred  pay- 
ments, and  that  is  provided  for  specifically  in  the  present  Statutes  of 
Ohio.  It  seems  to  me  that  that  ought  to  be  put  in  specifically,  as  there 
would  be  a  question  in  case  council  wanted  to  do  that,  as  to  whether 
they  could  do  it,  the  power  not  having  been  given  in  the  code  to  council 
to  do  that. 

I  have  examined  carefully  the  repeals  in  the  chapter  of  assessments 
and  find  that  the  eighteen  sections  not  repealed  would  not  interfere  with 
the  method  that  I  have  outlined  but  would  simply  aid  in  the  carrying 
out  of  any  one  of  those  plans  of  assessment.  As,  for  instance,  the  un- 
repealed sections  providing  for  the  assessment  upon  an  owner  of  a  life 
estate  and  how  the  liens  of  assessments  should  be  made  upon  the  property 
and  how  the  solicitor  can  bring  suit  for  the  amount  of  the  assessment. 
Then  there  are  certain  provisions  for  the  overlooking  or  curing  of  in- 
formal defects  in  the  proceedings  of  council.  Those  things  are  all  un- 
repealed and  would  simply  add  to  the  validity  of  proceedings  such  as  I 
have  spoken  of. 

In  the  code  as  given  here  the  question  of  the  percentage  of  the  tax 
valuations  was  raised  by  some  of  the  solicitors  from  our  part  of  the 
country,  and  it  seemed  to  be  the  general  impression  that  25  per  cent,  of 
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the  tax  value  was  too  small,  that  that  ought  to  be  raised  to  either  40  or 
50  per  cent.,  and  that  it  ought  only  to  be  upon  the  real  estate  and  not 
upon  the  improvement.  I  think  Mr.  Ossler  this  morning  spoke  of  that 
and  it  is  not  necessary  for  me  to  say  anything  more  about  it. 

That  is  about  all  that  I  care  to  say.  I  know  that  this  is  a  frightfully 
dry  subject  and  the  only  points  I  cared  to  make  at  all  as  representing 
Norwood  was  that  the  proceedings  for  assesments  should  be  simply  but 
definitely  stated,  if  possible,  in  the  code,  so  that  the  validity  of  bonds 
issued  could  not  be  questioned.  The  trouble  with  great  simplicity  and 
shortness  in  making  any  assessments  is  that  where  things  are  not  pro- 
vided there  will  always  be  a  question  as  to  whether  the  action  of  council 
is  valid  and  you  then  run  the  chances,  and  not  only  the  chances  but  the 
certainty  of  long  and  protracted  litigation  as  to  just  exactly  what  council 
can  do,  unless  it  is  stated  explicitly  what  they  can  do  in  the  law.  That 
is  all  I  care  to  say. 

The  Chairman :  Have  any  of  the  committee  any  questions  to  ask 
of  Mr.  Moulinier? 

Mr.  Price:  Mr.  Moulinier,  we  are  here  considering  this  matter 
and  besides  that  I  will  admit  that  I  am  not  a  very  good  draftsman  and  I 
am  asking  now  if  you  and  your  associated,  if  you  have  any,  can  put 
that  into  legal  phraseology  ?  I  would  like  to  have  it  myself  and  I  feel  it 
would  be  of  benefit  to  the  rest  of  us. 

Mr.  Moulinier :  As  to  that,  I  think  that  the  committee  of  the  League 
of  Hamilton  County  Villages  have  spoken  of  that  thing,  and  are  working 
upon  some  such  plan  as  that.  And  while  what  I  have  said  is  my  own 
idea,  something  will  be  prepared  on  those  lines  by  the  committee  and 
will  be  brought  up  here  next  week. 

Mr.  W.  R.  Collins :  That  will  be  done  if  the  committee  cares  foi; 
it,  something  to  cover  the  suggestions  of  Mr.  Moulinier. 

Mr.  Price :  I  feel  we  ought  to  have  more  than  one  way  of  making 
these  improvements  in  order  to  give  cities  and  villages  the  opportunity 
to  make  a  choice. 

Mr.  Moulinier:  I  think  that  is  a  correct  view.  As  I  said,  the 
statutes  up  to  this  time  have  recognized  the  three  methods  for  the  reason 
that  one  of  them  seemed  more  suited  to  one  locality  and  one  municipality 
and  another  to  another.  In  Hamilton  county  we  have  always  assessed 
by  the  front  foot. 

Mr.  Price :     We  do  that  way  in  Athens,  my  own  county. 
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Mr.  Monlnricr:  Mr.  McPherson,  who  was  dty  sc^citor  of  Troy 
for  a  number  of  years,  said  they  always  assessed  there  by  valuation  and 
they  found  that  the  easiest  way  and  best  for  their  town.  Considering  all 
these  things  and  making  the  law  general  there  would  not  be  the  slightest 
question  as  to  the  constituti€Hialit\'  of  the  three  methods  provided  they 
arc  made  generally  for  all  municipalities  and  at  the  option  of  any  mu- 
nicipality which  may  wish  to  adopt  any  one  or  the  other. 

Mr.  Price:  I  will  say  further,  I  believe  it  is  a  pretty  good  thing 
to  have  consents  of  property  owners.  We  have  always  worked  under 
that  and  I  do  not  see  any  reason  why  we  should  not  continue,  and  that 
then  the  council  should  act  iTie  law  has  been,  if  there  were  consents  of 
two-thirds  of  the  property  owners  the  council  could  act.  If  there  were 
half  of  the  property  owners  consenting  the  council  could  act.  It  has 
been  that  way  also  with  the  villages. 

Mr.  Moulinier:  In  Hamilton  county,  where  three-fourths  sign  the 
petition  that  does  away  with  the  limitation  of  25  per  cent,  of  the  actual 
value  of  the  property.     That,  I  believe,  only  applies  to  Hamilton  county. 

Mr.  Denman :  Mr.  Moulinier,  under  any  of  these  plans  under  the 
constitution  and  the  present  decisions  of  the  supreme  court,  regard  would 
be  had,  would  it  not,  to  the  benefits  conferred  ? 

Mr.  Moulinier:  That  clause  would  have  to  be  put  in  and  that  is 
already  in  the  bill  before  the  committee. 

Mr.  Denman :     Doesn't  that,  then,  in  effect  reduce  it  to  one  method? 

Mr.  Moulinier:  I  don't  think  it  does,  for  the  reason  that  there  is 
now  in  the  Statutes  of  Ohio  a  general  provision  of  that  kind,  and  even 
when  council  stated  when  property  was  benefited,  as  was  done  in  Nor- 
wood in  some  litigation  that  I  was  engaged  in,  yet  that  did  not  have  a 
particle  of  effect  upon  the  law  which  declared  that  assessments  back  for 
appropriation  was  invalid,  for  the  reason  that  although  council  declared 
that  it  was  a  benefit,  yet  it  was  not  because  they  simply  took  the  property 
and  assessed  it  back ;  the  point  I  make  being  that  if  the  thing  itself  did 
not  have  regard  to  benefits  the  mere  statement  of  that  fact  in  the  law 
or  by  council  would  not  make  it  an  assessment  by  benefits. 

Mr.  Denman :  At  the  same  time  you  cannot  under  any  circum- 
stances assess  more  than  the  property  is  benefited  ? 

Mr.  Moulinier:  No,  that  general  statement  is  correct,  but  the 
supreme  court  of  Ohio  has  held  that  assessments  by  the  front  foot  are 
valid  under  the  laws  of  Ohio,  even. with  the  general  provision  in  the 
statutes. 
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Mr.  Denman:  If  would  not  make  any  difference  how  they  would 
apportion  the  amount  of  benefit.  Of  course,  I  don't  think  that  would 
be  questioned. 

Mr.  Moulinier :  The  front  foot  assessment  now  is  made  at  so  much 
per  front  foot.  If  council  declares  that  property  is  benefited  that  way, 
the  courts  have  held  that  assessment  is  legal  under  the  present  statutes. 

•Mr.  Denman:  Do  they  say  it  would  be  benefited  more  to  assess  it 
that  way  than  according  to  valuation,  or  less  ? 

Mr.  Moulinier :  I  don't  know  as  to  that.  Of  course,  this  question 
of  benefits  is  something  you  cannot  get  any  absolute,  definite  ruling  on. 
While  you  say  there  can  be  no  assessment  except  for  benefits,  yet  when 
the  supreme  court  says  an  assessment  by  the  front  foot,  notwithstanding 
that  law,  is  valid,  it  is  valid,  that  is  all.  It  is  a  matter  of  theory  to  say 
whether  or  not  the  property  is  benefited  to  that  extent,  but  the  courts 
do  hold  that  the  front  foot  assessment  is  all  right. 

Mr.  Denman:  I  understand,  and  I  agree  with  you  on  that,  but 
as  a  matter  of  fact  the  front  foot  assessment  must  nevertheless  exceed 
the  benefit. 

Mr.  Moulinier :  That  is  true.  Who  will  determine  that,  the  council 
or  the  courts?    The  courts  have  declined  to. 

Mr.  Denman:  If  the  property  owner  feels  it  is  more  than  he  is 
benefited,  he  enjoins  the  collection  of  the  assessment  and  it  is  deter- 
mined in  the  court. 

Mr.  Moulinier:  There  may  be  a  provision  in  the  statute  by  which 
council  can  have  the  right  to  determine  that  matter  by  the  front  foot. 

Mr.  Worthington :  In  case  a  piece  of  property  is,  say,  50  feet  front 
and  the  assessed  value  was  $100,  and  the  cost  of  the  improvement  was 
$50,  or  50  per  cent.,  do  you  mean  to  say  you  could  collect  50  per  cent? 

Mr.  Moulinier:     You  mean  under  the  present  law? 

Mr.  Worthington :     I  mean  under  the  present  law. 

Mr.  Moulinier:  I  don't  know.  I  am  not  familiar  with  valuation, 
l>€cause  we  have  never  done  it  that  way  in  Hamilton  county. 

Mr.  Worthington:  In  our  county  we  do  it  all  that  way,  by  valua- 
tion, and  we  can  not  assess,  as  we  understand,  more  than  25  per  cent. 
of  the  assessed  value  when  the  improvement  is  made. 

Mr.  Moulinier:     Do  you  add  the  improvement  to  the  assessed  value? 

Mr.  Worthington :  We  take  the  property  as  valued  at  the  time  the 
improvement  is  made.    If  it  is  improved  that  is  taken  into  consideration. 
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Mr.  Moulinier :  Then  I  understand  you  can  only  assess  25  per  cent, 
of  the  value. 

Mr.  Worthingon:     And  yet  you  say  you  assess  by  the  front  foot? 

Mr.  Moulinier:  Yes,  but  not  to  exceed  25  per  cent,  of  the  real 
value,  which  is  to  be  determined,  if  it  is  brought  in  court,  by  experts. 

Mr.  Worthington:     They  do  not  take  the  appraisers'  values? 

Mr.  Moulinier:  No.  It  is  25  per  cent,  of  the  actual  value  at. the 
time  the  improvement  is  made  that  is  determined  by  expert  testimony 
in  court,  if  there  is  any  question  about  it. 

Mr.  Metzger :  I  am  no  attorney,  but  there  is  probably  a  court  rule 
for  the  adjustment  of  this  difficulty.  In  the  event  that  a  man  owns  a 
corner  lot  and  it  is  50  feet  on  one  street  and  probably  200  feet  on 
another,  how  is  that  man's  frontage  determined? 

Mr.  Moulinier:     Under  the  front  foot  assessment  rule? 

Mr.  Metzger :     Under  the  foot  front  assessment  rule  ? 

Mr.  Moulinier:  That  is  determined  by  the  improvements  on  the 
lot,  and  where  there  are  no  improvements  I  understand  the  courts  have 
decided  it  would  be  the  smallest  part,  and  under  the  Haviland  case  you 
can  assess  the  50  feet  front  and  also  50  feet  on  the  side,  but  not  the 
rest  of  the  200  feet. 

Mr.  Metzger:  I  suppose  there  was  probably  some  court  solution 
of  that. 

Mr.  Moulinier:  That  is  the  rule  the  courts  have  made  in  the  Hav- 
iland case. 

The  Chairman:  The  Chair  understands  there  is  no  other  speaker 
appointed  for  this  evening.  Is  there  any  other  item  of  business  to  be 
brought  before  the  committee? 

Mr.  Guerin:  I  think  that  concludes  the  programme  for  this  even- 
ing. I  would  like  to  say  there  are  a  number  of  gentlemen  here  to  ad- 
dress the  committee  to-morrow  morning.  I  move  the  committee  do  now 
adjourn. 

The  Chairman:  Before  I  put  that  I  will  emphasize  the  fact  that 
there  are  a  number  to  speak  to-morrow  on  a  continuation  of  this  same 
subject  and  other  subjects  relating  to  city  and  village  solicitors. 

The  committee  then  adjourned  to  meet  on  Friday,  September  5th„ 
at  9  o'clock  a.  m. 
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CODES. 


SEVENTY-FIFTH  GENERAL  ASSEMBLY. 
Extraordinary  Session. 

Columbus,  O.,  Sept.  5,  1902. 

9  O'clock  A.  M. 

Pursuant  to  adjournment,  the  Special  Committee  on  Municipal  Codes 
of  the  House  of  Representatives  met  in  legislative  hall,  Mr.  Comings 
presiding.  Under  the  program,  the  committee  took  up  the  consideration 
x>i  the  views  of  city  and  village  solicitors  and  the  representatives  of  the 
legal  departments  of  municipalities  in  reference  to  the  codes. 

On  roll-call,  the  following  members  responded: 

Comings,  Painter,  Guerin,  Price,  Cole,  Williams,  Metzger,  Thomas, 
Chapman,  Allen,  Silberberg,  Worthington,  Denman,  Hypes,  Willis,  Gear, 
Stage,  Bracken,  Ainsworth,  Maag,  Huffman,  Brumbaugh,  Sharp. 

The  minutes  of  the  previous  meeting  were  read  by  the  secretary 
and  approved  by  the  committee. 

The  Chairman :  Has  the  Sub-Committee  on  Program  any  report 
to  make? 

Mr.  Guerin :  Nothing  more  than  the  names  of  the  speakers,  which 
you  have  already. 

Mr.  Price:  I  want  to  ask  a  question.  I  saw  a  copy  of  our  pro- 
ceedings, or  a  portion  of  them,  printed.  Are  the  proceedings  all  printed, 
practically,  up  to  date? 

The  Chairman:  The  Chair  is  unable  to  state.  Mr.  Metzger,  the 
chairman  of  the  committee,  reported  to  me  yesterday  that  they  were 
printed  about  up  to  date,  and  the  printer  had  promised  to  have  copies  on 
our  desks  this  morning,  and  Mr.  Metzger  has  now  gone  to  see  why  they 
are  not  here. 

Mr.  Price:  Does  that  include  the  addresses  of  Messrs.  Ellis  and 
Bennett  ? 

The  Chairman  :  I  think  it  does,  yes.  We  have  present  this  morning 
a  number  of  city  solicitors,  according  to  the  program  arranged  by  our 
committee.     Is  Mr.  Calvin,  of  Ashtabula,  ready  to  speak? 

(199) 
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Mr.  Guerin:     Mr.  Davis,  of  Cleveland,  is  here. 

Mr.  Denman:  The  time  has  been  fixed  in  the  Senate  to  hear  Mr. 
Davis  this  afternoon,  and  he  would  be  pleased  to  be  heard  here  this 
morning. 

The  Chairman :  I  think  we  can  arrange.  I  will  ask  Mr.  Swayne, 
of  Hamilton  county,  to  open  the  discussion.     Mr.  Swayne. 

Mr.  Swayne:  Mr.  Chairman,  Gentlemen  of  the  Committee — ^What 
I  have  to  say  this  morning,  will  be  in  somewhat  of  a  rambling  manner. 
I  do  not  intend  to  discuss  before  you  the  scientific  problems  of  the  code, 
but  simply  to  point  out  some  matters  that  we  think  could  be  bettered  in 
the  code  that  you  now  have  under  consideration;  some  things  that  have 
been  overlooked,  some  things  that  have  never  been  in  the  code, — just  a 
few  matters  of  that  kind  to  which  I  wish  to  call  your  attention. 

If  those  of  you  who  have  the  code  with  you  will  follow  me,  I  want 
to  call  your  attention  to  the  particular  sections  as  I  go  along.  Under 
the  present  section  of  the  Municipal  Code,  section  lo,  on  page  5,  of  this 
code,  where  it  regulates  and  prohibits  the  running  at  alrge  within  the 
corporation,  of  cattle,  horses,  etc.  Down  in  our  county  they  are  having 
quite  a  good  deal  of  trouble  over  the  question  of  chickens,  and  it  is 
a  question  whether  or  not,  that  is  included  in  that  section.  It  seems  to 
me  that  it  is  only  adding  a  word  or  two,  and  by  that  you  could  add 
"chickens,  ducks  and  pigeons" ;  those  three  we  have  quite  a  good  many 
complaints  about. 

Mr.  Price:  After  the  words  "other  animals,"  I  had  inserted,  "and 
fowls." 

Mr.  Swayne :     That  would  be  all  right. 

Mr.  Cole :     Isn't  a  chicken  an  animal  ? 

Mr.  Swayne :     I  don't  believe  it  is  myself. 

Mr.  Cole :  Did  you  ever  see  the  definition  of  animal,  according  to 
law?    If  they  leave  out  chickens,  they  are  taking  a  good  deal  of  liberty. 

Mr.  Swayne:  Then  on  page  6,  section  13,  is  another  matter  that  is 
giving  us  a  good  deal  of  trouble,  and  so  far,  we  have  been  unable  to  regu- 
late the  matter,  and  that  is  bill-boards.  Everybody  who  is  around  cities 
knows  the  bill-board  question  is  one  that  merits  attention,  though  I  be- 
lieve it  is  a  simple  matter,  because  the  bill-board  people  are  afraid,  and 
the  corporation  people  are  as  much  afraid,  and  it  seems  to  me,  after  the 
word  "fences"  the  word  "bill-boards  and  other  structures,"  should  be  in- 
serted. We  would  like  very  much  if  that  could  be  inserted,  because,  as  I 
say,  anybody  who  is  around  a  city  will  see  the  advantage  of  it.     I  might 
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say  here  that  I  am  not  only  speaking  for  the  village  in  which  I  am,  but 
we,  with  the  thirty  other  villages  in  Hamilton  county,  have  met  and 
discussed  these  matters,  and  we  have  practically  agreed  upon  these  things, 
— th^  representatives  of  the  thirty  villages. 

Then  line  126  of  the  same  section  13,  after  the  words  "sewer  tappers," 
I  think  there  should  be  inserted,  "and  vault  cleaners."  We  have  quite 
a  good  deal  of  trouble  regulating  that. 

On  page  9,  under  the  appropriation  of  property,  in  line  196,  it  says, 
"For  opening,  widening  and  extending  streets,"  but  it  does  not  provide 
for  the  change  of  grade,  and  I  would  change  the  wording  there,  "For 
opening,  widening  and  extending  the  grade  of  streets."  In  the  villages 
around  our  city,  we  have  to  grade  quite  a  good  deal,  and  there  is  always 
some  question  about  it.  Now,  in  section  11,  at  the  bottom  of  page  9, 
under  the  appropriation  of  property, — "In  the  appropriation  of  property 
for  any  of  the  purposes  named  in  the  preceding  sectioti,  the  corporation 
may,  whenever  the  same  is  reasonably  necessary,  acquire  property  out- 
side the  limits  of  the  corporation,"  are  the  words  here.  Now,  it  does 
not  say  who  is  to  decide  when  it  is  "reasonably  necessary,"  whether  the 
courts,  or  the  council,  or  what.  I  have  stricken  out  the  words  "whenever 
the  same  is  reasonably  necessary,"  and  inserted  the  words  "whenever  the 
council  deem  it  necessary."  There  we  have  somebody  who  will  attend  to 
the  matter.  It  might  be  that  council  would  think  it  necessary  to  build 
waterworks,  and  to  condemn  some  property  on  the  outside;  they  might 
have  to  go  to  court  to  find  out  who  deems  it  necessary,  but  if  the  council 
itself  has  that  power,  it  will  save  all  litigation,  and  in  the  end  will  save 
money  to  the  city  or  village. 

Now,  on  page  21,  section  46,  line  521,  this  section  is  here  made  ap- 
plicable to  all  the  cities  and  villages  in  the  state  and  provides  for  the 
appropriation  of  the  funds  to  the  separate  purposes  for  which  they  are  to 
be  used,  in  the  same  manner  that  your  finance  committee  does  with  the 
State's  money.  That  is  probably  all  well  enough  in  the  larger  cities,  but 
it  would  become  an  absolute  nuisance  in  the  villages,  and  create  a  whole 
lot  of  machinery  for  which  there  is  no  use,  and  if  you  would  strike  out 
the  words  "municipal  corporations,"  and  simply  insert  the  word  "cities," 
it  will  cure  it.  The  difference  is  thfs :  In  the  smaller  villages,  the  council 
is  composed  of  at  least  as  good  men  as  there  are  in  the  village;  every- 
body    *     *     * 
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Mr.  Price :     I  think  Nelsonville  takes  up  some  of  her  bonds. 

Mr.  Swayne :  But  would  not  Nelsonville  be  a  city  under  this  classi- 
fication ? 

Mr.  Price:     Yes. 

Mr.  Swayne :  I  think  that  you  will  find  in  the  villages  where  they 
have  sinking  funds,  they  will  all  come  under  the  classification  of  cities. 
Our  debt  we  take  up  year  by  year,  and  if,  by  and  means  we  have  a  sur- 
plus of  money,  we  will  take  that  surplus  and  simply  buy  in  the  bonds 
and  cancel  them. 

Council,  in  the  villages,  is  the  basis  of  all  village  government,  and  if 
they  have  to  consult  with  half  a  dozen  other  people  or  boards,  it  will 
make  a  whole  lot  of  unnecessary  machinery.  The  simplest  form  of  gov- 
ernment that  you  can  get  in  the  smaller  places  in  the  State,  the  more 
practicable  it  will  be,  and  the  better  and  more  popular  that  form  of  govern- 
ment will  prove,  and  I  think  you  will  find  that  true  in  this  case. 

In  section  58,  I  would  strike  out  the  words  "municipal  corporations,** 
and  insert  "cities." 

Now,  in  section  76  on  page  33,  I  might  as  well  take  up  three  or 
four  sections  together ;  with  the  one  you  will  find  on  page  33,  turn  to  page 
52  and  look  at  117  just  a  moment,  and  then  we  will  go  back  to  the  dis- 
cussion of  the  other.  Here  is  a  small  section  put  in,  numbered  117,  in 
which  it  says  councils  of  villages  shall  be  governed  by  the  provisions,  so 
far  as  applicable,  of  sections  75,  76,  yy,  78,  80  and  81  of  this  act. 

Now,  that  section  76,  in  making  the  amendment,  I  would  simply 
strike  out  on  this  other  page,  76.  In  section  117,  section  76  provides 
about  councilmen  at  large,  and  the  qualifications  of  the  councilmen,  and 
it  seems  to  me  that  is  not  necessary  to  be  applied  to  villages.  76  is  not 
as  vital,  though,  as  78,  which  provides — and  every  one  of  you  who  have 
villages  in  your  counties  should  pay  particular  attention  to  this; — ^thc 
present  system  now  of  passing  pay  ordinances,  for  instance,  is  by  reading 
once,  or  suspension  of  the  rules ;  under  this  section  78,  no  pay  ordinance, 
or  any  other  ordinance  coud  be  passed  save  by  having  three  meetings. 
You  might  take  it  in  a  village  like  ours,  where  the  men,  most  of  them, 
are  engaged  in  the  city  during  the  day;  you  could  not  get  anybody  to 
serve  in  council  if  they  had  to  have  three  meetings  a  month.  This,  then, 
would  require  three  months  to  pass  each  ordinance,  or  would  require 
three  meetings  a  month,  before  they  could  pass  any  street  workman  in 
the  village.  That  should  be  left  as  it  is  at  the  present  time,  or  at  le^t, 
the  pay  ordinances  should  be  passed  at  one  meeting,  either  by  suspension 
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of  the  rules,  or  by  one  reading.  This  is  very,  very  important  to  the 
villages,  and  I  imagine  the  same  thing  would  apply  all  over  the  State, 
though  in  some  of  the  larger  villages  they  have  two  council  meetings  a 
month. 

Mr.  Price:  In  your  village,  is  it  the  board  of  public  affairs  that 
does  the  contracting  ? 

Mr.  Swayne:  No,  it  is  the  council  direct.  The  board  of  trustees 
will  do  a  part  of  that,  but  in  the  villages,  under  the  present  law,  the 
council  is  ever)rthing,  and  I  think  it  should  be  so  under  the  new  Code. 

Mr.  Denman:  Wouldn't  it  be  just  as  well  to  simply  allow  council 
the  right  to  suspend  the  rules  on  all  things? 

Mr.  Swayne:  I  think  so,  because,  as  I  say,  their  territory  in  vil- 
lages is  small,  and  every  man,  woman  and  child  knows  the  councilmen. 
and  they  are  not  going  to  do  anything  to  harm  their  village.  It  is  not 
like  it  is  in  large  cities,  where  you  only  know  a  few  people  and  represent 
a  single  ward. 

Mr.  Worthington :  Under  the  present  law,  the  rules  may  be  sus- 
pended ? 

Mr.  Swayne:     Yes. 

Mr.  Worthington:     Could  you  not  do  that  by  two-thirds  vote? 

Mr.  Swayne:  No,  it  takes  three-fourths  vote  instead  of  two-thirds. 
In  section  79 — well,  that  is  not  in,  that  is  omitted.  Now,  section  81 
gives  the  mayor  the  veto  power.  I  think  that  should  not  be  given  the 
mayor  of  a  village.  Under  this  it  gives  the  mayor  the  veto  power,  but 
then  goes  on  to  provide  that  the  ordinance  may  be  passed  over  his  veto 
by  the  same  vote  as  that  by  which  it  was  originally  passed;  that  is 
simply  adding  machinery  without  accomplishing  anything.  If  there  be 
a  necessity  for  the  mayor  of  a  village  to  have  the  veto  power,  then  you 
should  increase  the  number  of  votes  which  could  pass  it  over  his  veto. 
I  do  not  believe  there  is  any  necessity  for  the  mayor  of  a  village  to  have 
the  veto  power,  and  I  can  say  the  mayors  do  not  want  it — it  is  a  power 
they  do  not  care  to  have. 

Then  under  the  executive — and  we  had  some  trouble  in  agreeing 
about  this.  Some  of  our  representatives  do  not  object  to  having  the 
mayor  appoint  the  solicitor,  and  some  want  the  solicitor  to  be  elected, 
and  probably  this  will  be  one  of  the  hardest  things  to  frame  in  the  code, 
so  as  to  satisfy  the  most  people,  unless  you  can  use  the  method  now 
in  vogue.  I  believe  it  would  be  constitutional — I  am  not  posing  here 
as  a  constitutional  lawyer — but  simply  in  section  1706  it  provides  that 
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the  officers  of  a  village  shall  consist  of  certain  officials.  Now,  I  am 
not  solicitor  in  my  village — we  have  no  office  of  solicitor — but  I  am 
employed  as  an  attorney  under  a  contract,  for  a  year  at  a  time.  If  you 
do  not  have  a  solicitor  at  all,  then  under  the  corporate  right  to  sue  anc 
be  sued,  you  have  a  right  to  employ  an  attorney.  If  you  can  get  around  • 
to  agree  that  it  is  constitutional — ^and  I  believe  that  it  is — it  has  never 
been  attacked,  I  believe  it  can  be  provided  that  council  may  create  the 
office  of  city  solicitor,  if  they  want  it,  or  leave  it  vacant,  as  they  please. 
If  they  need  an  attorney  they  can,  by  resolution,  employ  one. 

Mr.  Comings:  Do  you  think  it  necessary  they  should  act  under 
that  section?  Why  not  leave  the  whole  subject  out — ^would  not  that 
imply  that  the  council  would  have  the  power  to  employ  an  attorney? 

Mr.  Swayne :  I  presume  they  would  have  the  power,  if  the  words 
were  not  there  at  all.  Of  course,  I  understand  the  position  you  people 
are  in,  I  have  been  in  your  place,  when  we  did  not  have  as  much  respon- 
sibility as  you  have  now.  You  have  the  greatest  responsibility  that  was 
ever  placed  upon  anyone  since  the  adoption  of  the  constitution  in  1851. 
Nobody  expects  that  you  can  make  a  perfect  code,  but  you  want  to  make 
it  as  perfect  as  you  can,  and  you  deserve  credit  in  accordance  with  youi 
object. 

Mr.  Comings :     Would  you  not  avoid  tjie  constitutional  question  by 
omitting  the  words,  and  leave  it  as  suggested  ? 

Mr.  Swayne:  As  I  say,  I  believe  the  other  is  constitutional,  Bti^ 
if  it  were  not  it  would  be  simply  that  one  section. 

Mr.  Price:  I  would  like  for  somebody  to  cite  me  where  it  is  ^^' 
constitutional,  and  to  show  some  authority;  no  one  has  been  able  *^ 
do  it,  but  I  can  show  authority  where  it  is  constitutional. 

Mr.  Swayne :  I  don't  believe  that  our  Supreme  Court,  as  now  coti" 
stituted,  in  the  cases  they  have  decided  touch  the  question.  I  believe  ^^ 
have  a  right  to  designate,  to  give  the  power  to  council  that  they  can  ^^ 
certain  things ;  but  the  council  of  a  municipal  corporation  can  do  notbi^S 
that  you  do  not  give  them  the  power  to  do. 

Mr.  Allen:     Then  you  would  insert  "may"  instead  of  "shall"? 

Mr.  Swayne :  Yes.  In  the  larger  places,  for  instances,  as  we  h^^^ 
in  our  county,  Norwood,  which  of  course  is  not  so  beautiful  or  desirab^^ 
as  our  village,  but  is  a  larger  place,  they  have  a  solicitor;  but  we  ^^ 
so  law-abiding  that  we  haven't  as  much  use  for  a  lawyer  as  they  ha^c 
at  Norwood,  and  the  same  way  with  a  number  of  other  villages  in  tb^ 
state.     To  leave  it  optional  with  council  would  give  perfect  satisfaction* 
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Mr.  Painter :  Mr.  Swayne,  one  of  the  important  questions  this  com- 
mittee has  to  take  under  consideration  is,  whether  or  not  we  have  the 
right,  under  the  constitution,  to  make  a  code  that  will  prove  flexible 
enough  so  that  we  can  give  certain  villages  the  choice  of  certain  govern-^ 
ments.  Now,  if  we  would  heed  your  advice  in  this  matter  upon,  say, 
the  matter  of  the  city  solicitor,  that  would  be  a  flexible  form  of  municipal 
code? 

Mr.  Swayne:    Yes. 

Mr.  Painter:  Whether  we  can  do  that,  depends  upon  whether  or 
not  our  work  would  be  constitutional;  and  if  we  could  do  that,  then 
the  greatest  question  that  we  have  to  consider  in  the  matter  of  passing 
this  code  is  overcome,  and  we  can  make  a  code  that  will  suit  the  larger 
cities  and  not  be  too  cumbersome  for  the  smaller  towns.  You  are  clear 
on  that  point,  that  this  matter  would  be  constitutional? 

Mr.  Swayne:    Yes. 

Mr.  Painter:  Well,  if  we  can  do  that  constitutionally,  we  can  get 
along. 

Mr.  Swayne:  It  is  true  the  Supreme  Court  has  not  passed  upon 
that  question,  but  from  their  other  decisions,  I  am  inclined  to  think 
it  is  constitutional,  and  that  you  can  make  a  flexible  code  for  the  cities 
and  villages. 

Mr.  Painter:     So  am  I,  sir. 

Mr.  Worthington :  Isn't  it  a  fact  that  the  present  form  of  govern- 
ment which  we  have  in  villages  is  satisfactory  to  a  great  majority  of  the 
people  ? 

Mr.  Swayne:     I  think  that  is  true. 

Mr.  Worthington:  And  do  you  not  think,  in  some  of  these  sug- 
gested changes,  it  will  not  be  so  satisfactory  to  villages? 

Mr.  Swayne:  Oh,  yes.  I  think  so,  if  you  would  make  a  sinking 
fund,  compulsory,  and  a  Board  of  Public  Safety. 

Mr.  Price :     A  Board  of  Public  Affairs,  perhaps  ? 

Mr.  Swayne :  I  think  if  you  would  do  that,  it  would  be  very  unsat- 
isfactory. We  have  public  works  in  Hartwell,  and  we  have  no  trustees 
of  waterworks,  or  anything  of  that  kind  —  it  is  all  done  by  council,  every 
man  does  his  part  of  the  government,  they  raise  the  money  and  expend  it, 
and  they  do  it  economically  and  do  it  well, —  they  make  it  go  around, 
and  if  that  simplicity  can  continue,  it  will  be  all  right.  We  have  some 
other  villages  in  our  county  where  they  have  Boards  of  Waterworks  Trus- 
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tees,  but  they  can  easily  be  floated  back  to  council,  much  easier  than  to 
create  new  machinery  for  the  village  government. 

Mr.  Painter:  Now,  Mr.  Swayne,  the  fact  that  you  have  not  been 
here  and  heard  the  speakers  on  this  code,  leads  me  to  say  this :  that  the 
position  of  Mr.  Ellis  on  this  code  was  this :  Under  the  article  of  the 
constitution  that  holds  that  all  laws  must  be  uniform,  that  that  does  not 
apply  simply  to  what  laws  the  legislature  may  pass,  that  is,  as  to  their 
uniform  applicability,  but  he  goes  a  step  further  and  says  that  all  the 
laws  that  the  legislature  of  Ohio  may  pass  must  not  only  apply  to  every 
city  in  the  state  of  Ohio,  but  that  it  must  be  operative  in  every  city  alike, 
in  the  state  of  Ohio.  That  is,  if  we  pass  a  law  here,  saying  that  if  a  city 
over  here  does  not  want  to  have  the  same  government  that  you  have  in 
Cincinnati,  it  is  optional  with  it,  whether  or  not  it  has  it, —  he  says  that 
would  be  unconstitutional,  because  the  government  we  pass  for  cities 
must  operate  exactly  the  same  in  Cincinnati  as  in  Sidney. 

Mr.  Swayne:  If  that  be  true,  then  when  you  adopted  this  Code, 
ever>'  council  in  every  city  in  the  State  of  Ohio  must  pass  exactly  the 
same  ordinances,  and  have  exactly  the  same  ordinances,  and  that  would 
be  an  absurdity  on  its  face.  Every  village  would  have  to  pass  the  same 
ordinances  and  have  the  same  penalties  throughout, —  there  could  not  be 
any  question  of  that.  I  don't  believe  that  any  constitution  ever  intended 
you  should  be  hidebound  by  anything  of  that  kind. 

Mr.  Painter:  That  was  in  a  private  conversation  with  Mr.  Ellis, 
and  T  don't  think  I  am  misquoting  him ;  I  think  I  have  it  right. 

Mr.  Denman :  Would  it  not  be  expedient  and  wise,  then,  to  add,  on 
page  4,  following  the  first  clause  in  section  7.  line  68,  this  amendment,— 
"and  villages  may,  when  council  deems  it  necessary,  employ  counsel?" 

Mr.  Swayne:  That  would  not  hurt,  and  it  would  make  the  matter 
very  much  clearer,  but  that  would  not  be  necessary,  because  these  are 
corporations  and  have  the  power  to  sue  and  be  sued,  and  that,  of  course, 
implies  that  they  have  the  power  to  employ  the  proper  advice  in  the 
premises:  but  I  think  your  suggestion  would  be  very  good,  and  should 
be  in  there.  You  should  not  leave  anything  to  be  implied,  when  you  can 
put  it  in  the  Code  and  thus  make  it  clear  and  plain  to  every  one ;  I  think 
is  true  in  regard  to  every  law. 

When  I  speak  of  the  Board  of  Public  Affairs  —  Board  of  Trustees  — 
that  is  expressing  my  own  opinion  more  than  it  is  the  opinion  of  all  the 
villages,  because  some  of  them  had  trustees  of  public  works,  and  what  I 
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say  in  that  regard  is  my  own  private  opinion.     I  do  not  want  to  say  that 
I  represent  all  of  the  thirty  villages  on  that  part  of  the  proposition. 

Under  the  appointing  power  of  the  mayor :  I  think  all  the  appoint- 
ing power  of  a  mayor  of  a  village  should  be  exercised  with  the  consent  of 
council, —  I  think  that  should  be  added.  If,  under  any  circumstances,  the 
mayor  and  the  council  should  be  at  loggerheads,  and  the  mayor  should 
appoint  an  official  that  would  not  work  in  happy  conjunction  with  council, 
you  can  see  what  the  result  would  be.  The  mayor  has  no  appointive 
power  at  all  now,  except  in  some  cases  of  vacancies  in  elective  offices,  and 
then,  as  a  common  courtesy,  I  think,  he  may  appoint. 

Mr.  Price :     Does  not  the  mayor  of  a  village  appoint  the  police  ? 
Mr.  Swayne :     That  is  the  way  we  do ;  but  I  think  it  is  a  kind  of  a 
common  custom,  I  do  not  think  it  is  legal. 

Mr.  Painter:  I  would  like  to  state  to  Mr.  Swayne  one  more  objec- 
tion. Take,  for  instance,  the  situation  in  this  town  at  the  present  time; 
they  have  a  mayor  here  who  is  at  loggerheads  with  his  council  most  of 
the  time.  The  fact  is,  that  council  has  tied  the  mayor's  hands.  Don't 
>rou  believe  it  would  be  better,  at  least  in  some  instances,  if  we  could  make 
it  so  that  the  mayor  would  not  need  to  go  to  council  ? 

Mr.  Swayne :  I  think  that  is  true  in  cities.  If  you  arc  going  to  make 
the  mayor  responsible,  make  him  so  responsible  that  when  anything  goes 
wrong,  you  can  lay  your  hand  on  the  man ;  but  in  the  villages,  we  don't 
liave  that  trouble. 

Now,  there  is  another  thing,  where  you  have  the  five  years'  residence 
in  a  village,  before  a  man  can  hold  office.  It  seems  to  me  that  is  rather  a 
:far-fetched  proposition,  and  it  would  be  especially  burdensome  on  our 
tillages.  Perhaps  the  best  man  in  our  town  for  mayor  might  not  have 
lived  in  th^  village  five  years. 

Mr.  Painter:  I  will  say  we  have  made  up  our  minds  to  that,  long 
ago. 

Mr.  Worthington :  What  do  you  think  about  the  mayor  having 
power,  in  case  of  a  tie,  to  cast  the  deciding  vote?  It  is  not  designated 
here,  but  under  the  present  law,  where  there  is  money  to  be  expended, 
he  has  not  the  right  to  vote;  but  I  think,  according  to  this  section,  he 
can  vote  on  any  question. 

Mr.  Swayne :     I  think  it  would  not  hurt  anything  to  give  the  mayor 
the  deciding  vote  on  all  questions ;  I  think  that  is  a  safe  proposition. 
Mr.  Price:     To  vote  on  ordinances? 
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Mr.  Swayne :  He  cannot,  now.  There  might  be  some  question  about 
giving  it  to  him  then;  it  takes  two-thirds  there,  so  that  in  that  case  it 
would  hardly  be  applicable. 

On  page  58,  under  "Judicial."  There  each  municipal  corporation  is 
made  a  judicial  district.  In  reading  that  over  this  struck  me:  That 
in  many  of  dUr  municipal  corporations  we  can  regulate  inside  affairs, 
but  some  one  can  go  just  outside  of  the  corporation  and  establish  a  saloon 
or  a  garden,  or  something  of  that  kind,  over  which  our  municipality, 
or  police  authorities  have  no  jurisdiction.  It  seems  to  me  if  it  could 
be  added  that  the  police  jurisdiction  of  each  municipality  should  extend 
to  territory  within  half  a  mile  of  the  boundary  line  of  the  corporation, 
so  long  as  it  did  not  over-lap  any  other  municipality;  that  would  g^ve 
each  municipality  the  police  power  of  regulating  and  preserving  order 
around  the  various  villages. 

Mr.  Comings:     Isn't  that  now  in  the  statutes? 

Mr.  Swayne:  I  believe  so,  but  it  is  not  effective;  I  have  never 
looked  up  the  legality  of  it. 

Mr.  Comings :  It  has  been  exercised  by  municipalities  in  the  north- 
ern part  of  the  state. 

Mr.  •  Denman :  Do  you  favor  conferring  police  powers  upon  the 
mayor  in  villages?    I  mean  judicial  power  for  police  purposes? 

Mr.  Swayne :     Oh,  yes ;  I  believe  that  is  true. 

Mr.  Denman:  The  constitution  is,  however,  that  the  judicial  of- 
ficers must  be  elected  by  the  people  of  the  district  m  which  they  serve, 
and  the  mayor,  of  course,  would  only  be  elected  by  the  municipality — 
within  the  corporation. 

Mr.  Swayne:  There  miight  be  some  question  there;  I  have  not 
looked  that  matter  up. 

Mr.  Cole:  How  about  the  jurisdiction  of  the  officers  elected  in 
the  townships?  Wouldn't  it  conflict  with  the  police  regulations  of  the 
municipality,  by  your  plan? 

Mr.  Swayne  f  Hardly  ever,  because  they  have  very  little  police  or- 
ganization in  the  township. 

Mr.  Cole:  But  in  such  cases  as  it  would — would  there  not  be  a 
conflict  there? 

Mr.  Swayne:  Oh,  it  might  cause  a  conflict,  yes.  That  suggestion 
just  came  to  me  since  I  have  been  in  Columbus. 

Mr.  Worthington :  You  speak  of  Section  126,  Trustees  of  Public 
AflFairs;  now,  I  suppose  in  your  village  you  have  a  board  of  health? 
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Mr.  Swayne:     Yes. 

Mr.  Worthington:  Now,  this  Board  of  Trustees  really  takes  the 
place  of  the  Board  of  Health ;  it  gives  them  more  power  than  the  Board 
of  Health  has,  but  it  creates  no  new  officers. 

Mr.  Swayne:     That  might  be  all  right.    As  I  understand  then,  you 
»    retain  all  Board  of  Health  men? 

Mr.  Comings:     We  retain  all  Board  of  Health  officers. 
Mr.  Worthington:     But  this  Board  of  Affairs  is  the  head  of  the 
health  department. 

Mr.  Willis :  Mr.  Swayne,  your  reasons  for  not  giving  the  veto  power 
to  mayors  of  villages,  I  did  not  quite  get? 

Mr.  Swayne:     The  reason,  in  short,  as  I  look  at  it,  is  just  this:  The 

mayor,  under  this  code,  is  elected  at  the  same  time  of  the  council,  and  the 

councilmen  are  elected  for  the  purpose  of  passing  ordinances;   they  are 

all  elected  at  large,  and  by  that  means  they  are  held  responsible  for  the 

ordinances  they  do  pass,  and  I  believe  that  it  would  cause  less  friction 

between  council  and  the  mayor,  and  the  less  friction  that  will  be  caused 

in   the  working  out   of  the  machinery  of  municipal   government,  the 

better  it  will  be;  and  I  believe  the  mayors  all  express  their  feeling  that 

none  of  them  desires  the  veto  power ;  they  want  the  responsibility  to  go  to 

c^ouncil. 

Mr.  Williams:  Would  you  be  in  favor,  Mr.  Swayne,  of  giving 
T:  he  mayors  of  cities  the  veto  power  ? 

Mr.  Swayne:  Undoubtedly;  because  there,  under  this  code,  they 
c::)nly  have  a  few  people  elected  at  large.  If  I  were  making  this,  I  would 
^lect  one-third  of  the  councilmen  at  large  in  the  city,  but  still,  I  would 
^ive  the  mayor  the  veto  power  in  the  large  cities. 

Mr.  Hypes:     We  misunderstood  you.     You  would  not  strike  out 
Section  81  that  refers  to  the  power  of  veto  by  the  mayor,  but  you  would 
^unend  it  so  as  to  give  that  power  to  the  mayors  of  cities? 
Mr.  Swayne:     To  the  mayors  of  cities,  only. 
Mr.  Hypes :    You  said  you  believed  in  holding  the  mayors  of  cities 
to  the  greatest  accountability.     Along  that  line,  would  you  favor,  in 
^villages,  giving  the  mayor  the  power  of  appointment  of  the  city  mar- 
shal, for  the  same  reason?  . 

Mr.  Swa3me :  Yes,  I  think  so ;  because  he  is  a  kind  of  police  officer, 
Tinder  this,  and  if  that  is  to  be  continued,  he  should  have  jurisdiction 
over  the  police  power. 
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Mr.  Worthington:  Do  I  understand  that  you  are  in  favor  of  giv- 
ing the  appointment  of  the  marshal,  to  the  mayor? 

Mr.  Swayne:  Oh,  no.  I  do  not  understand  it  that  way.  I  would 
elect  the  marshal,  I  believe.  The  marshal  in  most  villages  does  not 
amount  to  anything.  For  instance,  in  our  village,  we  elect  the  marshal; 
he  draws  no  salary  as  marshal,  but  we  pay  him  a  salary  as  policeman. 

Mr.  Worthington :  About  the  mayor  having  power  to  vote.  Take  it 
in  a  village  where  they  have  six  councilmen;  he  votes  on  all  questions.'^ 

Mr.  Swayne :     Well,  it  takes  two-thirds  to  pass  anything  in  council. 

Mr.  Worthington:     As  I  understand  it,  you  can  have  three  vote&s 
each  way,  and  then  the  mayor  casts  the  deciding  vote? 

Mr.  Swayne :     Well,  I  wouldn't  give  him  the  power  there,  in  passing 
an  ordinance. 

Mr.  Worthington:     He  votes  on  all  questions,  according  to  this-s 
even  where  there  is  money  to  be  expended. 

Mr.  Swayne:     Yes,  I  think  I  would  take  that  clear  out;  it  would  b^  - 
better  safe-guarded. 

Mr.  Worthington :     On  all  questions  where  council  is  three  to  thre^ 
the  mayor  casts  the  deciding  vote  on  any  ordinance  or  resolution? 

Mr.  Swayne:     I  think  that  should  be  left  out. 


\ 


The  Chairman :     The  next  speaker  will  be  Mr.  Calvin,  city  solidtc — — ^r 
from  Ashtabula.     Mr.  Calvin. 

Mr.  Calvin:     Mr.  Chairman  and  Gentlemen  of  the  Committee ^ 

come  from  the  extreme  northeast  part  of  the  state,  from  the  benight^^d 
city  of  Ashtabula.     Now,  it  is  evident  to  me,  gentlemen,  from  the  r    ^^ 
marks  made  by  the  city  solicitors  preceding  me,  that  you  have  here       2 
very  difficult  problem.     You  have  a  constitution  that  you  have  hea«^<' 
more  about  in  the  six,  or  in  the  last  three  months  than  we  have  heaC^ 
in  the  last  twenty-five  years,  and  that  is  the  trouble,  apparently,  and    ^ 
serious  trouble. 

This  code  has  many  good  features,  very  many  of  them,  but  to  make 
it  apply  to  every  city,  regardless  of  its  size  and  condition,  would  be  like 
making  a  coat,  or  a  cuit  of  clothes,  to  apply  and  be  worn  by  a  boy  ten 
years  of-  age  and  a  man  of  twenty-five.  For  the  boy,  it  is  too  large, 
entirely;  there  are  too  many  pockets  in  it,  too  many  places  to  dispose 
of  matters,  and  it  would  confuse  the  boy  and  stunt  his  growth  remarkably. 
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Now,  in  Ashtabula,  we  have  about  thirteen  or  fourteen  thousand 
population;  the  city  of  Cincinnati,  perhaps,  nearly  400,000 — Cleveland 
claims  to  have  that,  and  I  guess  Cincinnati  is  nearly  the  same — and  the 
coat  that  would  fit  Cincinnati,  would  not  fit  Ashtabula  at  all ;  we  couldn't 
wear  it.  I  was  rather  making  an  estimate  of  what  it  would  increase  the 
-expenses  of  our  little  city,  and  I  estimate  it  would  amount  to  perhaps 
$15,000  extra,  that  it  would  cost  us  in  a  year  to  run  our  city;  if  we 
undertake  to  run  our  city  substantially  the  same  as  Cleveland,  it  wouh 
take  about  $25,000.  Now,  then,  gentlemen,  it  does  seem  to  me  that 
from  the  history  of  this  state  with  reference  to  municipal  legislation  for 
the  last  fifty  years,  it  would  certainly  indicate  that  if  the  constitution 
has  been  violated  and  ignored,  the  time  has  arrived  when  you  ought  to 
have  that  constitution  amended.  It  is  impossible,  I  think,  to  make  a 
constitution  that  would  last  for  centuries,  regardless  of  the  growth  o' 
the  people,  in  population  and  in  wealth  and  in  their  surroundings.  Now, 
I  think  the  constitution  is  just  like  every  other  law  or  code — it  needs  to 
be  amended  once  in  a  while  in  order  to  make  it  suitable  for  the  times. 
Fifty  years  ago,  or  fifty-one  years  ago,  at  the  date  of  the  making  of 
this  constitution,  the  citizens  in  the  state  of  Ohio  were  greatly  different 
from  what  they  are  to-day ;  the  constitution  then  would  be  all  that  was 
necessary  to  govern  or  control  the  municipal  corporations  of  the  state 
of  Ohio,  without  much  jarring.  Well,  last  summer,  the  Supreme  Court 
passed  upon  the  government  of  Cleveland.  For  many  years  this  special 
legislation,  as  it  is  called,  has  been  permitted  to  go  on  until  it  has  become 
firmly  established,  and  now,  in  order,  in  my  opinion,  to  even  matters 
up,  and  make  a  municipal  code  that  will  be  equal  to  all  the  people,  the 
constitution  should  be  amended  so  that  you  can  have  classification  of 
cities,  and  have  the  cities  divided  into  at  least  three  classes,  and  then  not 
have  the  same  rules  to  govern  the  whole  of  them,  but  have  rules  applying 
to  and  governing  the  different  classes. 

Now,  in  Ashtabula,  we  have  had  heretofore  a  mayor  who  has  been 
the  executive  officer,  and  we  have  gotten  along  very  well;  we  have  no 
troul)le  in  that  department  at  all ;  neither  have  we  in  the  council  any 
difficulty.  Now,  to  put  into  Ashtabula  all  of  these  different  boards 
provided  for  the  cities  such  as  Columbus  or  Cleveland,  which  Cleveland 
has  now,  substantially,  would  be  placing  upon  a  small  city  a  burden  that 
it  is  not  able  to  bear,  and  should  not  have.  I  am  not  going  over  this 
code  section  by  section,  because  it  would  take  too  long,  and  from  what 
the  speakers  before  me  have  said  you  cannot  make  this  code,  without 
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many  changes,  suit  all  of  the  various  cities  of  Ohio,  or  make  it  such  a 
code  that  they  can  work  under  it  economically. 

There  are  some  things  here  which  I  do  not  apprehend  that  you  can 
keep,  and  pass  this  code  in  its  present  form  and  that,  perhaps,  will  call 
for  a  constitutional  amendment,  submitted  to  the  people.  But  take  the 
police  court;  that  is  one  thing  to  which  I  do  wish  to  call  attention,  be- 
cause that  is  something  that  when  you  do  pass  it,  takes  effect  pretty  soon. 
Now,  then,  in  the  appointment  of  a  police  judge,  section  129  provides 
that  there  shall  be  elected  a  police  judge  in  all  cities.  Now,  a  city  of 
5,000  population  does  not  need  a  police  judge,  although  with  us  we  have 
one  by  reason  of  special  legislation,  and  that  is  well  enough  for  a  city 
of  the  size  of  Ashtabula;  but  prior  to  the  passage  of  that  special  act 
the  mayor  performed  the  duties  of  a  police  judge  in  addition  to  his  other 
duties.  But  in  a  city  of  five  or  six  thousand,  I.  do  not  think  there  ought 
to  be  a  police  judge  at  all.  Now,  this  code  also  provides  that  that  police 
judge  shall  have  a  clerk;  it  is  not  optional,  but  it  says  there  shdll  be  a 
police  clerk.  Now,  the  police  clerk  is  not  needed;  the  police  judge  ought 
to  be  able  to  attend  to  those  matters  himself.  But  there  is  another  thing 
in  that  code:  That  upon  a  conviction  in  a  police  court,  the  defendant 
shall  have  thirty  days  within  which  to  file  a  motion  for  a  new  trial. 
Xow.  I  would  like  to  know  what  police  court  in  the  state  of  Ohio  couk 
do  business  under  that?  If  they  had  thirty  days  to  file  a  motion  for  a 
new  trial  and  then  fifteen  days*  time  after  that  to  file  a  bill  of  exceptions, 
and  have  that  signed.  Now,  you  all  understand  about  that ;  in  the  Com- 
mon Pleas  Court  only  three  days  is  allowed  in  which  to  file  a  motion 
for  a  new  trial,  if  I  remember  right. 

(At  this  point  a  recess  was  taken,  on  account  of  the  convening  of 
the  House  of  Rrepresentatives.  After  the  recess,  the  committee  again 
met,  and  Mr.  Cahin  proceeded  with  his  address  as  follows:) 

Mr.  Calvin:  I  believe  I  was  discussing  section  112,  which  section 
provides  for  thirty  days*  time  within  which  to  file  a  motion  for  a  new 
trial  in  the  police  court.  Now,  it  is  my  experience^— and  I  have  had 
considerable  experience  in  police  courts — and  I  think  every  lawyer  and 
every  police  court  judge  will  bear  me  out  in  saying  that  that  provision 
would  so  block  proceedings  in  the  police  court  that  they  could  not  be 
carried  on;  it  would  be  taken  advantage  of;  it  is  giving  the  defendant 
in  the  police  court  a  greater  right  than  he  possessed  in  a  court  of  common 
pleas,  and  it  would  block  the  whole  business,  so  that  the  police  court 
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judge  could  never  do  the  business  that  would  come  before  the  court. 
That  certainly  should  be  limited  to  three  days — ^within  three  days. 

Mr.  Price:  Would  you  prepare  an  amendment,  in  general  terms, 
making  the  procedure  of  the  common  pleas  court  applicable  to  procedure 
before  the  police  court  in  this  matter? 

Mr.  Calvin :  That  has  been  the  law  as  I  understand  it,  heretofore ; 
the  same  rule  applicable  in  the  police  court,  in  that  respect,  being  made 
by  the  court  itself ;  it  works  all  right  enough. 

Mr.  Price:  I  asked  you  to  do  that,  because  we  have  asked  some 
others  who  have  come  here  to  prepare  their  amendments. 

Mr.  Calvin :  Well,  I  certainly  think  that  should  be  three  days,  in- 
stead of  thirty;  I  have  an  idea  that  was  simply  a  clerical  error  in  the 
draft  of  the  bill. 

Mr.  Denman:     I  think  that  is  what  it  is. 

Judge  Thomas :  If  that  were  changed  to  three  days,  then  do  you  say 
you  would  not  object  to  the  fifteen  day  limit  for  the  bill  of  exceptions. 

Mr.  Calvin:     I  would  not,  no,  sir. 

Judge  Thomas :    That  would  be  all  right  ? 

Mr.  Calvin:  Yes;  although  I  would  make  it  ten  days  instead  of 
fifteen ;  the  more  expedition  with  which  you  do  business  in  police  court, 
the  better. 

Now,  there  is  another  peculiarity  about  this  section  providing  for  a 
police  judge;  the  police  judge  is  given  jurisdiction  within  four  miles 
outside  of  the  city  limits.  Now,  I  think  that  should  be  confined  to  the 
city  limits ;  because  anyone  charged  with  a  misdemeanor  outside  the  city 
limits,  is  deprived  of  having  a  jury  trial  in  his  own  vicinity;  the  jurors 
are  taken  from  the  citizens  in  the  city,  and  the  police  court  cannot  call 
them  outside  the  city ;  so  I  think  that  the  jurisdiction  should  be  confined 
within  the  limits  of  the  city. 

There  is  another  thing,  and  that  is  singular  to  me,  although  I  be- 
lieve it  has  been  mentioned  before,  and  that  is,  that  anybody  can  be  a  police 
judge,  under  this  section  of  the  statute.  This  code  provides  for  a  solicitor 
who  must  be  admitted  to  the  bar  and  be  a  practicing  attorney — or,  at 
least,  admitted  to  the  bar,  whether  a  practicing  attorney,  or  not ;  but  the 
court  that  is  to  decide  and  to  pass  upon  all  question  that  arise  in  misde- 
meanors and  every  offense,  less  than  a  felony,  under  this  Code,  is  not 
required  to  be  an  attorney.  Now,  those  of  you  who  are  attorneys,  know 
how  humiliating  it  is  for  an  attorney  to  get  up  and  argue  before  a  court 
that  has  no  knowledge  of  the  law,  whatever ;  the  interests  of  the  defend- 
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ant,  his  property  interests  are  always  at  stake,  more  or  less,  and  if  the 
solicitoi»  should  be  a  lawyer,  why  should  not  the  police  court,  the  police 
judge,  I  mean,  also  be  a  lawyer?  He  is  to  pass  upon  the  law  as  given  or 
argued  before  him  by  the  attorneys.  I  certainly  think  that  the  police 
judge  should  be  a  lawyer,  not  that  I  ever  expect  to  be  a  police  judge;  I 
do  not  want  to  be,  but  I  would  like,  when  I  go  into  police  court,  as  I 
frequently  have  gone,  by  virtue  of  the  position  I  occupy  at  the  present 
time,  as  solicitor  of  our  city, — I  would  like  to  address  a  court  who  is  a 
lawyer. 

Mr.  Price:     Can  you  put  a  qualification  to  an  elective  office? 

Mr.  Calvin:     You  do  it  in  this  code  for  city  solicitor. 

Mr.  Price :     But  is  it  of  any  validity  ? 

Mr.  Calvin:     Why,  yes;    if  the  police  court  is  a  court  of  record. 

Mr.  Price:     Who  is  going  to  be  the  judge  of  the  qualifications? 
Who  is  going  to  say  whether  the  man  is  a  lawyer  or  not  ?    Who  is  going 
to  take  the  evidence  that  the  man  is  a  lawyer? 

Mr.  Calvin:  Oh.  well,  we  suppose  that  we  have  a  Supreme  Court 
Commission  to  admit  young  men  to  the  practice  of  the  law,  and  to  say 
whether  they  have  the  requirements  necessary. 

Mr.  Price :  But  what  I  was  meaning  is,  that  when  it  comes  to  a 
nomination  to  an  elective  office,  and  the  people  nominate  a  man  who  is  not 
a  lawyer,  even  though  the  qualification  is  prescribed  who  is  going  to 
detemmine  that  fact  that  he  is  a  lawyer,  in  order  to  determine  whether 
he  is  qualified  or  disqualified? 

Mr.  Calvin :  Who  determines  the  fact  of  the  qualification  of  a  com- 
mon pleas  judge? 

Mr.  Price :     There  is  no  qualification,  I  think. 

Mr.  Calvin:     He  is  required  to  be  a  lawyer. 

Mr.  Price:     I  doubt  it. 

Mr.  Calvin :     Well,  I  may  be  mistaken,  but  I  think  no. 

Mr.  Price :     I  do  not  think  there  is  a  qualification  on  any  judge. 

Mr.  Painter :  The  judge  of  the  Supreme  Court  of  Ohio,  then,  need 
not  be  a  lawyer,  as  far  as  the  law  is  concerned  ? 

Mr.  Calvin:     That  may  be. 

Mr.  Silberberg:  Mr.  Calvin,  on  page  40,  section  90,  line  1016,  it 
says  the  solicitor  shall  be  an  elector  of  the  city  and  admitted  to  practice 
law  in  the  courts  of  Ohio.  Don't  you  think  that  it  would  be  advisable 
that  he  should  have  at  least  five  years'  experience  before  he  was  appointed 
to  that  office? 
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Mr.  Calvin:     I  do,  sir. 

Mr.  Silberberg:    You  would  recommend  that? 

Mr.  Calvin:  Yes;  and  I  will  give  you  my  reasons.  The  laws  are 
more  complicated  that  refer  to  municipalities,  to  municipal  corporaticms, 
than  in  regard  to  any  other,  and  there  are  many  suits  brought  against 
municipal  corporations  for  damages  and  other  matters,  and  it  requires 
a  man  experienced  in  the  practice  of  law.  There  is  no  man  just  ad- 
mitted to  the  bar,  seldom,  if  ever  a  man  just  admitted  to  the  bar,  that  is 
capable  of  handling  cases  of  that  character,  without  calling  some  one  in 
to  assist. — But  I  don't  ask  that  that  amendment  be  made  at  all. 

Mr.  Price :  I  am  frank  enough  to  say  to  you,  Mr.  Calvin,  that  the 
question  of  putting  a  qualification  upon  the  probate  judge,  a  qualification 
of  the  kind  you  mention,  has  been  before  me  ever  since  I  have  been 
in  the  legislature.  My  best  judgment  is  now,  that  on  an  elective  office, 
you  cannot  place  a  qualification  of  that  kind,  or  practically,  of  any  other 
kind.  Every  citizen  that  comes  under  that  requirement,  must  have  a  right 
to  rim  for  that  office.  I  do  not  see  how  you  are  going  to  limit  it  When 
you  come  to  appointments,  where  there  is  a  discretion  in  the  man,  you 
might  control  it ;  but  I  could  not  find  anything  that  would  help  me  out 
to  create  that  for  a  probate  judge. 

Mr.  Calvin:  That  may  be  all  right;  but  I  don't  know  but  what  I 
would  make  it  by  appointment,  then. 

Mr.  Price :     The  constitution  prohibits  that. 

Mr.  Calvin:  Now,  there  is  a  question  in  reference  to  the  city 
solicitor:  Under  this  municipal  code  as  it  is  now,  he  may  be  appointed 
by  the  mayor.  My  opinion  is,  that  he  ought  to  be  elected;  it  ought  to 
be  an  elective  office.  I  do  not  desire  to  take  time  to  go  over  this  section 
by  section,  but  with  reference  to  cities  the  size  of  Ashtabula,  and  smaller 
cities,  having  these  different  boards,  I  wish  to  say  a  word.  This  code 
may  be  all  right  in  many  respects,  and  perhaps  generally,  in  a  city  like 
Cleveland,  or  Cincinnati,  and  even  in  a  city  like  Columbus ;  but  take  the 
smaller  cities,  and  I  think  that  Board  of  Supervision  could  be  done  away 
with,  if  the  constitution  permits  it,  and  if  not,  then  I  think  the  constitution 
ought  to  be  amended.  I  think  that  every  man  realizes  that  fact,  because 
it  is  admitted  by  the  necessity  for  the  special  acts  that  have  been  applied 
for  to  this  legislature,  and  others,  so  as  to  enable  the  different  cities  to 
carry  on  and  conduct  their  business,  as  they  found  to  their  best  interests 
and  that  is  what  has  called  for  the  special  acts,  and  I  don't  think  they 
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need  any  further  argument  on  the  question  that  all  cities  cannot  be  gov- 
erned alike,  than  the  past  history  of  these  cities.  If  we  have  got  away 
from  the  constitution,  let  us  get  a  constitution  that  ^ill  meet  the  times  in 
which  we  live.  I  believe  in  the  classification  of  cities,  and  in  home  rule, 
home  government.  The  state  should  pass  laws  saying  what  a  city  or 
village  should  not  do,  and  then  let  them  have  home  rule ;  they  will  under- 
stand better  what  they  need  and  what  they  want  than  anybody  else.  You 
could  not  tell  what  all  the  cities  in  Ohio  need ;  you  could  not  prescribe  a 
medicine  that  would  cure  all  ills  in  the  different  cities;  some  want  one 
thing  and  some  want  another,  and  they  ought  to  be  left  to  decide  that 
question  for  themselves. 

In  this  code,  the  merit  system,  or  civil  service,  for  police  officers, 
meets  with  my  hearty  approval ;  it  ought  to  have  been  enacted  long  ago. 
That  system  makes  men,  when  they  are  in  the  position  of  policemen, 
understand  that  the  situation  does  not  depend  upon  the  serving  of  any 
particular  person  for  lord  and  master.  I  believe  in  civil  service,  in  the 
merit  system ;  but  I  do  believe  that  this  code,  enacted  as  it  is  now,  cannot 
give  satisfaction  to  all  the  cities  in  the  State  of  Ohio,  or  to  the  villages; 
I  do  not  believe  they  can  do  business  under  it. 

Now,  another  thing:  If  you  were  to  adopt  this  code,  making  the 
same  rules  with  reference  to  the  different  boards  of  officers  apply  to  all 
cities,  you  limit  us  in  this  year  to  lo  per  cent,  of  a  general  tax  levy,  we 
could  not  run  on  that  in  Ashtabula,  and  how  could  the  smaller  cities  do  it? 
It  would  take  more  money  than  that. 

Mr.  Cole:     I  understand  you  desire  a  constitutional  amendment? 

Mr.  Calvin:     I  do. 

Mr.  Cole :  It  would  take  several  years  to  enact  that  in  law ;  we  must 
have  a  permanent  form  of  government.  Do  you  think  we  could  get  any 
code,  Mr.  Calvin,  that  would  prove  satisfactory  to  all  the  cities  and  villages 
in  the  state? 

Mr.  Calvin :  Not  a  code  that  would  apply  to  all  equally.  Now,  if 
you  could  enact  a  code  by  which  you  could  give  the  different  cities  the 
privilege  of  a  sort  of  home  rule,  for  instance,  if  you  could  enact  a  code 
for  these  different  cities  that  might  apply  to  every  city  in  the  State  of 
Ohio,  and  leave  it  optional  with  them  as  to  whether  they  will  have  it  all. 
or  not,  that  might  do. 

Mr.  Cole :  You  say  that  this  form  of  government  will  cost  your  city 
$15,000  more  per  year  than  your  present  form? 
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Mr.  Calvin:    I  do. 

Mr.  Cole :     And  you  believe  in  home  rule  ? 

Mr.  Calvin:     I  do,  yes. 

Mr.  Cole,  Well,  hasn't  the  council  the  power,  under  this  bill,  of  lim- 
iting the  expenses  of  government,  as  it  chooses  ? 

Mr.  Calvin:  No,  not  fully;  they  fix  the  salaries,  under  this  code, 
of  the  different  officers.  But  here,  this  code  provides,  for  instance,  for 
a  police  judge.  Now  then,  in  a  city  of  5,000,  they  don't  need  a  police 
judge  any  more  than  a  wagon  needs  a  fifth  wheel. 

Mr.  Cole :  Then  you  are  in  favor  of  making  the  mayor  eligible  to 
the  office  of  police  judge? 

Mr.  Calvin :     As  he  was  before. 

Mr.  Cole :  I  g^ess  all  the  rest  of  us  are,  too.  Haven't  you  water- 
works trustees  in  your  town? 

Mr.  Calvin :     No ;  I  wish  we  did  have  them. 

Mr.  Cole :     Have  you  any  gas  trustees  ? 

Mr.  Calvin:     No. 

Mr.  Cole:     Have  you  cemetery  trustees? 

Mr.  Calvin:     Yes. 

Mr.  Cole :     Have  you  hospital  trustees  ? 

Mr.  Calvin :     No. 

Mr.  Cole :  Now,  these  two  boards,  composed  of  seven  members,  in 
my  town,  will  take  the  place  of  five  boards  composed  of  from  15  to  17 
members,  comprising,  in  all,  15  to  17  members,  and  inasmuch  as  you 
believe  in  home  rule,  and  that  this  places  the  power  of  establishing  the 
salaries,  fixing  the  salaries,  in  the  hands  of  council,  I  do  not  see  any  reason 
why  the  council  has  not  the  absolute  right  to  determine  just  the  amount 
that  your  government  shall  cost. 

Mr.  Calvin:     They  have. 

Mr.  Cole :  And  I  cannot  see  how  you  figure  up  that  this  government 
is  going  to  cost  $15,000  more  per  year  than  your  present  form — I  would 
like  to  see  your  figures  on  it. 

Mr.  Calvin:  This  code  provides  for  the  election  of  not  less  than 
seven  councilmen,  that  to  be  a  salaried  office,  the  council  to  fix  the  amount 
of  the  salaries. 

Mr.  Cole :     Don't  you  believe  in  that  —  don't  you  think  that  is  right? 

Mr.  Calvin:     Yes. 

Mr.  Cole:  Then  your  government  ought  to  cost  more  than  it  is 
costing  now? 
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Mr.  Calvin :  It  is  not  costing  us  that  now.  But  I  believe  in  that,, 
and  I  agree  with  this,  in  reducing  the  number  of  councilmen  —  I  think 
that  is  wise  —  and  having  some  of  them  elected  at  large.  Then  this 
provides  for  a  Board  of  General  Supervision,  of  three  directors,  to  be 
elected ;  they  are  salaried.  We  do  not  have  those  now,  and  the  salary  is 
to  be  determined  by  the  council.  Then  you  provide  in  this  code  for  four 
directors  of  public  safety  who  are  to  be  salaried. 

Mr.  Cole :     Council  has  the  right  to  say  ? 

Mr.  Calvin :  Yes ;  they  would  not  make  it  too  little  any  way.  Then 
you  provide  for  a  clerk,  and  you  provide  for  a  police  judge. 

Mr.  Cole :  If  they  do  not  need  any  clerk,  council  need  not  provide  for 
that.  It  is  every  bit  left  in  the  hands  of  council,  and  whether  your  gov- 
ernment is  going  to  cost  you  $15,000  or  more,  or  less,  depends  entirely 
upon  your  council.  —  which  is  in  absolute  harmony  with  home  rule  —  your 
theory  of  home  rule. 

Mr.  Calvin :  Well,  my  experience  has  been  that  where  you  create  an 
office  to  which  a  salary  is  attached,  that  office  is  always  filled. 

Mr.  Cole:  Aren't  you  in  favor  of  that?  Isn*t  that  in  accordance 
with  your  theory  of  government? 

Mr.  Calvin:  Well,  I  don't  want  so  many  officers  for  a  small  city. 
But  what  I  say  is,  that  the  10  per  cent.,  or  the  ten  mills  on  the  dollar, 
won't  pay  the  running  expenses  of  any  such  government. 

Judge  Thomas :  What  do  you  think  the  limit  ought  to  be  for  small 
cities,  for  the  tax  limit? 

Mr.  Calvin :  I  think  that  limit  is  all  right ;  I  agree  with  the  limit  of 
10  per  cent. ;  I  think  it  is  in  the  right  direction,  but  if  we  create  so  many 
offices,  and  have  such  offices  salaried,  then  we  have  not  enough  money 
to  run  that  government. 

At  this  time  the  regular  work  of  the  committee  was  suspended,  and 
the  committee  went  into  executive  session.  At  the  close  of  the  executive 
session,  the  committee  recessed,  to  meet  at  2  :oo  p.  m.  of  the  same  day. 
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Friday,  September  5,  1902. 
2:00  p.   M. 
The  Committee  met  in  regular  session  pursuant  to  adjournment. 
Th^    following  members  answered  the  roll-call: 

Comings,  Willis, 

Price,  Gear, 

Cole,  Stage, 

Williams,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Huffman, 

Silberberg,  Sharp, 

Denman, 
The  Chairman:     The  Committee  is  acting  under  the  progromme 
^^"ith   solicitors   from  cities  and  villages.     Mr.   Willisim  R.   Collins,  of 
-^  orwood  will  be  the  next  speaker.     He  is  the  village  solicitor  of  Nor- 
wood. 

Mr.  Collins :  Mr.  Chairman  and  Gentlemen  of  the  Committee :  We 
^^^  here  to-day  in  response  to  your  invitation  extended  through  the  press 
^^<i  otherwise,  to  offer  to  you,  if  you  care  to  hear  us,  such  suggestions 
^s  We  think  proper  at  this  time.  We  are  here  not  to  criticise  the  code 
^nder  consideration,  not  to  say  generally  wherein  it  is  deficient,  but  to 
^^^S'grest  specifically  where,  by  virtue  of  the  power  vested  in  you,  you  can 
^**^  the  municipal  corporations  and  at  the  same  time  carry  out  promptly 
^ha.t  you  are  here  assembled  to  do. 

In  treating  the  question  of  a  muncipal  code  the  proposition  resolves 

Itself  into  two  general  classes,  first  the  classification  and  organization  of 

*^^     cities  and  villages  as   required  by  the   Constitution,   and   second, 

^^ter   you    have    classified    your    cities    and    villages,    then    you    have 

^^     consideration    of    the    organization    of    those    communities    so 

L        ^^vicJed,  which  has  to  do  with  the  officers  who  carry  out  your  laws. 

ft        ^iter  you  have  determined  that,  your  next  general  subdivision  of  the 

^       question  resolves  itself  into  the  powers  that  you  shall  delegate,  by  virtue 

\  (219) 
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of  the  authority  of  the  Constitution,  to  the  municipalities,  to  be  worked  out 
hy  ordinance  and  resolution  through  their  respective  councils  and  through 
the  executive  officers  that  you  provide  in  your  code.  So  that  in  that  line 
I  want  to  present  to  you  this  matter  as  briefly  as  I  can,  appreciating  the 
fact  that  a  tiresome  discussion  does  not  add  anything  to  the  general 
information  on  the  subject.  I  will  treat  first  with  reference  to  the  officers 
that  you  propose  to  provide  under  this  code. 

I  am  in  rather  a  funny  position  before  you  at  the  present  time  with 
reference  to  Norwood.  The  village  of  Norwood  has  had  a  wonderful 
growth,  it  has  the  most  wonderful  growth,  I  believe,  of  any  other  ccwn- 
munity  in  the  state  of  Ohio.  Norwood  was  incorporated  in  1887,  in  1890 
had  a  population  of  1,250,  and  to-day  has  a.  population  of  8,000  inhab- 
itants or  more;  and  I  want  to  show  you  later  why  it  has  been  possible 
for  us  to  grow  and  expand.  It  is  because  the  existing  laws  have  been 
favorable  to  us  that  these  things  have  been  made  possible. 

The  people  of  our  town  decided  in  the  last  spring  election  to  advance 
from  a  village  to  a  city  under  the  existing  laws.  That  was  done  by  a 
petition  signed  by  100  freeholders  who  requested  council  to  present  that 
matter  to  the  people  at  the  general  spring  election.  The  people  voted  in 
favor  of  advancement  and  the  next  final  step  required  of  the  people  of 
Norwood  is  for  the  council  to  pass  a  resolution  declaring  that  such  ad- 
vancement has  been  declared  by  the  people  and  that  will  make  it  final. 
We  are  waiting  to  see  what  the  code  will  do  with  reference  to  this  classi- 
fication, so  that  if  you  leave  the  classification  at  five  thousand  we  are 
interested  in  the  proposition  of  laws  that  affect  cities.  But  if  you  don't 
have  that  line  of  demarkation  but  change  it  to  a  higher  figure,  then  we 
may  be  a  village.  We  don't  know  exactly  where  we  are  at  just  now.  So 
that  I  can  speak  generally  on  the  one  hand  for  a  village  and  on  the  other 
hand  for  our  city — we  call  ourselves  a  city,  anyhow, — and  I  can  speak 
further  by  authority  of  our  organization  of  the  thirty  villages  of  Hamil- 
ton county  who  have  met  and  discussed  and  studied  the  provisions 
of  this  code. 

Now,  gentlemen,  with  reference  to  the  organization  of  Norwood  as  a 
■city.  If  the  present  law  is  not  changed  the  statutes  of  Ohio  require  that 
we  organize  at  the  next  spring  election  the  village  of  Norwood  as  the 
city  of  Norwood.  We  will  then  be  required  to  elect  the  officers  provided 
for  in  section  1709  and  from  that  time  on  Norwood  will  be  in  fact  a  city 
with  every  power  of  a  city. 
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We  have  to-day  a  large  number  of  officials  in  Norwood.  We  are  a 
patriotic  people  and  very  few  of  those  who  hold  office  get  a  salary.  We 
have  by  election  the  mayor,  clerk,  treasurer,  a  solicitor  and 
a  marshal.  We  have  four  wards  and  we  have  two  members  of  council 
from  each  ward.  We  have  three  waterworks  trustees  who  manage  and 
control  our  waterworks  and  electric  light  plant  and  they  are  paid  a  salary, 
and  they  appoint  a  clerk;  and  we  have  in  addition  to  that  a  board  of 
health  of  five  members,  with  a  health  officer  appointed  by  the  board  and 
an  inspector  of  plumbing  appointed  by  the  board.  We  have  a  sewerage 
commission  of  five  members,  we  have  a  platting  commission  of  five  mem- 
bers and  we  have  a  village  engineer. 

Now,  under  the  code  as  proposed  it  will  make  a  smaller  number  of 
officers  for  our  community.  We  would  have  seven  members  of  council 
instead  of  eight  as  we  now  have.  We  will  have  the  same  mayor,  treas- 
.urer,  an  auditor  instead  of  clerk,  and  vSolicitor,  and  we  would  have  our 
marshal,  but  we  would  have  a  board  of  public  service  and  to  the  board  of 
public  service  would  be  delegated  the  powers  that  are  now  exercised 
by  the  committee  of  council  known  as  the  committee  on  streets  and  grades, 
and  we  would  have  our  board  of  public  safety  that  would  look  after  our 
police  and  if  the  ideas  that  I  have  heard  expressed  are  carried  out,  could 
look  after  the  health  of  the  community  and  appoint  the  health  officer. 
The  board  of  public  service  could  control  very  well  the  waterworks  and 
electric  light  plant,  so  that  we  have  nothing  to  say  with  reference  to 
the  proposed  boards  under  this  code  with  reference  to  cities.  We  have 
faith  and  confidence  in  our  council  and  we  do  not  believe,  notwithstand- 
ing what  I  heard  this  morning  from  the  gentleman  from  Ashtabula,  that 
it  would  add  to  the  expense  of  our  local  government. 

Mr.  Thomas:  Do  you  prefer  electing  this  board  of  public  service 
or  having  them  appointed? 

Mr.  Collins :     Under  the  Nash  code  I  believe  it  is  elected. 

Mr.  Thomas:     Which  do  you  prefer? 

Mr.  Collins:  We  would  prefer  to  have  our  officers  elected  by  the 
people.  I  want  to  say  right  there.  Judge,  in  our  community,  and  it  is 
true  in  a  great  many  of  the  smaller  communities,  the  government  of  the 
city  or  the  village  is  very  dear  to  the  hearts  of  the  people  and  so  far  as 
they  can  they  want  to  have  the  right  to  elect  all  the  officers  that  are  re- 
quired to  carry  out  their  government. 

Mr.  Thomas :  One  other  question.  Do  you  prefer  to  elect  all  three 
of  the  board  of  public  service  at  the  satne  time,  or  elect  one  each  year? 
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Mr.  Collins:  That  is  not  so  very  important  and  I  don't  believe  it 
makes  much  difference.  We  have  now  in  council  a  rotating  system,  that 
is  we  elect  two  members  from  each  ward  and  one  is  elected  every  year. 
The  men  that  we  elect  to  office  have  a  grasp  on  the  public  affairs  and 
they  can  take  up  the  work,  and  I  don't  think  it  would  make  much  differ- 
ence to  us. 

Mr.  Thomas:     Do  you  elect  your  board  of  waterworks  trustees? 

Mr.  Collins :     They  are  elected  by  the  people,  one  each  year. 

Mr.  Thomas:  If  this  board  of  public  service  was  to  take  the  place 
of  that  board,  what  is  your  judgment  as  to  whether  it  would  give  better 
service  if  the  board  had  some  experienced  members  all  the  while,  that 
is  simply  to  elect  one  each  year  so  that  you  would  have  two  experienced 
members  on  the  board  all  the  time? 

Mr.  Collins:  It  would  all  depend  on  the  men  you  would  elect  to 
the  offices.  You  might  have  one  man  serve  ten  years  and  you  might 
have  another  man  who  has  only  served  a  month  or  two  and  his  practica- 
bility would  be  as  much  as  the  man  who  was  there  ten  years.  The  pre- 
sumption would  be  in  favor  of  the  man  who  has  been  there  longest  in 
office,  because  he  is  supposed  to  know  his  business  better.  It  is  only  a 
theory  though,  and  not  a  practical  problem. 

I  believe  that  the  interests  of  the  people  would  be  best  served  if  you 
could  provide  for  the  election  of  solicitors  by  the  people.  We  all  know 
in  a  little  neighborhood  if  an  incompetent  man  is  put  up  for  office  the 
people  find  it  out.  The  people  determine  whether  or  not  he  is  fit  and  if 
he  is  not  fit,  he  does  not  get  the  election.  In  a  bigger  community,  prob- 
ably in  the  big  cities,  it  might  be  different,  but  not  in  our  community. 
These  questions  are  solved  best  by  the  people.  In  the  big  cities  we  have 
not  any  reason  to  complain.  We  have  a  long  line  of  illustrious  men 
who  have  served  by  election  direct  from  the  people  as  corporation  counsel 
of  Cincinnati.  We  have  not  a  blot  or  a  blemish  on  the  record  of  any  man 
who  has  held  that  office.  We  are  proud  to  feel  that  President  Hayes,  once 
governor  of  this  state,  was  elected  by  the  people  as  city  solicitor  of  Cin- 
cinnati, and  we  have  a  number  of  high-class  men  who  have  filled  that 
office  and  who  have  gone  out  of  office  into  the  actual  practice  and  made 
records  for  themselves  and  been  advanced  to  positions  of  dignity,  and 
there  is  no  reason  down  our  way  to  complain  about  that  system.  The 
only  reason  I  heard  advanced  was  the  other  day,  was  some  one  suggested 
that  they  might  get  better  men.     I  don't  see  any  reason  to  complain. 
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I  don't  know  how  our  people  feel  about  the  competency  of  their  solicitor, 
but  I  am  speaking  of  our  clerk. 

Mr.  Price:  Norwood  is  a  suburb  of  Cincinnati,  practically,  isn't 
it? 

Mr.  Collins:  Norwood  is  in  Hamilton  county,  but  not  contiguous 
to  Cincinnati. 

Mr.  Price :  They  practically  call  it  a  suburb.  The  great  body  of 
the  people  are  well-to-do,  isn't  that  right? 

Mr.  Collins:  Yes,  sir.  We  have  no  very  rich  people  and  we  have 
no  very  poor  people. 

Mr.  Price :     They  nearly  all  own  their  own  homes  ? 

Mr.  Collins:     Yes,  sir. 

Mr.  Price:  The  make-up  of  the  people  there  is  not  as  varied  in 
character  as  an  ordinary  village  out  in  the  country,  is  it  ? 

Mr.  Collins :  We  have  working  men  and  we  have  prosperous  busi- 
ness men.  We  have  no  very  enormously  rich  people  and  we  have  no  ver> 
poor  people. 

Mr.  Price:  But  it  is  considered  one  of  the  good  residence  suburbs 
of  Cincinnati,  as  the  term  is  ordinarily  used? 

Mr.  Collins :  I  should  say  so,  yes,  sir.  If  you  let  the  law  stand  as 
it  is  we  are  perfectly  satisfied  and  we  see  no  reason  for  a  change,  but  you 
are  required  and  called  together  to  pass  an  entirely  new  code  and  unless 
you  seriously  change  what  is  proposed  in  this  code,  there  is  nothing  more 
that  we  care  to  interest  ourselves  in,  as  far  as  Norwood  is  concerned, 
Avith  reference  to  the  officers. 

The  police  court  was  a  question  that  was  discussed  this  morning. 
AVe  have  not  very  much  interest  in  that.  We  have  two  justices  who  act 
Sn  Norwood.  They  are  not  particularly  anxious  for  the  police  judgeship. 
The  mayor  has  authority  and  he  has  shoved  that  off  on  to  somebody  else. 
Our  community  dots  not  have  many  cases  to  come  before  police  court. 
1[  don't  believe  our  police  judge  makes  over  $75.00  a  year  out  of  his  office, 
including  all  his  fees,  so  that  as  a  matter  of  fact  that  does  not  require 
"the  election  of  a  police  judge,  but  if  we  have  to  elect  a  police  judge  our 
xrouncil  will  fix  the  salary  commensurate  with  the  amount  of  work  he 
is  called  upon  to  perform. 

We  also  have  got  a  village  clerk,  a  man  whose  records  are  kept  like 
-copper  plate,  whose  grasp  of  information  and  detail  work  required  of 
Jiim  is  so  perfect  that  we  have  never  lost  a  case  because  of  the  irregularity 


224  Afternoon  Session,  September  5,  ipo2, 

of  any  of  our  proceedings,  and  we  would  like  to  have  that  man  clerk 
of  our  council.  I  know  there  is  no  council  the  people  would  ever  elect 
in  Norwood  that  would  elect  anyone  else,  and  we  certainly  need  the  man 
for  our  city  auditor.  If  we  combine  those  offices  it  would  be  an  advant- 
age to  every  small  municipality. 

Turning  to  the  general  powers  of  corporations,  there  has  been  no 
change  that  I  can  see  with  reference  to  section  1692,  under  which  the 
general  powers  are  granted  to  village  councils ;  and  there  are  one  or  two 
little  additions  that  very  easily  could  be  made  to  this  bill  which  would  add 
to  its  usefulness.  In  section  7,  line  119,  council  is  given  the  power  to 
regulate  the  erection  of  buildings,  fences  and  other  structures,  and  I 
would  suggest  the  insertion  there  of  the  word  "bill-boards."  That  is  a 
problem  that  is  interesting  a  great  many  people.  I  have  found  out  that 
in  Chicago  they  have  a  bill-board  ordinance.  I  was  fortunate  enough  to 
get  a  copy  of  that  ordinance  and  drew  one  so  that  it  would  fit  the  present 
law,  section  1692,  and  we  enforce  that  law  in  Norwood.  If  you  more 
specifically  set  out  in  the  statutes  the  requirement  that  council  can  regu- 
late bill-boards,  it  will  be  of  great  benefit  to  the  people,  I  think.  If  you 
read  this  section  further  you  will  find  there  no  provision  authorizing  the 
council  to  issue  building  permits.  The  power  to  issue  building  permits 
is  only  an  inferential  power,  and,  as  I  will  state  to  you  further  along  on 
the  question  of  assessments,  we  want  an  express  grant  in  the  statute.  So 
that  I  would  suggest  that  you  amend  this  section  to  read  as  follows: 
"To  regulate  the  erection  of  buildings,  fences,  bill  boards  and  other 
structures  within  the  corporate  limits  and  to  issue  permits  therefor." 

There  is  another  serious  thing  hi  regard  to  that  which  probably  you 
have  overlooked,  and  I  did  not  have  my  attention  called  to  it  until  the  other 
day.  This  year  we  discovered  that  a  large  amount  of  improved  property 
in  Norwood  was  not  upon  the  tax  duplicate  and  we  commenced  to  investi- 
gate and  found  that  a  large  number  of  those  buildings  were  erected  in  the 
last  year  or  two.  If  you  have  authority  granted  to  the  council  to  issue 
building  permits  the  village  has  a  record  which  would  furnish  direct 
information  to  the  different  assessors  of  every  new  building  that  had  been 
erected  in  the  past  year.  Mr.  Swayne  and  Mr.  Moulinier  last  night 
and  others  have  covered  other  general  powers,  and  we  have  to  deal  now 
with  the  special  powers  that  are  granted  in  this  code. 

First  is  the  appropriation  of  property  for  public  purposes.  I  don't 
believe  there  is  anything  I  want  to  add  to  what  Mr.  Moulinier  said,  ex- 
cept in  the  line  ol  a  suggestion  made  to  me  last  evening  that  we  ought 
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to  have  sonic  little  more  definite  enactment  with  reference  to  section  ii 
on  page  9,  line  218.  You  could  add  to  that  what  property  the  corporation 
can  acquire.  That  would  be  for  waterworks,  for  sewage  disposal  sta- 
tions ;  and  ybu  could  make  it  more  specific. 

Mr  Thomas:     Isn't  that  in  there? 

Mr.  Collins :     It  is  not  in  there. 

Mr.  Thomas :  "For  any  of  the  purposes  named  in  the  preceding  sec- 
tion." 

Mr.  Collins:  Mr.  Swayne  spoke  of  that  this  morning.  I  simply 
want  to  follow  up  what  he  said.  The  second  power  is  to  lease  and  sell 
public  property.  That  is  sufficient,  we  think  for  any  and  all  purposes. 
To  legulate  the  use  of  streets.  That  deals  with  a  question  I  don't  care 
to  touch  at  all,  and  that  is  the  question  of  public  franchises.  Where 
any  franchise  has  been  asked  from  the  authorities  of  Norwood,  it  has 
been  proven  to  us  to  be  for  the  interest  of  the  people ;  and  whatever  the 
law  is  that  you  enact  we  will  be  satisfied  and  we  will  carry  that  law  out 
so  far  as  it  devolves  upon  the  officers  who  direct  the  affairs  of  the  cor- 
poration. 

The  next  item  is  section  4,  to  levy  and  collect  taxes.  You  provide 
that  there  shall  be  a  limitation  of  10  mills.  That  is  suflScient  for  the 
purposes  of  our  corporation.  You  also  give  us  authority  to  levy  taxes 
beyond  10  mills,  providng  the  people  have  votes  for  bonds  and  that  money 
is  to  be  used  to  pay  those  bonds  and  the  interest  that  accrues  thereon. 
In  that  regard  while  we  have  made  great  and  expensive  improvements 
in  Norwood,  we  are  keeping  within  the  limits  and  I  indorse  the  10  mill 
proposition. 

Mr.  Cole:     What  is  the  rate  of  taxation  in  the  town  now? 

Mr.  Collins:  There  are  two  townships.  The  township  line  runs 
right  through  the  town.  On  one  side  we  have  Mill  Creek  township  and 
the  other  Columbia  township.  In  Columbia  township  the  rate  of  taxa- 
tion is  a  trifle  over  three  cents  and  in  Mill  Creek  township  it  is  a  trifle 
under  three  cents.  That  is  divided  in  this  way:  The  schools  of  our 
town  require  10  mills,  the  state,  county,  township  and  other  levies  require 
some  nine  mills  or  eight  and  a  fraction,  and  our  village  levy  is  about  iij 
mills,  and  we  have  been  enabled  to  run  along  well  on  that  basis  of  taxa- 
tion ;  but  6J  mills  is  for  the  purpose  of  providing  a  fund  for  the  payment 
of  the  public  debt  and  the  interest  on  the  public  debt ;  so  that  when  you 
analyze  our  tax  levy,  after  all,  we  don't  levy  more  than  about  five  mills, 

and  that  five  mills  up  to  the  present  time  has,  by  the  practice  of  strict 
15 
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economy,  been  sufficient  for  any  and  all  purposes,  so  that  we  are  satis- 
fied with  that  section  with  regard  to  taxation. 

Mr.  Cole:     Have  you  a  sinking  fund  in  your  town? 

Mr.  Collins :  We  provide  a  small  sinking  fund,  but  we  are  practical 
in  our  town,  and  as  the  city  of  Cincinnati  so  generously  expresses  the 
desire  to  annex  Norwood  to  Cincinnati,  and  knowing  if  they  annex  us 
they  will  have  to  take  care  of  our  public  debt,  we  have  not  the  great 
emergency  for  a  sinking  fund  that  we  otherwise  would  have. 

The  Chairman :     What  is  your  tax  duplicate  in  Norwood  ? 

Mr.  Collins :  Our  tax  duplicate  now  is  about  $4,300,000.  Coming 
down  to  the  fifth  subdivision  of  the  special  powers,  we  come  to  section  48, 
which  has  to  deal  with  the  levy  of  special  assessments,  and  on  that  matter 
I  want  to  take  a  little  more  time  and  go  into  it  as  fully  as  I  can,  for  to 
us  there  is  nothing  in  the  code  that  is  so  important  to  our  welfare  as  the 
rentention,  if  possible,  of  the  existing  laws  that  easily  could  be  made 
general  with  reference  to  special  assessments. 

Our  village  of  Norwood  has  gjown  because  we  have  exercised  the 
powers  vested  in  us  by  the  statutes  and  have  made  extensive  improve- 
ments, and  to  pay  for  those  improvements  have  assessed  the  abutting 
property.  We  are  building  up  to-day  faster  than  ever  before  in  our 
history  and  we  believe  that  by  the  time  the  next  census  rolls  around  our 
population  will  be  at  least  20,000.  That  has  all  been  done  because  of  the 
fact  that  we  have  had  the  right  to  levy  special  assessments  for  streets, 
sidewalks  and  sewers.  We  have  provided  a  better  improvement  of 
streets  and  sidewalks  and  the  best  sewerage  system  that  you  find  in 
southern  Ohio  and  we  fear  that  anything  you  will  do  to  the  existing  laws 
with  reference  to  assessments  will  seriously  hamper  not  only  the  collection 
of  assessments  that  are  now  due  and  payable  in  annual  installments,  but 
will  tie  us  up  and  prevent    us  making  any  future  improvements. 

What  I  fear  with  reference  to  section  48  is 'that  although  Mr.  Ellis 
has  gone  very  fully  into  the  question  and  worked  the  matter  up  admir- 
ably in  this  code,  still  that  section  lacks  the  definiteness  that  the  courts 
of  this  sta'C  require  when  these  assessments  come  before  them  to  be 
sustained  or  enjoined.  The  Supreme  Court  have  held  in  45  Ohio  State, 
page  118,  known  as  the  Ravenna  case,  that  the  powers  of  a  municipal 
corporation  in  its  public  capacity  are  only  those  that. are  granted  and  such 
as  may  be  itnplied  because  essential  to  carry  out  the  express  g^nt.  In 
othei  words  the  co^irts  have  required  municipal  corporations  to  exercise 
only  those  powers  that  are  found  in  the  statutes  and  you  can  not  infer 
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a  ix)wer  that  is  not  there,  because  the  presumption,  as  Judge  Spear  who 
handed  down  that  decision  said,  is  that  the  state  has  granted  in  clear  and 
unmistakable  terms  all  it  has  desired  to  grant  and  doubtful  claims  are 
resolved  against  the  corporation.  As  the  law  is  to-day  with  reference 
to  special  assessments  the  statutes  are  clear  and  plain.  All  the  steps  are 
laid  down  in  the  statutes  and  when  a  bond  buyer  goes  to  bid  for  bonds 
he  goes  to  the  clerk  and  gets  a  transcript  of  the  proceedings  leading  up 
to  the  improvement,  and  he  turns  that  over  to  his  attorney  who  compares 
it  with  the  statutes  and  finds  that  every  letter  of  the  statute  has  been  com- 
plied with,  and  the  result  is  the  bonds  have  a  market  value  and  bring  a 
good  premium. 

The  assessment  laws  of  this  state  to-day  cover  124  pages  of  the  stat- 
utes. The  proposed  Nash  code  boils  all  that  down  to  a  page  and  a  half 
or  two  pages,  and  when  that  is  set  up  in  cold  type  in  the  statutes  there 
will  be  less  than  a  page.  We  fear  that  because  it  is  not  definite  enough 
to  carry  out  the  purposes  which  are  intended. 

Mr.  Price:     What  would  you  suggest? 

Mr.  Collins:  I  would  suggest  that  we  re-enact  the  old  laws.  T 
would  suggest  that  we  begin  by  taking  up  the  establishment  of  the  grade. 
There  is  a  general  law  having  uniform  operation  throughout  the  state, 
known  as  section  2301.  In  the  code  last  year  all  the  assessment  laws 
Avere  re-enacted  generally  to  cover  generally  every  city  in  the  state.  The 
only  difference  that  code  makes  is  that  it  proivdes  only  one  way  of  assess- 
ment and  that  is  for  benefits  pure  and  simple.  We  can  begin  by  pro- 
viding these  different  steps,  making  them  positive  in  the  law.  and  when 
3rou  have  done  that  when  anybody  brings  an  injunction  suit  all  vou  have 
to  do  is  to  show  the  court  that  the  law  authorizing  the  corporation  to  do 
the  very  thing  complained  of  has  been  carried  out  to  the  letter.  You  can 
Tiot  assume  that  all  these  powers  are  granted,  because  the  Ravenna  case 
<loes  not  allow  you  to  infer  that  certain  powers  are  granted.  These 
powers  ought  to  be  expressly  set  out. 

The  only  question  in  regard  to  the  assessment  law  that  is  different 
in  some  part  of  the  state  than  in  others  is  the  amount  that  is  to  l)e  levied 
<in  the  respective  properties  and  the  question  whether  or  not  any  improve- 
ment can  be  made  upon  a  petition  of  the  property  owners.  We  have  a 
section  of  the  statutes  which  provides  that  where  three-fourths  of  the 
property  owners  petition  for  an  improvement  council  can  make  that  im- 
provement and  assess  the  cost  on  the  abutting  property  and  there  shall  be 
no  limitation  so  far  as  those  who  petition  is  concerned  with  reference  to 
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the  assessment,  but  those  who  do  not  petition,  of  course,  have  the  benefit 
of  the  25  per  cent,  statute. 

This  code  is  indefinite  in  this  section  and  it  further  provides  that  in  no 
case  shall  there  be  levied  on  any  lot  or  parcel  of  land  in  a  corporanon 
any  assessment  for  any  and  all  purposes  for  a  period  of  five  years  exceed- 
ing 25  per  cent,  of  the  taxable  value  thereof.  That  has  never  been  the 
rule  in  Hamilton  county  or  in  the  large  cities  of  this  state.  It  has  only 
been  in  force  in  the  small  cities.  I  have  an  estimate  from  our  engineer 
showing  the  cost  of  improvements  and  it  would  be  impossible  to  carry 
out  any  improvements  if  this  is  enacted.  He  says  the  approximate  assess- 
ments for  street,  sewer  and  sidewalk  improvements  are  as  follows :  Street 
improvement  $2.50  per  foot  front;  sidewalk  improvement  under  the 
Richardson  law  $.50;  for  sanitary  sewers  $1.00,  making  in  all  $4.00  a  foot. 
If  you  make  the  rule  of  25  per  cent,  of  the  taxable  value  as  proposed 
here,  all  those  improvements  we  could  not  make  any  more  improvements, 
because  the  tax  values  of  our  lots  throughout  the  village  are  about  $400 
and  no  assessment  could  be  levied  on  a  50  foot  lot  amounting  to  over 
$100,  while  this  estimate  would  provide  an  assessment  of  $200.  We 
could  not  put  it  on  the  duplicate  of  the  ccrporaiton,  because  we  are  heavily 
taxed  now :  so  that  that  would  be  absolutely  fatal  to  our  town  and  to 
every  village  in  Hamilton  county.  We  would  like  to  have  you  make  the 
rule  as  we  have  it  to-day,  25  per  cent,  of  the  actual  value  of  the  lots  and 
lands  and  leave  out  any  reference  to  the  buildings  that  are  on  that  lot. 
That  will  make  an  equitable  rule  of  assessment  which  will  fall  on  every- 
body equally  and  which  will  carry  out  just  what  we  have  now. 

There  is  another  proposition  very  serious  to  us,  and  that  is  the  ques- 
tion of  sanitary  sewers.  There  is  no  provision  made  for  a  sewerage 
system  in  the  corporation  at  all  in  this  section  of  the  code.  When  we 
started  to  estaolish  sanitary  sewers  in  Norwood  the  engineer  prepared 
under  the  direction  of  council  a  general  plan  of  the  sewerage  of  the  entire 
villa,G^e.  I'hat  plan  provided  for  the  sewerage  of  every  lot  in  the  corpo- 
ration and  from  time  to  time  we  have  built  that  system  according  to  that 
plan  by  districts  and  not  by  streets,  and  wc  have  levied  an  assessment  in 
proportion  to  the  number  of  feet,  in  the  ratio  of  the  entire  number  of  feet 
to  the  total  cost  of  the  improvement,  an  average  of  so  much  per  foot, 
and  that  has  been  assessed  on  the  property  in  all  the  sewer  district,  no 
reference  being  made  to  property  value.  The  amount  assessed  was  very 
small  and  in  that  way  we  made  at  one  time  a  complete  sewer. 
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We  have  only  now  to  solve  one  more  important  question,  and  that  is 
the  question  of  outlet  This  morning  I  saw  Dr.  Probst  of  the  State  Board 
of  Health,  who  is  urging  us  to  do  something  in  the  matter.  Five  or  six 
corporations  are  turning  their  sewage  into  one  creek  and  unless  we  have 
the  present  law  that  allows  corporations  to  join  together  we  can  not  do 
anything  to  abate  that  nuisance.  As  the  law  stands  to-day  all  the 
corporations  who  arc  using  that  creek  can  be  forced  to  combine  in  one 
big  tnmk  sewer  and  in  that  way  carry  it  away  to  some  place  where  it 
will  not  do  anybody  any  harm.  We  could  have  a  general  sewage  disposal 
station  or  settling  tanks  and  chemical  precipitation  or  other  methods  that 
are  provided  for  disposing  of  sewage  as  it  goes  down  through  the  pipes. 

As  I  say,  this  section  in  a  page  and  a  half  does  not  cover  the  sub- 
ject, it  can  not  cover  124  pages  of  statutes.  If  these  laws  were  not  neces- 
sary, why  were  they  enacted?  They  have  been  in  force,  some  of  them, 
for  50  years  in  this  state.  Why  do  away  with  those  laws  that  have  be- 
come the  foundation  of  the  right  to  make  assessments?  They  have  been 
construed  time  and  time  again  by  the  courts.  The  opinions  of  50  years 
are  of  great  value  to  us  in  that  regard.  Why  take  some  other  way,  why 
make  your  laws  so  loose,  I  might  say,  that  every  assessment  would  be  in 
jeopardy?  It  would  throw  these  cases  into  the  courts  and  it  would  sub- 
ject us  to  a  judicial  review  that  would  be  fatal  to  a  great  many  assess- 
ment cases.  Technical  points  would  be  raised  that  would  not  be  covered 
by  the  statutes  and  we  could  not  have  any  defense,  we  could  not  protect 
ourselves.  This  code  does  not  provide  the  number  of  installments  you 
might  levy,  it  does  not  provide  for  the  establishment  of  a  grade,  it  does 
not  provide  for  plans  and  specifications,  no  provisions  are  made  with 
reference  to  the  necessary  steps  required  by  law  as  in  the  present  code. 

The  statute  2284  further  provides  exactly  the  different  items  that 
shall  go  in.  There  is  not  a  thing  in  this  governor's  code  which  provides 
the  extent  of  the  improvement.  If  council  get  hard  up  they  might  put 
in  some  of  the  salaries  of  the  officers  and  pay  them  in  that  way  and  then 
assess  it  upon  the  property.  They  can  do  anything  in  that  way,  because 
they  have  unlimited  power  and  the  statute  does  not  fix  what  shall  go  in 
as  part  of  the  cost.  There  is  no  provision  for  issuing  bonds  in  antiicpa- 
lion  of  the  collections.  Mr.  Ellis  says  that  is  given  by  the  general  power. 
That  is  true,  but  when  you  issue  bonds  you  have  to  find  a  market  for 
them  and  unless  the  law  is  clear  and  certain  you  will  not  be  able  to 
sell  the  bonds,  and  what  good  will  it  do  you  to  issue  the  bonds  if  you  can 
not  sell  them? 
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There  is  no  provision  made  with  reference  to  sidewalks,  not  a  single 
provision.  There  are  many  other  objections,  but  I  have  taken  up  a  good 
deal  of  your  time  and  I  simply  want  to  say  I  want  to  cover  all  these  ques- 
tions by  an  amendment  and  I  want  to  submit  that  to  your  committee  for 
your  action.  If  your  committee  does  not  want  to  pass  it  of  course  that  is 
your  prerogative,  but  we  are  in  great  danger,  we  are  in  serious  difficulty 
if  this  section  goes  through  and  we  fear  the  results;  and  it  is  for  that 
reason  that  I  have  been  very  watchful  of  the  different  items  of  this  code 
to  see  that  we  are  protected  in  those  things  that  are  of  vital  importance 
to  us. 

Mr.  Willis:  For  a  municipality  the  size  of  yours  do  you  prefer 
the  city  form  or  the  village  form  of  government  as  outlined  in  the  code? 

•Mr.  Collins:  The  people  of  Norwood  are  very  anxious  to  make 
Norwood  a  city,  but  if  you  are  afraid  that  the  city  form  of  government 
would  be  cumbersome  we  can  get  along  as  a  village,  though  we  would 
like  the  title  of  city.  I  don't  believe  it  makes  much  difference  under 
the  proposed  new  code,  because  the  general  powers  are  the  same. 

Mr.  Willis :  I  understand  you  think  under  the  new  code  the  govern- 
ment would  not  be  any  more  expensive? 

Mr.  Collins:  I  don't  think  so.  It  leaves  the  council  the  right  to 
fix  salaries  and  I  don't  think  they  are  going  to  abuse  that  power  in  our 
community.     We  have  got  confidence  in  our  council. 

Mr.  Hypes:  I  would  like  to  ask  if  in  your  opinion  the  powers  of 
the  city  solicitor  under  this  act  extend  to  those  of  police  prosecutor — if 
they  can  be  handled  in  harmony? 

Mr  Collins :  I  don't  think  it  would  be  very  troublesome  in  our  com- 
munity to  have  the  solicitor  do  that  work. 

Mr.  Bracken :  Do  you  think  a  $500  limit  is  low  enough  in  the  pur- 
chase of  supplies  without  advertising? 

Mr.  Collins:  I  think  so,  because  very  often  in  purchasing  supplies 
an  emergency  arises  and  it  is  a  waste  of  time  to  advertise.  The  statute 
2303  provides  for  no  advertising  under  S500,  and  I  thnik  that  is  all  right. 
1  believe  up  to  a  certain  amount  it  is  two  weeks  and  then  four  weeks 
that  councils  are  required  to  advertise. 

Mr.  Bracken:  You  said  you  were  not  concerned  about  franchises 
and  also  that  your  city  was  growing  very  rapidly.  Do  you  mean  to  say 
that  you  are  not  concerned  in  those  valuable  streets  you  are  putting 
down  ? 
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Mr.  Collins :  I  don't  want  to  be  understood  that  way.  I  say  we  are 
not  asking  for  any  changes  to  be  made  in  the  franchise  law.  We  expect 
the  legislature  to  solve  that  problem  without  our  assistance.  We  have, 
of  course,  street  car  companies  that  want  to  come  through  our  town  and 
if  they  come  through  our  town  they  would  benefit  us,  because  they  carry 
people  to  the  city.  We  have  telephones,  gas  companies,  we  have  our 
own  electric  light  plant  and  we  furnish  our  people  under  municipal 
ownership  with  electric  light. 

Mr.  Silberberg :  What  is  your  opinion  as  to  this  clause  here :  "The 
solicitor  shall  be  an  elector  of  the  city  and  admitted  to  practice  law  in 
the  courts  of  Ohio."  Would  you  approve  of  the  condition  that  he  is  to 
be  a  practicing  attorney  for  five  years  ? 

Mr.  Collins :     I  don't  think  that  makes  very  much  diflference. 
Mr.  Silberberg:    You  might  pick  up  a  man  who  has  just  been  ad- 
mitted to  the  bar.     He  might  be  incompetent  to  fill  a  position  of  that  kind. 
He  should  have  experience. 

Mr.  Collins :  That  is  very  true.  If  you  elect  him  by  the  people  you 
wont  run  that  danger. 

Mr.  Silberberg :     It  is  appointive,  not  elective. 
Mr.  Collins :    That  would  be  a  fair  idea,  but  we  have  some  young 
men  in  the  smaller  places — I  have  :n  mind  some  villages  in  Hamilton 
county — who  have  not  practiced  that  long  but  who  are  filling  the  offices 
well. 

Mr.  Silberberg:  We  provide  for  solicitors  for  larger  places  as  well 
as  smaller  ones  and  we  ought  to  have  competent  people.  This,  as  I 
Understand,  allows  one  to  be  appointed  who  has  no  experience  at  all. 
\\'^ouldn't  you  be  in  favor  of  a  provisoin  of  that  kind? 

Mr.  Collins:  I  don't  particularly  have  any  interest  in  it.  My  only 
means  of  judging  the  future  is  by  the  past,  and  I  don't  think  the  past 
experience  of  cities  and  villages  in  this  state  shows  any  danger  at  all 
in  that  respect. 

Mr.  Silberberg:  We  are  not  trying  to  build  a  code  for  personal  pur- 
IDOses  but  for  the  community  at  large. 

Mr.  Collins :     It  can  be  done,  though,  very  well. 

Mr.   Wm.  Dickson,  City  Solicitor  of  Martins  Ferry:     If  this  bill 

passes  the  city  of  Martins  Ferry  will  have  greatness  thrust  upon  it,  and 

xiot  because  we  want  it,  and  that  is  the  feature  that  concerns  us  most. 

"We  believe  that  we  would  rather  be  known  as  a  village  than  as  a  bank- 


232  Afternoon  Session,  September  5,  IQ02. 

rupt,  and  we  believe  that  if  the  government  of  the  city  as  provided  in 
this  code  is  thrust  upon  us  we  will  not  be  able  to  stand  the  expense. 

We  have  in  our  city  a  mayor,  marshal,  solicitor,  treasurer  and  ten 
members  of  council.  The  city  is  divided  into  five  wards.  There  are 
^  water  works  trustees,  three  cemetery  trustees,  three  members  of  the 
electric  light  board.  We  believe  the -proposed  law  will  diminish  the 
number  of  officers  slightly,  but  the  men  who  serve  now  give  their  time 
without  compensation,  except  the  wat)er  works  trustees  who  receive 
$100  a  year,  and  the  electric  light  trustees  who  receive  $50  a  year.  If 
the  board  of  public  service  as  laid  down  in  this  bill  does  its  duty  and 
does  it  well,  you  have  got  to  pay  them  for  it,  and  we  want  to  pay  them 
if  we  get  this  form  of  government. 

The  question  has  been  raised  here,  is  it  possible  to  say  to  the  differ- 
ent cities  you  may  or  may  not  elect  this  or  that  officer.  If  that  is  true, 
that  makes  this  whole  question  simple,  and  we  can  get  along  very  nicely. 

I  notice  that  the  power  given  to  council  conflicts  with  the  power 
given  to  the  board  of  public  service.  The  council  have  control  of  all 
the  streets.  They  have  the  keeping  of  the  streets  clean  and  free  from 
obstructions.  That  same  power  is  put  on  to  the  board  of  public  service 
and  there  will  be  a  clash  there  just  as  sure  as  the  world. 

We  don't  take  any  stock  in  the  board  system  or  in  the  federal  plan 
as  yon  call  it.  We  want  our  officers  to  be  right  up  against  the  people, 
and  we  want  to  elect  every  man  that  it  is  possible  to  elect.  We  abso- 
Intely  change  our  water  works  trustees  every  four  years.  We  absolutely 
change  our  electric  light  trustees  every  four  years.  I  live  in  a  city  where 
we  have  changed  the  mayor  of  the  city  six  times  in  twelve  years.  We 
believe  that  the  people  of  Martins  Ferry  are  better  able  to  judge  of 
tlie  service  that  a  man  gives  than  anybody  else. 

Mr.  Thomas:     Do  you  favor  frequent  elections? 

Mr.  Dickson :  Right  here  I  want  to  say  I  am  not  in  favor  of  turn- 
in  12:  every  member  of  this  board  out  every  three  years.  I  believe  in 
electing  one  every  year.  It  seems  to  me  none  of  you  gentlemen  would 
want  to  run  a  corporation  by  having  a  change  of  the  board  of  directors 
every  three  years.  When  you  get  a  good  man  in  there  you  want  to 
keep  him  and  it  is  the  same  with  a  city.  We  earnestly  hope  there  may 
be  some  scheme  whereby  we  may  combine  some  of  these  offices.  We 
have  no  use  for  a  police  judge  or  police  clerk.  We  have  no  use  for  an 
aurlitor,  because  our  clerks  do  all  that  work.  We  like  the  idea  of  com- 
binin!Qf  the  offices  of  police  judge  and  mayor  and  making  the  mayor  his 
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own  clerk  in  villages.  So  far  as  villages  are  concerned  the  idea  of  the 
code  suits  us  just  exactly.  I  am  solicitor  of  Martins  Ferry,  and  I  am 
in  favor  of  the  people  electing  the  solicitor.  If  you  are  going  to  have 
a  bi-partizan  board  we  want  the  Republican  members  and  the  Demo- 
cratic members  of  that  board  elected  from  Democrats  and  Republicans. 

Mr.  Thomas :  In  a  case  in  42  Ohio  State,  the  court  held  that  every 
person  who  was  a  voter  had  a  right  to  vote  for  every  person  who  was 
running  for  office.  Would  you  propose  to  have  the  Republicans  elect 
the  Republican  members  and  the  Democrats  elect  the  Democratic  mem- 
bers of  the  board?  By  that  plan  two  members  of  the  board  would  not 
be  upon  the  tickets  of  each  party. 

Mr.  Dickson :  In  Pennsylvania  they  have  a  non-partizan  judiciary, 
and  I  think  the  law  says  no  more  than  two  or  three  of  any  one  political 
party  may  be  voted  for  on  that  ballot. 

Mr.  Thomas:  The  court  decided  that  that  would  be  unconstitu- 
tional in  Ohio. 

Mr.  Dickson:     I  am  not  familiar  with  that  decision. 

Mr.  Willis:  In  your  opinion  would  it  be  constitutional  for  the 
General  Assembly  to  say  to  one  city,  You  may  have  a  board  of  public 
service,  and  to  another  you  may  not? 

Mr.  Dickson:  I  think  the  Legislature  has  that  right.  I  am  not  a 
constitutional  lawyer,  but  while  the  question  has  never  been  fairly  put 
in  this  state  the  decisions  squint  that  way  to  me. 

Mr.  Willis:  I  understood  you  to  say  the  operation  of  this  new 
code  meant  perhaps  a  slight  decrease  in  the  number  of  officers.  In  view 
of  that  statement  I  am  unable  to  figure  out  how  you  arrive  at  the  state- 
ment that  the  new  government  would  be  more  expensive? 

Mr.  Dickson :  For  the  reason  that  so  many  men  now  serve  with- 
out pay,  while  if  the  duties  of  these  men  were  thrust  upon  one  board 
they  would  have  to  give  the  matter  all  their  attention.  Just  another 
thing.  We  think  the  dividing  line  is  way  down.  We  don't  believe  it 
should  be  less  than  fifteen  or  twenty  thousand. 

Mr.  Cole:  In  view  of  the  question  that  there  is  a  doubt  as  to  the 
•constitutionality  of  the  plan  you  have  suggested,  would  you  advise  us 
to  have  any  code  the  constitutionality  of  which  is  questionable  and 
5eriously  questioned  ? 

Mr.  Dickson:  This  is  only  temporary.  There  is  only  one  way  to 
•cure  this  matter  and  that  is  by  an  amendment  of  the  constitution. 

Mr.  Cole:     I  hardly  think  you  have  answered  my  question. 
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Mr.  Dickson:  I  certainly  would  not  advise  putting  anything  inta 
this  code  that  there  is  any  doubt  about  whatever. 

Mr.  Cole:  And  you  think  there  is  doubt  about  the  constitutionality 
of  the  council  being  able  to  establish  these  offices? 

Mr.  Dickson :  •  I  certainly  think  there  is  doubt  about  it. 

Mr.  Price :  What  is  the  law  about  the  creation  of  a  board  of  water 
works?  Hasn't  the  statute  provided  in  the  past  and  now  that  the  board 
of  water  works  trustees  shall  be  created  by  ordinance? 

Mr.  Dickson:  Yes,  sir;  I  think  the  statute  provides  any  city  hav- 
ing in  course  of  construction  or  having  provided  a  water  works. 

Mr.  Price :  Did  you  notice  the  decision  in  a  case  where  that  ques- 
tion had  been  before  the  Supreme  Court.  The  constitutionality  was  not 
raised,  but  had  ypu  noticed  that  the  question  had  gone  up  against  a 
council  repealing  an  ordinance  that  they  had  enacted? 

Mr.  Dickson:  Only  in  a  general  way.  I  am  not  familiar  with  the 
case. 

Mr.  Price:  In  my  experience  I  saw  a  judge  enjoin  a  city  council 
from  going  ahead  and  constructing  water  works  without  creating  a 
board.  That  occurred  in  Athens  county,  and  one  of  the  best  judges  in 
the  state  did  it. 

Mr.  Dickson :  Under  section  1692  council  may  appropriate  to  them- 
selves all  the  powers  in  that  section,  and  may  under  that  section  organize 
a  board  of  health. 

Mr.  Cole.  In  fact,  councils  have  been  exercising  that  power  right 
along? 

Mr.  Dickson :  Yes,  sir.  That  section  has  been  often  enough  to  the 
Supreme  Court  to  settle  it. 

Mr.    Stage:     Following  up   the  question  of  Mr.   Cole,   don't  yoi 
think  there  might  be  some  doubt  about  the  issue  of  any  constitutional 
questions  that  may  go  to  the  Supreme  Court,  in  view  of  its  decisions? 

Mr.  Dickson :     I  think  so. 

Mr.  Hi.  Davis,  Police  Prosecutor  of  Cleveland:  Mr.  Chairman  an 
Gentlemen  of  the  Committee:  I  am  here  as  a  representative  from  the- 
police  prosecutor's  office  of  Cleveland.  In  the  cities  of  the  state  there  is-- 
a  difference  as  lo  the  manner  of  providing  for  city  prosecutors.  Ii*- 
Cleveland  we  elect  a  city  prosecutor  under  the  federal  plan,  and  in  our 
judq:ment  T  may  say  we  think  that  is  the  best  plan  that  is  in  existence, 
and  I  wish  we  could  convince  all  you  members  of  the  Legislature  that 
the  federal  plan  is  the  plan  of  government  for  cities  and  villages,  eveni 
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!  smallest  village.  Under  that  plan  Cleveland  has  prospered  and  is 
)spering.  It  is  the  best  form  of  government,  I  believe,  that  we  can 
cl.  We  are  close  to  the  people  in  our  form  of  government,  and  that 
the  only  kind.  Let  the  people  have  a  voice,  and  the  people  of  Cleve- 
id  want  a  Voice  in  the  election  of  city  prosecutor.  We  have  a  prose- 
:or  and  three  assistants.  In  Toledo,  the  third  city  in  the  state,  they 
ct  a  prosecutor,  and  they  are  satisfied  with  the  plan.  In  Cincinnati 
'V  have  a  prosecutor  who  is  appointed  by  the  mayor.  It  is  not  an 
common  thing  in  the  city  of  Cincinnati  to  find  a  representative  of  the 
•poration  counsel's  office  defending  a  man  whom  the  police  prosecutor 
prosecuting.  What  do  you  think  of  that  in  a  great  city  like  our  sister 
y  of  Cincinnati? 

Under  the  plan  proposed  of  appointing  a  city  prosecutor  you  will 
d  that  condition  in  every  city  of  the  state.  While  Mr.  Stage  was  acting 
police  judge  in  our  city  a  week  or  so  ago,  a  member  from  the  law 
partment  of  the  city  of  Cleveland,  filled  by  appointment  under  our 
leral  plan,  appeared  in  our  court,  he  defending  the  man  that  I  prose- 
:ed.  Under  the  plan  proposed  of  the  appointment  of  the  city  solicitor 
!re  is  no  way  to  prevent  it. 

If  you  talk  about  machine  building,  there  is  no  way  like  the  one 
)posed  in  this  code.  Take,  for  instance,  our  own  city.  The  director 
law  appoints  four  assistants.  In  the  police  court  there  is  a  prosecutor 
d  three  assistants.  If  we  had  a  solicitor  by  appointment  made 
the  mayor  as  provided  in  this  code,  that  solicitor  would  have 
Cleveland  eight  appointees,  and  if  he  wanted  to  be  corrupt  he  could 
ild  a  machine  that  could  not  be  broken.  With  the  law  department 
d  the  police  court  he  could  build  a  machine.  Suppose  the  mayor  of 
:ity  wanted  to  build  a  machine  along  with  his  police  court.  In  Cleve- 
id  last  year  we  tried  over  19,000  cases  in  our  police  court.  If  the 
lyor  wanted  to  build  a  machine  he  could  permit  gambling  to  be  toler- 
;d  in  all  sections  of  the  city.  He  could  do  anything  that  he  might  please 
th  that  kind  of  machine.  It  seems  to  me  that  is  a  dangerous  thing 
do. 

Now,  you  will  say  what  is  the  remedy?  It  seems  to  me  that  this 
a  serious  question  for  every  city  of  this  state,  and  I  come  to  you,  I 
ieve,  representing  the  wishes  of  Cuyahoga  county,  and  I  believe  our 
mbers  and  senators  will  be  in  favor  of  electing  the  prosecutor  in  Cleve- 
id.  I  don't  believe  there  is  an  individual  who  is  opposed  to  the  plan 
selecting  a  prosecutor  by  election,  regardless  of  politics,  and  we  all 
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know  that  we  have  more  politics  than  all  the  rest  of  the  state  combined 
nowadays ;  but  on  this  proposition  we  agjee.  I  believe  that  what  is  good 
for  the  city  of  Cleveland  will  be  good  for  any  city  in  the  state.  Let  us 
keep  out  of  our  great  cities  the  danger  of  building  up  a  machine. 

Mr.  Cole:  As  you  say,  you  advocate  the  federal  plan  of  govern- 
ment. Then  why  do  you  insist  upon  the  election  of  those  who  shall  have 
-charge  of  the  department  of  law  ? 

Mr.  Davis:     Because  that  is  a  part  of  the  federal  plan  in  our  city. 

Mr.  Cole:     Then  you  have  not  got  the  federal  plan  there? 

Mr.  Davis :     We  think  we  have  got  the  original  federal  plan. 

Mr.  Cole:     You  have  a  modified  form  of  it? 

Mr.  Davis :  When  I  speak  of  the  federal  plan  I  am  speaking  of  it 
in  the  strict  sense  and  not  in  the  general  sense. 

Mr.  Cole:     As  you  have  it  in  Cleveland? 

Mr.  Davis:  As  we  have  it  in  Cleveland,  and  as  we  have  already 
.^ot  it.    I  believe  in  the  federal  plan  and  in  the  merit  system. 

Mr.  Cole:  It  seems  to  me  your  advocacy  of  the  election  of  all  these 
officers  and  of  the  federal  plan  at  the  same  time  is  inconsistent. 

Mr.  Davis:  The  federal  plan  destroys  corruption  in  our  judgment, 
and  to  appoint  a  prosecutor  by  persons  who  hold  office  means  corrup- 
tion. 

Mr.  Williams:     If  the  city  prosecutor  is  appointed  by  the  mayor 
and  the  members  of  the  corporation  counsel's  office,  an  entirely  different 
<lepartment,  are  entitled  to  practice,  what  would  be  the  objection  to  tli^^^ 
<lefendin<^  cases  in  the  police  court  ? 

Mr.  Davis:  If  it  was  honestly  done  I  presume  there  would  be  ^° 
•objection  to  it. 

Mr.  Williams:  The  member  from  the  corporation  counsel's  ctrdLi^^ 
would  not  be  actino^  in  his  public  capacity.  It  strikes  me  if  a  membei  ^^ 
the  corporation  counsel's  office  was  entitled  to  practice  there  would  ^ 
nothin.!^  to  prevent  him  defending  a  man  in  his  private  capacity. 

Mr.  Davis:  I  can  not  see  how  you  can  say  that  a  member  of  ^"^ 
law  department  might  prosecute  a  man  and  another  member  defend  I  '^^^^ 
and  make  it  consistent. 

^fr.  Price:  Couldn't  that  be  managed  by  a  provision  in  the  1^^^' 
that  tlicy  should  not  appear  in  any  case  in  which  the  city  was  prosecuti^^ 
or  defending? 

Mr.  Davis:  You  might  provide  for  that.  There  is  no  provision 
now  to  prevent  that  condition  of  affairs  existing. 
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Mr.  E.  P.  Matthews,  City  Solicitor  of  Dayton :  Mr.  Chairman  and 
Gentlemen  of  the  Committee :  We  have  in  Dayton  a  board  of  city  affairs 
which  answers  very  largely  to  the  board  of  public  service  provided  for  in 
the  code  bill.  This  board  is  bi-partizan,  appointed  by  the  mayor,  subject 
to  confirmation  by  council.  We  have  a  board  of  police  directors  num- 
bering four,  which  is  bi-partizan  and  appointed  by  the  tax  commission. 
We  have  a  workhouse  board,  which  is  a  bi-partizan  board  of  four  ap- 
pointed by  the  mayor,  subject  to  confirmation  by  the  council.  We  have 
a  tax  commission  which  is  a  bi-partizan  board  appointed  by  the  mayor 
without  being  submitted  to  the  council.  We  have  a  bi-partizan  park  com- 
mission of  four  which  is  appointed  by  the  judges  of  the  Court  of  Com- 
mon Pleas  of  the  county.  We  have  a  waterworks  board  of  three  which 
is  elected  by  the  people,  and  a  city  infirmary  board  of  three  which  is 
elected  by  the  people. 

Mr.  Price:     How  is  your  waterworks  board  created,  by  special  act? 

Mr.  Matthews :  No,  sir ;  it  is  under  the  general  statutes  of  the  state 
created  in  1870,  I  think. 

Mr.  Price:     It  was  created  then,  by  ordinance? 

Mr.  Matthews :  By  ordinance.  I  am  willing  to  admit  we  have  got 
more  boards  in  Dayton  than  we  ought  to  have,  but.  I  also  think  it  would 
be  well  with  us  if  all  the  claims  against  the  city  were  audited  and  paid 
through  one  office.  That  is  not  the  fact  now.  I  think  it  is  a  great  safe- 
guard for  the  public  to  have  all  bills  paid  through  one  office  and  by 
one  officer;  and  I  also  think  it  is  a  great  safeguard  for  the  bills  to  be 
audited  in  a  public  way.  If  bills  can  be  audited  and  paid  secretly  I  don't 
see  why  a  couple  of  officers  could  not  steal  everything  there  is  in  the 
treasury  if  they  are  inclined  to  do  it.  That  can  not  happen  where  the 
proceedings  are  public. 

We  are  in  favor  in  Dayton  of  the  plan  we  have.  It  is  similar  in  a 
good  many  respects  to  the  plan  under  which  they  operate  in  Cincinnati. 
They  elect  their  board  there ;  we  appoint  ours.  Our  city  is  run  econom- 
ically, our  finances  are  in  good  condition. .  The  board  of  city  affairs  acts 
as  the  sinking  fund  trustees.  The  small  issue  of  bonds  are  taken  for 
the  sinking  fund  when  we  levy  special  assessments,  which  bear  six  per 
cent,  interest.  I  believe  in  a  bi-partizan  board,  I  believe  that  it  pro- 
motes the  stability  of  the  city  government.  This  board  with  us  is  ap- 
pointed, one  member  each  year.  There  is  no  provision  in  the  code  for 
any  appointments  to  be  submitted  to  the  council,  for  the  reason  that  they 
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wish  that  the  council  should  not  have  executive  power,  they  want  to 
keep  the  legislative  and  executive  departments  entirely  distinct. 

Mr.  Cole :     Are  the  appointments  on  your  police  board  submitted  to 
■council  ? 

Mr.  Matthews:     They  are  not,  but  I  think  they  ought  to  be.    There 
has  been  no  difficulty  with  the  police  board  of  Dayton,  but  I  think  the 
appointments  ought  to  be  submitted  to  council.    I  have  got  a  good  dea-1 
of  faith  in  city  councils,  and  the  council  is  a  good  deal  of  a  safety 
•device  for  city  government.    They  come  very  close  to  the  people. 

Mr.  Thomas:     Do  your  board  of  public  affairs  let  the  contracts     ? 

Mr.  Matthews:     Yes,  sir. 

Mr.  Thomas:  Does  that  result  in  any  conflict  between  the  boai—  -d 
and  the  council? 

Mr.  Matthews:  No,  sir.  There  have  been  times  when  there  ha^^e 
been  conflicts  between  the  board  and  council,  but  not  over  matters  of  th^^t 
kind.     They  usually  come  over  granting  franchises. 

Mr.  Thomas:  In  making  a  street  improvement  or  any  other  ir^Ki- 
provement,  is  a  contract  first  recommended  to  council  by  the  board  ^^of 
public  improvements,  and  is  then  an  ordinace  passed  authorizing  it? 

Mr.  Matthews :  It  is,  under  the  law  as  we  have  it.  The  boa  -^A 
can  not  proceed  with  an  improvement  until  authorized  by  council. 

Mr.  Thomas :  If  the  board  lets  a  contract  must  it  be  reported  to 
council  and  confirmed  before  the  improvement  is  made? 

Mr.  Matthews :  No ;  they  go  ahead.  We  operate  under  a  spec^  ^al 
street  paving:  law  and  the  assessment  is  made  by  the  board  of  city  affaL  '^• 
The  council  passes  the  assessing  ordinance. 

Mr.  Thomas:  Do  the  board  for  that  purpose  pass  an  ordinacmce 
assessini^  or  simply  make  the  assessment  under  a  general  ordinance  of  ^^^ 
city  providin^^  for  assessments? 

Mr.  Matthews:  In  our  street  paving  law  it  is  provided  that  the 
board  of  city  affairs  shall  have  prepared  a  schedule  of  the  names  of 
the  property  owners  and  also,  a  plat  of  the  property  abutting  the  ini' 
provement,  and  then  the  assessment  is  made  by  the  front  foot  and  -^cer- 
tified to  the  county  auditor. 

Mr.  Thomas :     That  is  done  by  ordinance,  isn't  it  ? 

Mr.  Matthews :     No.     I  think  all  things  of  that  kind  ought  tc^  go 
throucfh  the  council. 

Mr.  Cole:     In  other  words,  the  board  exercises  legislative  powers? 
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Mr.  Matthews:  It  does  so  far.  as  making  the  assessment  is  con- 
cerned. 

Mr.  Thomas:     You  think  that  ought  not  to  be  done? 

Mr.  Matthews:  I  think  the  council  ought  to  do  those  things.  As 
to  the  appointment  of  certain  officers,  both  the  solicitor  of  Dayton  and 
the  prosecutor  of  the  police  court  are  appointed.  The  city  solicitor  is 
appointed  by  the  board  of  city  affairs,  as  is  also  the  city  civil  engineer 
and  also  the  city  controller  and  the  various  persons  who  serve  in  those 
offices.  The  prosecutor  of  the  police  court  is  appointed  by  the  board  of 
police  directors.  There  has  never  been  any  conflict  between  myself  or 
predecessors  and  any  of  the  prosecutors.  We  work  together  very  har- 
moniously. Personally,  I  think  that  the  solicitor  ought  not  to  be  ham- 
pered by  a  campaign  before  the  people.  I  believe  it  is  better  for  him 
to  be  appointed. 

I  would  like  to  see  this  bill  changed  so  as  to  make  a  bi-partizan 
board  of  public  service  and  to  make  it  appointive,  and  I  believe  the 
reasons  for  making  this  board  appointive  are  as  strong  as  they  are  for 
appointing  a  board  of  public  safety.  I  don't  believe  a  man  who  does 
his  duty  on  that  board  can  ever  be  re-elected  to  the  office.  He  is  bound 
to  incur  unpopularity. 

Mr.  Cole:  Have  the  board  of  public  safety  authority  to  employ 
superintendents  and  establish  sub-officers  without  submitting  it  to  the 
council  ? 

Mr.  Matthews:     Yes. 

Mr.  Cole:  Isn't  that  a  legislative  duty,  and  shouldn't  that  go  to 
the  council? 

Mr.  Matthews:  They  have  charge  of  the  streets  and  employ  the 
laborers  that  work  in  different  capacities.  They  appoint  a  clerk  in  my 
office,  for  instance,  and  in  some  of  the  other  offices.  They  appoint  as- 
sistants, clerks  and  rodmen  in  the  engineer's  office. 

Mr.  Cole:  There  is  no  restraint  or  check  of 'any  kind  upon  the 
powers  exercised  by  that  board?    * 

Mr.  Matthews :     No ;  we  don't  need  it. 

Mr.  Cole:  Isn't  the  establishment  of  these  offices  a  matter  that 
should  be  done  by  ordinance? 

Mr.  Matthews:     It  might  be  done  that  way. 

Mr.  Cole:     Isn't  that  really  a  legislative  power? 
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Mr.  Matthews :  I  hardly  see  \yhy  the  appointment  of  clerks  should 
go  before  the  council  any  more  than  the  employment  of  laborers  upon 
the  streets. 

Mr.  Price:     Isn't  it  a  delegation  of  legislative  power? 

Mr.  Matthews:  I  think  that  is  administrative  power.  T  was  very 
much  interested  in  listening  to  the  solicitor  from  Norwood  on  the  sub- 
ject of  assessments.  There  is  a  great  deal  of  sentiment  that  he  expresses 
that  I  would  not.  I  don't  think  it  safe  for  the  cities  of  this  state  to  throw 
down  this  system  of  assessments  that  has  grown  up  in  the  last  thirty 
years  or  forty  years,  which  are  dictated  by  experience  and  have  been 
passed  upon  by  the  courts  and  are  well  understood  by  the  people  who  are 
working  under  them,  and  undertake  to  embody  all  that  amount  of  law  in 
a  page  and  a  half.  The  gentlemen  from  the  smaller  cities  might  not 
appreciate  that  as  much  as  those  from  the  larger  towns  do. 

In  that  connection  I  want  to  call  attention  to  the  fact  that  one  line: 
715  of  the  code,  in  section  65,  sinking  fund  trustees  are  required  to  cer- 
tify to  council  the  rate  of  tax  necessary  to  provide  a  sinking  fund  for- 
the  future  payment  of  bonds  issued  by  the  corporation  and  for  the  pay- 
ment of  judgments  final,  except  in  condemnation  of  property  cases.    Evi- 
dently whoever  drew  that  had  in  his  mind  that  the  cost  of  property  take 
for  street  improvements  was  to  be  especially  assessed  upon  property  i« 
the  neighborhood  and  abutting  that  was  specially  assessed  upon  proper 
in  the  neighborhood  and  abutting  that  was  specially  improved  and  bene 
fited  by  the  opening  of  the  street.     You  can  not  do  that.     I  do  not  see  ho? 
under  the  rulings  of  the  Supreme  Court  you  can  make  a  statute  authoriz- 
ing a  special  assessment  in  condemnation  cases. 

The  gentleman  from  Norwood  spoke  about  section  2284  of  the  Re 
vised  Statutes  as  they  are  now,  in  which  the  law  specifies  what  are  thc-^  -^ 
costs  of  an  improvement  which  are  to  be  specially  assessed,  and  h^^-^^ 
thought  if  you  took  that  section  out  council  might  do  a  great  many  thing^^  -^•^ 
that  were  not  proper.  They  might,  but  I  think  the  much  more  seriou^^  -^^^ 
danger  is  the  court  before  whom  the  assessment  is  contended  will  cut  ou^'  -^^ 
a  whole  lot  of  things  in  the  assessments  that  ought  to  go  in,  such  as  th&^ 
cost  of  preliminary  surveys,  the  cost  of  advertising  and  things  of  tha^^— "^^ 
kind. 

I  notice  another  thing.     On  line  580  it  says :  "The  mimicipality  sharr"  - — 
bear  not  less  than  5  per  cent,  of  the  charges  and  expenditures  referrc 
to  herein  to  cover  the  cost  of  street  intersections  and  the  proportion  o5^ 
general  benefit  to  the  corporation."     Under  the  present  law  the  corpora-^ 
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tion  must  bear  one-fiftieth.  I  do  not  see  why  it  does  not  include  side- 
walks as  well  as  everything  else.  If  that  is  the  intention,  well  and  good, 
3ut  the  law  ought  not  to  be  passed  with  this  clause  in.  It  seems  to  me 
that  two  per  cent,  is  enough  for  a  city  to  be  called  upon  to  pay  for  im- 
provements of  this  kind. 

The  Chairman :  Would  two  per  cent,  be  enough  to  cover  intersec- 
:ions  ? 

Mr.  Mathews:  No,  and  I  don't  think  five  per  cent,  would,  cer- 
tainly not  where  the  streets  are  as  wide  as  ours,  but  the  law  authorizes 
the  city  to  pay  for  street  intersections,  except  the  part  which  has  built 
upon  it  a  street  railroad.  They  say  the  street  railroads  shall  pay  for  sub- 
stantially a  strip  seven  feet  wide.  As  a  municipal  officer  I  am  opposed 
to  the  revision  of  the  assessment  laws  contained  in  this  bill.  As  a  mem- 
ber of  the  bar  I  am  in  favor  of  them. 

iVir.  Willis:  During  the  hearings  on  this  bill  a  great  deal  has  been 
said  about  a  conflict  between  sections  28  and  93  as  to  the  control  of 
streets.  In  view  of  your  experience  I  would  like  your  opinion  on  that 
matter. 

Mr.  Matthews:  We  have  never  had  any  trouble  of  that  kind.  I 
have  never  had  the  question  raised  on  me  once.  We  had  it  raised  in  an 
electrolosis  case  that  we  tried  last  fall,  counsel  for  the  street  railroad 
claiming  the  board  of  city  affairs  and  the  council  should  both  have  taken 
action  in  ordering  certain  changes  in  their  electrical  appliances,  and  the 
city  council  never  had  ordered  it.  The  court  looked  upon  that  as  rather 
a  legislative  act  and  did  not  give  any  weight  to  the  contention  of  counsel 
for  the  defendant. 

Mr.  Thomas:  Do  you  think  from  a  reading  of  section  93  that  it 
confers  any  legislative  powers  upon  the  board  of  public  service? 

Mr.  Matthews:  I  don't  believe  in  a  bill  of  this  kind,  it  will  be  so 
held,  because  it  was  evidently  the  intention  of  the  legislative  and  executive 
powers  should  be  divorced. 

Mr.  Thoynas :  Do  you  think  that  is  simply  an  administrative  power 
that  is  conferred  there? 

Mr.  Matthews:     I  think  it  would  be  so  held. 

Mr.  Denman:     Referring  to  section  65,  line  715,  in  a  talk  with  Mr. 

Ellis  I  know  the  gentleman  contemplated  that  we  could  raise  money  to 

cover  the  expense  of  taking  property  by  assessment  back ;   so  that  I  think 

it  here  simply  means  to  say  it  shall  not  be  raised  and  put  in  the  sinking 
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fund  for  that  purpose.     If  that  is  true,  how  would  you  suggest  that 
money  be  raised  ? 

Mr.  Matthews :     It  is  to  be  raised  by  general  taxation. 

Mr.  Denman:  Would  not  that  be  covered,  then,  by  section  37  on 
page  18? 

Mr.  Matthews :  And  I  might  suggest  sometimes  it  might  be  to  the 
interest  of  the  municipality  and  almost  necessary  where  they  open  a  street 
to  issue  bonds.  If  they  issue  bonds,  certainly  they  could  not  levy  a  tax 
to  redeem  those  bonds  under  this  section,  and  the  cities  are  going  to  find 
they  have  a  lot  of  bonds  now  outstanding  in  condemnation  cases  that  will 
be  contested  and  they  will  not  have  any  way  to  pay  them  if  a  clause  of 
that  kind  is  left  in. 

Mr.  Denman :  I  wanted  to  know  what  your  opinion  was  of  section 
2y,  whether  that  would  cover  it  and  be  sufficient? 

Mr.  Matthews :  I  don't  believe  it  would,  no,  sir.  I  think  that  power 
to  levy  taxes  to  pay  for  land  taken  in  condemnation  cases  ought  to  be 
specifically  given. 

Mr.  Denman :  What  is  your  idea  as  to  the  rotation  in  office  of  all 
the  officers  of  the  city,  and  especially  the  council? 

Mr.  Matthews :     I  think  council  ought  to  rotate  in  office. 

Mr.  Stage:  Supposing  it  is  necessary  that  under  the  provision  of 
the  Cr)nstitution,  the  legislature  shall  provide  for  the  organization  of 
cities,  and  the  legislature  having  delegated  to  municipalities  all  the  powers 
necessary  for  the  purpose  of  municipal  functions,  do  you  believe  that  there 
is  any  constitutional  ol)jection  to  the  council  then  by  ordinance  providing. 
for  tlic  a(hninistration  of  those  powers  in  any  way  that  they  may  deem 
wise  ? 

Mr.  Matthews:  My  notion  has  been  that  the  policy  of  the  constitu- 
tion of  this  state  was  there  should  be  some  kind  of  uniformity  in  the  dif- 
ferent city  governments.  If  the  councils  of  each  city  could  outline  their 
own  government,  you  would  probably  have  as  many  different  kinds  as 
there  are  cities  and  villages  in  the  state. 

Mr.  Stage:     Administering  the  same  powers,  but  in  a  different  way? 

Mr.  Matthews:  If  they  administered  them  in  a  different  way  it 
would  make  them  substantially  a  different  way  of  doing  it. 

Mr.  Hypes :  Under  the  provisions  of  your  form  of  government  has 
the  mayor  the  power  of  removing  any  officer? 

Mr.  Matthews:  He  has  not  of  the  board  of  city  affairs.  He  has 
only  such  powers  of  removal  as  are  given  him  under  the  general  powers 
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♦of  the  state.     The  council  has  the  power  to  remove  officers  who  are  found 
unfaithful  and  inefficient.     It  requires  a  two-thirds  vote. 

Mr.  Price :  Suppose  the  legislature  would  give  council  the  power  to 
establish  a  board  of  public  service  by  ordinance,  saying  the  number 
should  not  be  fewer  than  three  nor  more  than  five.  What  do  you  think 
of  that? 

Mr.  Matthews:  I  am  not  altogether  clear  about  that.  The  water- 
works boards  are  provided  in  that  way ;  the  infirmary  boards  have  been. 
Mr.  Price:  Do  you  know  of  any  case  in  your  experience  in  look- 
ing through  the  statutes  where  the  powt^r  was  clearly  conferred  on  council 
to  create  a  board  by  ordinance,  or  to  create  an  office,  where  it  has  been 
declared  unconstitutional  under  our  present  constitution? 

Mr.  Matthews:  No,  sir.  I  know  our  board  of  waterworks  has 
never  been  questioned.     It  has  been  in  existence  since  1870,  about. 

Mr.  Price :  Have  you  seen  the  recent  decisions  of  the  Supreme  Court 
affecting  these  municipalities  ? 

Mr.  Matthews :     I  have  read  all  that  have  been  published  so  far. 
Mr.  Price:     Do* you  find  anything  in  them  of  that  sort? 
Mr.  Matthews :     I  don't  recall  that  I  do. 

Mr.  Price :     What  constitutes  the  organization  of  a  corporation  ? 
Mr.  Matthews:     I  suppose  the  principal  officers  necessary,  at  least, 
to    run  the  corporation  ought  to  be  provided  for  by  statute,  but  just  how 
f  ^  r  they  go  or  where  they  may  be  stopped  I  have  not  considered  the  mat- 
tex-  at  all. 

Mr.  Price :  Suppose  there  was  a  council  and  mayor  provided,  as  has 
t>^^n  done  in  another  section  of  the  constitution,  and  then  power  given 
ii^     clear  and  express  terms  to  do  a  thing,  can  the  corporation  do  it? 

Mr.  Matthews:  I  am  not  prepared  to  say  that  that  would  not  be 
^^^=^^»istitutional.  It  comes  very  close  to  the  way  in  which  the  waterworks 
"^^^srds  have  been  provided  for. 

Mr.  Price:     Would  you  consider  a  corporation  organized — ^not  say- 
^^^^  organized  to  the  fullest  extent  that  might  be — ^but  would  you  consider 
^    ^Corporation  organized  if  the  legislature  provided  a  mayor  and  a  council, 
^^-vmg  the  police  judge  out? 

Mr.  Matthews:  I  can  not  help  feeling  it  would  be  better  for  the 
^^slature  to  outline  what  should  be  done  in  each  one  of  those  munici- 
palities than  leaving  it  all  to  the  council. 

Mr.  E.  S.  Willis,  City  Solicitor  of  Wellston:  Mr.  Chairman  and 
^*^tlemen  of  the  Committee :    As  has  been  suggested  here  by  the  gexvlXftr 
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man  from  St.  Marys,  I  think  the  proposed  code  is  too  expensive  for  the 
small  cities.  Wc  have  a  population  of  8,000  probably  10,000  now.  It 
was  8,000  in  1900,  and  it  has  grown  since  that  time.  The  city  owns 
its  electric  light  plant,  also  the  waterworks.  We  think  that  this  code 
might  dispense  with  the  president  of  council.  I  am  in  favor  of  the  council 
selecting  its  own  president.  If  he  is  an  officer  he  has  to  be  paid  and  since 
he  takes  upon  himself  the  duties  of  mayor,  or  the  law  thrusts  those  duties 
upon  him  in  the  absence  of  the  mayor,  he  ought  to  receive  a  salary.  It 
would  suit  the  people  of  Wellston  better  to  have  a  person  selected  by  the 
council.  It  has  been  suggested  to  me  that  as  he  takes  the  place  of  the 
mayor  in  case  of  his  death  or  resignation  that  therefore  he  should  be 
elected  by  all  the  people.  The  code  provides  that  three  mernbers  shall 
be  elected  at  large  and  it  might  also  provide  that  one  of  those  members 
should  be  selected  as  president  of  the  council.  That  is  our  position  on 
that  question.  There  wc  might  cut  down  the  expense  three  or  four  hun- 
dred dollars. 

We  arc  also  opposed  to  a  change  of  the  entire  administration  at  the 
same  time.  So  far  as  Wellston  is  concerned  we  don't  need  any  board 
of  public  safety.  We  do  need  a  police  court.  The  members  of  the  board 
of  public  service  would  have  to  be  paid  a  good  salary.  If  you  g^ve  them 
the  care  and  control  of  all  the  public  improvements  and  the  work  of  the 
board  of  health,  and  if  they  are  also  to  take  the  place  of  the  cemetery 
trustees,  we  would  have  to  pay  salaries  to  three  men  sufficient  to  justify 
them  giving  at  least  two-thirds  of  their  time  to  that  business. 

I  am  in  favor  of  the  election  of  the  solicitor  by  the  people.  I  would 
rather  be  responsible  to  the  people  for  what  I  do  as  solicitor  than  to  any 
one  man,  and  our  people  favor  the  election  of  the  solicitor. 

I  don't  quite  understand  sections  28  and  93  of  the  proposed  code. 
One  provides  the  council  shall  have  supervision  of  the  streets  and  the 
other  that  the  board  of  public  service  shall  have  supervision  of  the  streets. 
If  that  section  93  is  administrative,  there  is  probably  no  danger  of  any 
serious  conflict,  but  so  far  as  Wellston  is  concerned  we  believe  that  it 
would  be  better  for  the  council  to  have  control  of  the  streets  and  that  that 
provision  giving  authority  to  the  board  of  public  service  should  be  elim- 
inated from  the  code.  I  can  not  sec  any  necessity  for  a  board  of  public 
safety,  though  there  might  be  in  large  cities. 

Section  78,  line  842,  provides  that  "No  ordinance  or  resolution  grant- 
ing a  franchise  or  creating  a  right,  or  involving  the  expenditure  of  money, 
or  the  levying  of  any  tax,  or  for  the  purchase,  lease,  sale  or  transfer 
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of  property,  shall  be  passed,  unless  the  same  shall  have  been  read  on  three 
different  days,  and  with  respect  to  any  such  ordinance  or  resolution  there 
shall  be  no  authority  to  dispense  with  this  rule."  In  connection  with  that 
sections  is  another  section  that  provides  that  in  the  case  of  an  expenditure 
of  more  than  $500  it  must  be  let  by  contract  and  advertised  for  a  cer- 
tain length  of  time.  That  is  objectionable  unless  there  is  a  clause  pro- 
vided giving  the  council  the  right  to  act  in  case  of  an  emergency. 

I  think  in  Wellston  the  mayor  could  do  the  work  of  police  judge, 
though  I  don't  believe  under  the  code  it  would  be  constitutional  for  the 
mayor  to  be  the  police  judge.  If  the  cities  are  grouped  into  a  judicial 
district  I  don't  believe  the  legislature  has  power  to  make  the  mayor  a 
judicial  officer.  The  mayor  would  be  succeeded  in  case  of  death  by  the 
president  of  the  council.  I  don't  believe  that  would  be  constitutional, 
and  we  would  have  to  have  a  police  judge. 

Mr.  Willis :  Where  do  you  think  the  dividing  line  ought  to  be  be- 
tween cities  and  villages? 

Mr.  Willis:  Five  thousand.  We  want  to  be  a  city.  We  have  just 
so  much  work  to  do  in  Wellston  and  I  don't  care  whether  we  are  called 
a  city  or  village,  that  work  has  to  be  done. 

On  motion  the  committee  then  took  a  recess  until  7 :30  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


75TH  General  Assembly^  Extraordinary  Session. 

September  5th,  1902,  7:30  P.  M. 

Pursuant  to  recess,  the  Special  Committee  on  Municipal  Codes,  of 
the  House  of  Representatives  met  in  legislative  hall,  Mr.  Willis  presiu- 
ing.  The  discussion  of  the  code  by  village  and  city  solicitors  and  il.e 
representatives  of  the  legal  departments  of  municipalities,  was  continued. 

On  roll  call  the  following  members  responded: 

Comings,  Denman, 

Painter,  Willis  (oi  Hardin), 

Guerin,  Gear, 

Price,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Huffman, 

Silberberg,  Sharp, 
Worthington, 

Professor  Fairlie,  of  Michigan,  was  introduced  by  the  chairman  and 
addressed  the  committee  as  follows: 

Mr.  Chairman  and  Gentlemen  of  the  Committee — I  have  been  an- 
nounced as  having  an  address  to  deliver;  that  presupposes  something 
a  good  deal  more  formal  than  anything  I  have  to  say. 

I  have  been  studying  this  question  of  municipal  government  now 
for  a  number  of  years,  and  am  still  in  a  position  of  needing  more  in- 
formation, and  it  was  on  that  ground  that  I  came  to  Columbus,  to  hear 
what  was  being  said  before  this  committee,  and  particularly  I  wanted 
to  hear  what  was  being  said  by  the  officers  of  the  city  governments,  and 
I  wanted  to  get  their  opinions.  I  appreciate,  therefore,  the  opportunity 
that  you  have  given  me  to  state  which  views  and  criticisms  and  sug- 
gestions I  have  to  make  in  reference  to  the  subject  now  before  you. 

(246) 
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I  think  I  realize,  if  not  fully,  at  least  partly,  the  grave  difficulty  of 
the  question,  and  perhaps  the  impossibility  of  formulating  a  code  that 
will  be  satisfactory  to  all  of  the  different  cities.  In  discussing  the 
various  questions,  I  shall  follow  the  order  in  the  bill  that  has  been  in- 
troduced, and  which  has  been  the  basis  for  most  of  your  discussion 
here,  commonly  called  the  "Governor's  code,"  and  as  the  most  of  the 
things  I  shall  say  will  probably  be  objections  or  criticisms  of  what  is 
in  the  present  bill.  I  want  at  this  point,  at  least  to  state  my  opinion  of 
the  good  points  of  the  code.  It  seems  to  me  that  the  formulating  of 
such  a  bill,  the  having  of  such  a  bill  already  formulated  before  the  legis- 
lature came  together,  in  view  of  the  extraordinary  situation,  was  a  dis- 
tinctly notable  piece  of  work.  It  presents  in  tangible  form  a  scheme, 
a  definite  scheme  of  government,  which  I  think,  undoubtedly  gives  the 
committee  a  better  foundation  to  work  upon  than  it  otherwise  v/ould 
have,  and  I  think  that,  in  many  respects,  the  scheme  presented  and  the 
measures  proposed  would  be  distinct  improvements.  But,  as  I  say,  wdiat 
1  have  to  say  here  will  be  more  in  the  w^y  of  pointing  out  some  features, 
in  which  it  seems  to  me  the  bill  is  defective. 

Now,  the  first  heading  in  the  bill,  the  classification  of  municipal- 
ities, it  is  hardly  necessary  to  say  much  about.  I  think  I  feel  with 
the  most  of  the  people  who  have  said  anything  about  this,  that  the 
limit  of  5,000  is  in  fact,  too  small ;  but  I  realize,  also,  the  practical  con- 
siderations which  make  it  necessary  to  leave  it  at  that  figure.  I  feel  that 
what  has  been  said  to-day  and  yesterday  confirm  that  opinion,  that 
communities  of  five  and  ten  thousand  want  a  different  scheme  of  or- 
ganization in  regard  to  certain  officials,  than  w^hat  the  cities  over  that 
limit  will  have;  but  I  would  simply  pass  my  opinion  that  the  limit  of 
ten  thousand  would  be  much  more  satisfactory,  unless  the  villages  in- 
sist upon  having  the  title  of  *'city"  attached  to  them. 

In  reference  to  the  powers  of  numicipalities,  I  have,  in  my  own 
copy  of  the  bill  here,  made  a  number  of  notations  and  corrections,  all 
of  which  I  do  not  think  it  worth  while  to  mention  in  detail,  but  one 
general  point  which  I  wish  to  make,  is,  that  it  seems  to  me  this  first 
part,  the  general  part,  of  municipalities,  might  be  improved,  by  rearrang- 
ing the  powers  so  that  they  will  be  presented  in  the  most  logical  man- 
ner. I  find,  for  example,  on  page  7,  the  power  to  open,  construct  ancl 
keep  in  repair  sewers,  come  in  practically  with  the  power  to  construct 
canals  and  license  ferries,  while  the  question  of  disposing  of  garbage, 
which  one  would  think  would  be  somewhat  related  to  sewers,  is  put  under 
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a  paragraph  to  itself.  The  power  to  estabHsh  public  schools,  or  buildings 
for  public  schools,  is  in  the  paragraph  dealing  with  markets  and  market 
houses;  the  power  to  establish  public  baths  comes  at  the  beginning  of 
a  long  paragraph,  the  rest  of  which  deals  entirely  with  the  question  of 
public  libraries.  Schools  and  libraries  might  go  together,  and  I  think 
baths  and  markets  might  go  better  together  than  schools  and  markets. 

I  notice  some  cases  of  duplication;  the  power  to  regulate  the  docks 
and  wharves  come  in  in  two  places,  in  paragraph  15,  and  again  in  19.   In 
connection  with  the  power  to  remove  garbage,  I  notice  the  provision  i^ 
made  authorizing  the  city  to  provide  for  the  disposal  of  vegetable  gar  — 
bage,  dead  animals  and  other  animal  offal,  etc.     Now,  the  question  t«i=3 
me,  is,  whether  that  would  authorize  them,  to  remove  ashes,  which  i       s 

neither  animal  or  vegetable  garbage,  that  is,  it  is  neither  vegetable  gai 

bage,  or  dead  animals.     These  may  seem  small  points,  but  it  does  seei         n 
to  me  that  a  careful  classification  of  the  powers  of  the  municipalitii        :s 
would  result  in  giving  it  to  us  in  a  more  intelligible  manner.     Perhapr    ps 
of  more  importance,  however,  ii^  this  field  of  the  powers  of  the  munic     :=i- 
palities,  is  the  power  given  in  reference  to  the  so-called  municipal  monopc=a^- 
lies.     The  only  provision  1  find  on  that  point  is  in  paragraph   15,  o^c=Dn 
page  6,  which  deals  almost  entirely  with  the  power  to  provide  wate"   •=^r- 
works,  and  after  some  six  or  seven  lines  on  that  subject,  adds,  "and  f^       to 
establish  and  maintain  municipal  lighting  and  heating  plants.''     Anoth»  .^^ler 
question  in  my  mind,  in  view  of  the  power  which  seems  to  be  nece-^=aes- 
sary  to  authorize  waterworks,  is  whether  that  brief  sentence  is  adequa-^^^te 
to  convey  the  necessary  power  to  construct  nnmicipal  lighting  and  he^^  "gat- 
ing i)Iants,  and   in  particular,   whether  the  phrase  "municipal   lightiK"  -^^^^S 
and  heating  plants"  means  to  convey  the  power  to  apply  and  supp]^  *pb' 
light  and  heat  to  private  consumers,  or  only  the  right  to  supply  ligr^g  ?^^^ 
and  heat  for  i)ublic  purposes,  and  further,  whether  those  words,  "ligl^'^5??^^' 
ing  and  lieathig  plants,"  might  not  ])revent  the  city  or  village,  whr  .^^licli 
had  electric,  or  gas  works,  from  establishing  or  disposing  of  their  el»  M^  "^^^^' 
tricity  or  gas  for  the  use  of  power  stations,  or  for  the  use  of  powr.^^-^^'^^" 
generally. 

]\lr.    Price:     We  have  one  city  in  the  state  that  has  natural  s       ^^ 
for  heat  and  light. 

Prof.   Fairlie:     That  would  be  included  in  that;  but  could  a  i— ^  ^^^X 
sell  gas  to  a  ])rinting  office,  for  instance,  which  wanted  to  use  gas  ^n 

the  oj)eration  of  its  plant? 


Evening  Sessiony  September  5,  ip02,  249 

Mr.  Guerin:     I  would  like  to  ask  a  question  here,  a  little  out  of 

'Order — but  do  you  think  it  would  be  proper  for  a  municipality  to  have 

power  to  engage  in  something  that  was  not  of  the  nature  of  a  public 

enterprise,  for  instance,  furnishing  power  to  private  enterprises?     It  is 

different  from  lighting,  or  heating,  or  furnishing  gas  or  water? 

Prof.  Fairlie:  If  that  were  the  paiamount  purpose  for  which  the 
works  w^ere  established,  it  would  be  very  doubtful  whether  the  city 
should  be  given  the  right;  but  if  the  cities  are  to  have  the  right,  pri- 
marily for  lighting  purposes,  it  seems  to  me,  if  those  works  are  to  be 
carried  on  in  the  most  economical  manner,  and  to  the  best  advantage, 
the  city  should  have  the  right  to  use  those  works  for  all  the  purposes 
for  which  they  could  be  used.  And  even  in  connection  with  the  authority 
to  supply  water,  I  think  the  question  has  already  been  raised  in  some 
discussions  here,  as  to  whether  the  power  would  authorize  the  city  to 
construct  water  purification  works,  such  as  now  are  being  undertaken  in 
certain  cities,  and  will  probably  be  found  more  necessary  as  oUr  cities 
grow,  and  they  have  to  use  water  which  is  more  and  more  polluted; 
and  in  the  same  connection  I  think  there  is  some  dispute  as  to  whether 
the  power  to  open,  construct  and  keep  in  repair,  sewers,  is  sufficient. 

One  further  detail  in  this  connection:  Section  17  authorizes  the  cities 
to  provide  public  cemeteries  and  crematories  for  the  burial  or  incinera- 
tion of  the  dead,  and  to  regulate  the  same.  That  apparently  leaves  no 
authority  to  regulate  the  use  of  private  cemeteries,  which,  it  seems  to 
me,  the  city  ought  to  have,  in  the  interest  of  public  health. 

I  presume  the  power,  or  the  matter  of  the  state  having  power  to  own 
^nd  operate,  or  even  to  own  without  operating,  street  railways,  has  been 
deliberately  omitted;  these  other  points,  it  seems  to  me,  have  been  acci- 
dentally overlooked. 

Mr.  Price:     How  is  that? 

Prof.  Fairlie:  I  say,  I  presume  that  the  matter  of  the  city  own- 
ing or  operating  street  railways,  has  been  deliberately  and  consciously 
omitted.  I  am  referring  to  what  seems  to  me  to  be  an  omission  in  the 
general  subject  of  powers  of  the  municipality.  I  do  not  propose,  at 
this  time,  to  enter  into  any  discussion  in  favor  of  municipal  ownership, 
or  even  to  present  an  argument  in  favor  of  cities  having  the  power  to 
own  street  railways;  there  is  a  large  difference  between  the  two.  The 
legislature  giving  the  cities  the  power  would  not  necessarily  mean  that 
the  cities  would  thereupon  begin  to  exercise  that  power;  that  would  be 
a  question  for  the  city  authorities  to  decide. 
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Mr.  Willis:  In  view  of  your  statement  that  probably  the  omission 
of  the  provision  of  municipal  ownership  is  intentional,  I  wnll  ask  you 
your  opinion  of  line  214, —  what  is  the  animus  of  that? 

Prof.  Fairlie:  I  said  municipal  ownership  of  street  railways, —  at 
least  I  intended  so  to  say.  I  have  recognized,  not  only  in  line  214,  but 
in  134  and  135,  that  the  power  was  given  to  authorize  the  municipal 
ownership  of  lighting  and  heating  plants;  having  some  connection  with 
the  question  of  municipal  ownership  of  railways,  if  not  street  railways, 
the  ([uestion  has  arisen  in  my  mind  as  to  whether  there  is  anything  here 
that  would  authorize  the  city  of  Cincinnati  to  maintain  its  ownership  of 
the  Cincinnati  Southern  railways,  and  if  that  authority  is  conferred  in 
sufficiently  general  terms,  may  it  not  seem  strange  that  cities  are  given 
authority  to  own  steam  railways,  outside  the  boundaries,  and  running 
through  different  states,  when  they  do  not  have  authority  to  own  railways 
running  through  their  own  streets? 

Tn. reference  to  the  special  powers,  I  shall  only  take  up  one  or  two 
points  ;  first,  in  reference  to  the  making  of  the  budget.  I  have  been  unable 
to  decide  for  what  year  the  budget 'which  is  being  made  up  in  May  of 
each  year,  is  to  be;  whether  it  is  to  be  for  the  fiscal  year  past.  The 
fiscal  year  is  to  end  on  the  31st  day  of  December  (Page  21,  line  518); 
the  particular  statement  which  seems,  at  first  sight,  to  define  the  definite 
year  for  which  the  budget  is  being  prepared,  is  line  489,  that  the  auditor 
shall  make  an  estimate,  estimating  the  total  percentage  he  deems  necessary 
to  be  levied  in  that  year  so  as  to  provide  sufficient  means  for  all  the 
lawful  needs  of  the  corporation  for  the  period  named  for  statement  No. 
5."  I  do  not  precisely  know  what  statement;  No.  5  is  a  statement  con- 
taining an  estimate  of  the  moneys  needed  to  pay  for  each  of  the  twelve 
months  following,  of  the  current  and  the  succeeding  fiscal  year.  The 
statements  includes  a  statement  for  two  years ;  these  statements  are  made 
in  May,  but  it  does  not  say  whether  the  budget  that  is  being  made  up  is. 
the  budget  for  that  four  months,  which  have  already  elapsed,  or  whether 
it  is  the  budget  for  the  year  that  does  not  begin  for  about  eight  months 
after  that  time;  and  in  either  case,  it  seems  to  me  that  it  ought  to  refer 
somewhat  nearer  to  the  fiscal  year  than  it  does. 

Mr.  Price:  Our  tax  levy,  among  other  matters,  is  made  up  in  the 
spring. 

Prof.  Fairlie:  It  is  obvious,  I  think,  that  the  wording  does  not 
make  clear  what  year  the  budget  is  for. 
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Mr.  Price:  Our  municipal  year  ends  in  the  state,  I  believe,  at  the 
time  specified  here„  and  our  budget  each  year  is  made  up  in  the  spring 
time. 

Frof .  Fairlie :  You  make  up  the  budget  after  you  have  begun  your 
expenditures,  or  for  the  eight  months  before  you  begin  to  do  that? 

Mr.  Price:     Probably  eight  months  before  they  begin  to  use  them. 

Prof.  Fairlie:     It  seems  to  me  that  is  rather  a  long  time. 

Mr.  Comings:  I  believe  the  council  takes  its  seat  in  April,  and  the 
assessments  are  made  and  the  taxes  levied  the  last  meeting  in  May  prob- 
ably. 

Prof.  Fairlie:  It  is  in  May,  probably.  What  I  wanted  to  know,  is 
that  the  tax  for  the  expense  of  that  year,  that  current  year? 

Mr.  Comings :  For  the  year  to  come,  from  that  time  until  the  next 
May. 

Prof.  Fairlie:  But  this  provides  that  the  fiscal  year  is  to  end  on 
the  31st  day  of  December. 

Mr.  Price :  The  budget  now  is  made  up  in  May,  and  the  first  taxes 
that  come  in  under  that  budget,  is  the  20th  of  December,  that  is,  between 
November,  and  the  time  for  paying  is  the  20th  of  December,  and  after  the 
20th  of  December  the  county  treasurer  settles  for  the  municipal  and 
township  taxes. 

Prof.  Fairlie:  It  may  be  that  the  budget  year  would  be  identical 
with'  the  fiscal  year ;  it  may  be  that  at  the  present  time  your  budgets  are 
made  up  in  the  spring;  they  are  made  for  expenditures  beginning  about 
the  time  the  budget  is  made  up. 

Mr.  Price:  For  the  expenditures  beginning  for  the  holidays  fol- 
lowing. 

Prof.  Fairlie:     You  make  your  estimate  then  eight  months  before. 

Mr.  Price:  It  goes  a  little  further  than  that.  Taxes  are  collected 
during  November  and  December;  they  are  levied  in  the  spring,  the  first 
half,  then  the  treasurer  has  a  certain  time  to  advertise,  and  he  makes  his 
annual  settlement  in  November,  or  semi-annual  settlement,  it  is  called, 
with  the  auditor.  Now,  that  is  the  first  half  of  the  tax.  The  next  half 
is  to  be  paid  entirely  by  the  20th  of  June,  and  somewhere  the  latter  part 
of  August,  the  annual  settlement  of  the  treasurer  with  the  auditor  of  the 
county  is  made;  and  after  the  treasurer  has  settled  with  the  auditor  of 
the  county,  he  makes  disbursement,  the  auditor  making  it  for  him,  he 
turning  the  money  over  to  the  corporation  and  the  auditor  making  the ' 
disbursements. 
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Prof.  Fairlic:     There  still  remain,  as  I  see  it,  two  difficulties;  the 
first  is,  that  in  section  6  you  do  not  make  clear  that  statement  No.  5. 

Mr.  Price :     I  will  admit  thatl^twelve  months  following''  is  not  ven 
clear.     I  was  trying  to  give  you  the  facts. 

Frof.  Fairlie :     And  I  am  obliged.     It  seems  that  this  is  intended  to 
apply  to  the  fiscal  year  following,  whereas,  the  phrasing  here  makes  it 
uncertain.     The  other  question  is,  as  to  whether  that  system  of  making 
the  budget,  which  does  not  begin  until  the  succeeding  January,  in  Ma.'Jj 
is  altogether  the  best  system.     That  means  that  the  outgoing  cour^oft 
frames  the  budget  which  is  in  operation  for  twenty  months,  at  least  dcr^es 
not  run  out  for  twenty  months  after  it  is  framed,  eight  months  of  tr  "^^ 
expenditures  of  which  may  be  under  the  new  council  —  it  seems  that  t^  ^^ 
budget  ought  to  come  closer  to  the  fiscal  year. 

The  question  of  special  assessments  has  been  discussed  a  good  d^=^al, 
and  I  do  not  propose  to  take  that  up  at  all,  in  detail ;  I  would  simply  r^^=it- 
erate  one  point  that  has  already  been  made,  and  that  is,  that  the  requi  "re- 
ment  here  that  special  assessments  are  to  be  made  by  the  tax  value  of 
the  property,  works  an  injustice  to  the  owners  of  improved  property,  i«cn  a 
district  most  of  which  is  unimproved.  If  a  large  section  is  unimprov  -^d, 
and  a  few  peoj)le  have  built  houses,  the  tax  value  of  their  property,  -^he 
whole  of  their  property  including  the  house,  is  of  course,  very  much  I  -e^^s 
than  the  tax  value  of  property  which  is  unbuilt  on  and  unimproved  :Z  ^^ 
seems  to  me  that  requirement  is  bound  to  work  an  injustice,  in  spe^=^^* 
assessments. 

Mr.  Price:     What  is  your  theory  about  special  assessments? 

Prof.  Fairlie:  Well,  it  seems  to  me  that  in  special  assessments^^^ "^ 
being  usually  made  for  sidewalk  and  street  openings,  street  pavi  -^^S' 
usually  in  a  new  district  not  built  upon, —  that  to  assess  the  man  v^*^-»^'"^ 
has  built  his  house  before  the  improvement  came  through,  to  ass^^^^^^^ 
him  on  the  value  of  his  house,  where  the  other  people  have  only  to  ^  P^'' 
on  the  value  of  their  land,  is  distinctly  unjust. 

Mr.  Price:     What  remedy  do  you  propose? 

Prof.  Fairlic :     Either  for  the  assessment  to  be  made  on  the  b^^^^'^ 
of  the  frontage,  or  on  the  basis  of  the  tax  value  of  the  land,  exclud'       ^^5" 
the  value  of  the  buildings ;    then  that  would  work  some  justice  to        '^^ 
improved  property,  because  a  certain  amount  of  the  improvements  ncr^V 
not  be  in  the  buildings. 

Mr.  Price :     It  can  be  put  in  more  than  one  way. 
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Mr.  Silberberg:  Why  would  it  be  unjust?  Here  is  a  man  who  has 
erected  a  building,  and  he  derives  the  benefit  from  that  building,  either 
in  living  in  it  himself,  or  else  in  renting  it. 

Prof.  Fairlie:  It  seems  to  me  he  is  getting  no  more  benefit  from 
the  street  improvements  than  the  other  man.  If  you  take  the  owners  of 
two  adjacent  lots,  both  of  which  are  worth  $400,  one  man  having  put  up 
a  $2,000  house  on  his  lot.  The  street  improvement  benefits  the  property 
of  those  two  men,  it  seems  to  me.  to  the  same  extent;  the  one  man  has 
not  built  his  house  yet,  but  probably  will  next  year,  since  the  street  im- 
provements are  put  there ;  then  after  the  second  man  has  built  his  house, 
he  has  secured  all  the  benefit  from  the  street  improvement,  the  paving, 
sewers,  etc.,  and  yet,  is  paying  at  the  rate  of  only  one-sixth  as  much 
as  the  man  who  built  his  house  before  the  improvements  were  put 
through. 

Mr.  Silberberg:  When  the  improvements  are  made,  that  increases 
the  value  of  the  vacant  lot,  doesn't  it? 

Prof.  Fairlie:     I  would  say  yes. 

Mr.  Silberberg:  Now  then,  the  land  should  be  alike  in  value,  but 
the  diflference  should  only  come  in  in  the  way  of  assessment;  what  are 
the  improvements  worth?  What  benefit  docs  that  man  derive  from  the 
improvement  placed  upon  that  vacant  lot?  That  is  all  the  diflference, 
and  that  is  the  only  additional  tax  that  the  man  that  has  his  property 
improved  pays  over  the  one  that  has  it  unimproved. 

Mr.  Gear:  I  would  ask  if  street  improvements  and  pavements  are 
not  always  an  advantage?  Now,  should  there  be  any  diflference  in  the 
building  of  a  pavement,  in  case  it  is  compelled  by  the  order  of  council, — 
should  there  be  any  diflference  between  the  man  who  has  improved  prop- 
erty, and  the  man  who  has  not  ? 

Prof.  Fairlie :     I  think  not. 

Mr.  Gear:     In  sewers,  it  would  be  diflferent,  would  it  not? 

Mr.  Painter:  I  want  to  ask  the  Professor,  if  he  excepts  sanitary 
sewers:     He  didn't  refer  to  those  at  all — those  are  drainage  sewers. 

Prof.  Fairlie :  Just  what  would  be  the  diflference  in  regard  to  them, 
do  you  think? 

Mr.  Allen :  Well,  it  seems  to  me,  if  assessments  are  to  be  made  in 
that  way,  the  vacant  lots  excused  from  paying,  it  would  be  an  inducement 
for  people  to  hold  vacant  lots,  and  allow  the  assessments  to  be  made  on 
the  other  property,  while  all  the  time  the  value  of  the  vacant  lot  is  increas- 
ing, is  enhanced. 
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Mr.  Fairlie:  That  is  the  thing  I  am  speaking  of,  that  the  vacant 
lots  should  be  made  to  pay  their  full  share.  These  are  somewhat  discon- 
nected remarks,  on  points  that  occur  to  me  as  I  read  through  the  sec- 
tions of  the  bill  on  the  powers  of  municipalities. 

I  shall  say  something  now  in  regard  to  the  organization  of  the 
council,  a  matter,  which  it  seems  to  me,  deserves  more  attention  than 
seems  to  have  been  paid  to  it  hertofore.  It  certainly  will  follow  under 
any  code  that  may  be  enacted  here,  that  your  municipal  councils  are 
going  to  be  much  more  important  factors  in  the  future  than  in  the  past, 
and  it  is  an  important  matter  to  consider  the  question  as  to  whether  the 
means  and  method  of  organization  provided,  is  the  best  one  to  make  the 
council  thoroughly  representative  of  the  citizens.  Now,  it  seems  to  me, 
there  is  one  distinct  advance  made  from  what  has  generally  been  the 
custom,  in  the  provision  that  a  certain  number  of  the  members  shall  be 
elected  by  general  ticket ;  I  think  that  should  result  in  a  distinct  improve- 
ment in  .he  city  council;  but  in  the  other  provisions,  there  seems  to  me 
to  be  something  to  object  to.  I  feel  that  in  the  city  council,  the  system  of 
partial  election  and  partial  renewal  of  the  council  should  be  introduced, 
or  should  be  continued,  if  it  does  exist,  as  it  does  in  most  of  our  cities  at 
the  present  time.  The  council  is  composed  necessarily  of  men  who  are 
not  actively  engaged  in  the  work  of  the  municipality,  men  engaged  in 
other  business,  who  are  giving  only  a  part  of  their  time  to  the  city, 
and  it  must  necessarily  result  that  they  are  not  men,  when  first  chosen, 
who  are  acquainted,  to  any  large  extent,  with  their  duties  as  members 
of  the  city  council,  and  it  seems  to  me,  for  that  reason,  important,  that 
there  should  be  in  the  council  a  body  of  men  whohave  had  some  experience, 
and  that  council  should  not  all  be  elected  at  one  time.  The  second  point 
that  I  have  reference  to,  is  the  provision  for  re-districting  the  city  into 
wards  every  ten  years.  Under  a  system  of  that  kind — and  indeed,  it  is 
probably  true  of  most  of  the  cities  and  wards  we  have  in  our  state  at  the 
]jrcsent  time — wards  arc  necessarily  entirely  arbitrary,  or  artificial  dis- 
tricts; they  will  not  represent  any  section  of  the  city,  with  any  distinct 
interests,  or  any  distinct  social  life,  or  any  distinct  local  opinion;  but 
arc  purely  artificial  areas  set  off  because  each  area  contains  a  certain 
number  of  people,  and  I  think  it  takes  very  little  observation  to  convince 
one  that  in  the  large  cities,  contiguity  of  residence  does  not  necessarily 
mean  that  the  people  are  people  of  common  interests,  particularly  when 
the  contiguous  area  is  the  small  area  of  a  city  block  marked  off  under  a 
rule  of  equal  population.     Moreover,  if  you  will  turn  to  a  census  bulletin 
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issued  about  six  months  ago,  showing  the  population  of  wards  in  our  cities 
in  this  country,  you  will  see  that  there,  in  spite  of  the  attempts  made  to 
have  city  wards  of  comparatively  equal  population,  that  result  is  nowhere 
attained  in  any  of  the  large  cities,  and  the  population  of  the  wards  within 
one  city  will  vary  in  th  proportion  of  from  one  to  four,  and  in  some  cities 
even  as  high  as  one  to  six ;  some  wards  have  six  times  the  population  of 
other  wards  in  the  same  city.  Now,  the  remedy  that  seems  to  suggest 
itself  for  that  situation,  is  not,  as  is  advised  by  some  people,  a  complete 
abolition  of  any  district  representation;  I  think  that  would  involve  other 
difficulties ;  it  seems  to  me  there  is  a  necessity  for  the  representation  of 
the  different  localities  that  exist  in  our  cities;  that  these, different  local 
sections,  should  be  permanent  areas,  or  at  least  should  be  re-districted 
only  at  comparatively  rare  intervals,  and  then  the  boundaries  should  be 
fixed,  not  by  any  hard  or  fast  rules  of  getting  a  district  with  a  certain 
number  of  people,  but  in  accordance  with  the  distribution  of  people  and 
the  class  of  people  who  are  brought  together,  and  we  have  distinctly 
common  interests  and  social  relations.  I  think  that  under  that  system, 
the  number  of  wards  in  our  large  cities  would  generally  be  distinctly 
fewer,  and  the  population  in  the  wards  would  then  entitle  most  wards 
to  have  a  number  of  representatives,  and  under  that  system,  it  would  be 
possible  to  apportion  representation  according  to  population  much  more 
easily  than  it  is  under  the  system  here  provided,  because  adjustments 
could  be  made  even  oftener  than  ten  years, — every  five  years — ^by  assign- 
ing a  different  number  of  members  to  these  wards,  in  proportion  to 
the  population  of  each. 

Coming  now  to  the  question  which  has  been  probably  more  dis- 
cussed than  any  other,  the  organization  of  the  executive  or  adminis- 
trative authorities;  I  want,  in  the  first  place,  to  add  something  which 
seems  to  me  at  least,  to  be  in  favor  of  those  who  would  leave  a  consid- 
erable discretion  to  the  city  council,  in  legard  to  the  creation  of  different 
offices.  I  confess  that  I  do  not  pretend  to  understand  fully  the  influence 
of  the  Ohio  constitution  and  its  interpretation,  but  it  seems  to  me  that 
the  analogy  in  this  case  I  shall  cite  is  very  distinctly  closer.  The  Illinois 
constitution  adopted  in  1871  contains  provisions  requiring  general  laws 
for  municipalities  or  for  corporations,  in  terms  almost  identical  with  those 
in  the  Ohio  constitution.  The  exact  paragraph  is  that  no  corporation 
shall  be  created  by  special  law,  nor  its  charter  extended  except  under  cer- 
tain provisions.  The  General  Assembly  shall  provide  by  general  laws 
for  the  organization  of  all  corporations  hereafter  to  be  created.    The 
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first  and  last  praagraph  I  think  are  almost  word  for  word  what  you  have 
in  the  Ohio  constitution.  Under  that  provision,  the  Illinois  legislature, 
in  1872,  passed  a  law,  a  general  law,  for  the  government  of  all  the  ciites  in 
that  state,  with  no  attempt  at  classification;  the  law  applied  to  every 
city  in  the  state.     They  have  a  separate  village  law. 

Mr.  Price :     Villages  not  mentioned  ? 

Prof.  Fairlie :  No ;  the  constitution  does  not  mention  those ;  it  simpl), 
says  municipal  corporations;  the  provisions  I  h^ive  referred  to  are  from 
the  laws  dealing  particularly  with  cities.  In  reference  to  executive  offi- 
cers, I  wish  to  say  a  word.  Article  6  of  the  law  dealing  with  cities 
deals  with  the  subject  of  officers,  and  the  first  section  provides  for  certain 
officers  to  be  elected  in  every  city.  There  shall  be  elected  in  every  city 
organization  under  this  act,  the  following  officers,  namely,  the  mayor 
city  council,  city  clerk,  city  attorney  and  the  city  treasurer.  The  next 
section,  however,  "The  city  council  may,  in  its  discretion,  from  time  to 
time,  by  ordinance  passed  by  the  vote  of  two-thirds  of  all  the  aldermen 
elected,  provide  for  the  election  by  the  legal  voters  of  the  city,  or  the 
appointment  by  the  mayor,  with  the  approval  of  the  city  council,  fo» 
a  city  collector  and  city  marshal  and  city  superintendent  of  streets,  i' 
corporation  counsel,  a  city  comptroller,  or  any  or  all  of  them,  and  such 
other  officers,  as  may,  by  said  council,  be  deemed  necessary  or  expedient." 
That  is  on  the  statute  book  to-day  and  has  been  for  thirty  years,  and 
has  never  been  disputed,  and  it  is  under  that  provision  that  the  citv 
council  of  the  city  of  Chicago  is  operated. 

Mr.  Painter :  I  would  like  to  ask  a  question.  It  take  it  from  your- 
statcmcnt  just  now,  professor,  that  you  believe  we  could  contitutionally 
draw  up  a  code  here  that  would  make  it  optional  with  some  of  the  mu- 
nicipalities of  Ohio  whether  or  not  they  use  it? 

Prof,  Fairlie :     Whether  or  not  they  create  certain  officers  ? 

Mr.  Painter  :     Yes,  that  is  what  I  mean  ? 
.    Prof.  Fairlie :     That  is  my  opinion. 

Mr.  Price :  Do  you  know  anything  about  the  constitution  of  Michi- 
gan ? 

Prof.  Fairlie :  Yes,  the  constitution  of  Michigan  has  no  such  re- 
striction at  all,  and  the  municipal  legislatures  of  Michigan  deal  openly 
and  frankly  with  particular  cities. 

Mr.  Silberberg:  You  say  that  was  the  code  of  Illinois^  you  just 
read  from? 

Prof.  Fairlie:     Yes. 
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Mr.  Silberberg:  Has  that  ev€r  been  decided  by  the  supreme  court 
of  the  state? 

Prof.  Fairlie:  It  has  not;  but  I  think  the  fact  that  it  has  stood  on 
the  statute  books  thirty  years  without  being  disputed,  is  a  good  point  in 
its  favor. 

Mr.  Silberberg:  We  have  had  laws  for  almost  thirty  years,  too, 
until  now,  when  they  have  been  declared  unconstitutional.  We  are  here 
now  to  formulate  a  law,  or  a  bill  that  shall  stand  the  test.  Those  pro- 
visions you  read  there  are  very  good,  they  would  suit  us,  providing  they 
are  constitutional.  I  do  not  say  the  same  questions ;  but  I  say  we  have 
laws  that  have  been  in  existence  for  years,  and  have  never  been  ques- 
tioned until  lately,  and  the  supreme  court  has  declared  that  unconstitu- 
tional; you  say  those  you  have  just  read  have  been  on  the  statute  book 
of  Illinois  for  years,  but  have  never  been  tested;  therefore  you  don't 
know  whether  they  are  constitutional  or  not? 

Mr.  Painter:  I  desire  to  say  that  the  question  the  professor  has 
just  been  discussing,  and  the  point  of  law  he  seeks  to  make,  has  never 
been  decided  by  this  supreme  court,  and  we  have  plenty  of  cases  in  which 
they  decide  the  other  way. 

Mr.  Price:  In  justice  to  the  supreme  court,  I  want  to  answer  Mr. 
Silberberg,  or  make  it  a  little  more  definite,  so  that  the  gentleman  may 
understand,  if  he  does  not,  that  our  supreme  court  in  the  past,  as  you 
are  probably  aware,  had  all  gone  one  way;  but  that  they  have  turned 
themselves  topsy  turvy  and  gone  just  the  other  way.  On  the  question 
of  classification,  there  is  a  decision  in  the  Seventh  Ohio  State,  where  the 
question  of  a  waterworks  board,  created  by  council,  came  up,  and  our 
Court  held  that  the  council  could  legally  abolish  the  office.  Now,  if 
they  could  legally  abolish  a  thing  that  never  existed,  I  don't  know  how 
it  could  be  done. 

Prof.  Fairlie :     It  seems  to  me  that  this  question  is  a  distinctly — 
Mr.   Gear:     May  I  interrupt?     I  understood  you  to  say  that  the 
Constitution  of  Michigan  left  it  optional  so  that  a  village  or  a  number 
of  people  who  would  constitute  a  village,  could  form  themselves  into 
a  municipality? 

Prof.  Fairlie:  No;  the  point  I  was  discussing  was  the  question  of 
the  restriction  of  the  constitution  on  the  power  of  the  legislature.  The 
legislature  passes  special  laws  for  particular  cities  and  villages,  and  they 
are  perfectly  constitutional  in  Michigan,  because  there  is  nothing  in  the 
Constitution  requiring  general  laws. 
17 
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Mr.  Gear :  Do  I  understand  you  to  say  that  the  legislature  chooses 
the  mayor? 

Prof.  Fairlie:     Yes. 

Mr.  Gear:  Isn't  it  true  that  Kalamazoo  is  controlled  by  township 
trustees — a  city  of  15,000  or  20,000 — that  they  have  no  mayor  and  no 
council  ? 

Prof.  Fairlie:     That  may  possibly  be  true. 

Mr.  Gear :  It  is  true  that  they  have  no  council,  no  mayor — ^that  the 
board  of  trustees  and  the  town  clerk  are  the  only  officers? 

Prof.  Fairlie :     I  think  it  somewhat  strange  that  I  have  never  heard 
about  it.     I  have  been  trying  to  find  out  what  I  could  about  municipal 
government,  and  I  would  not  like  to  state  that  it  is  not  so,  because,  a: 
I  said,  the  cities  there  arc  governed  by  special  charters,  and  it  is  im- 
possible for  one  to  know  every  individual  charter. 

Mr.  Price:     Are  you  a  lawyer  by  profession,  professor? 

Prof.  Fairlie:     I  am  not;  but  I  have  made  a  special  study  of  tHi 
question  of  municipal  law,  though  I  am  not  a  practicing  lawyer. 

Mr.  Price:     Nor  admitted? 

Prof.  Fairlie:     No. 

Mr.  Price:     Have  you  examined  the  law  reports  of  Illinois  to    ^^^ 
whether  the  questions  have  ever  been  before  the  court? 

Prof.  Fairlie:     There  is  no  case  on  that  clause  in  the  city  charts ^^ 
in  the  constitution ;  I  have  looked  up  that  particular  point. 

Mr.  Price:     Did  you  look  at  Pennsylvania? 

Prof.  Fairlie:     No,  I  have  not. 

Mr.  Price:     There  arc  four  or  five  states  that  have  borrowed  if^^^ 
Ohio,  in  the  provisions  of  the  constitution,  more  or  less. 

Prof.  Fairlie :     Quite  a  number  of  them,  that  is,  quite  a  numbef    ^^ 
them  have  some  provisions  of  special  legislation.     I  will  go  back  to    **^^ 
point.     It  still  seems  to  me  that  the  fact  that  no  one  has  thought    ^^^ 
point  worth  bringing  to  the  supreme  court,  and   there  is  considerat>^^ 
evidence  in  favor  of  it.     It  has  been  evident  that  a  great  many  peop'^ 
were  not  satisfied  with  the  decision  of  the  supreme  court  here;  the  largf 
amount  of   litigation  on   the   question   of   classification    shows  that  the 
lawyers  of  the  state  are  dissatisfied. 

Mr.  Gear:  Professor,  do  you  understand,  or  have  you  read  the 
constitution  of  Kentuck>'  ? 

Prof.  Fairlie :     Not  completely. 
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Mr.  Gear:  Do  you  know  of  any  decision  ever  rendered  by  the 
Supreme  Court  against  classification?  Kentucky  has  the  same  consti- 
tution that  Ohio  has,  in  reference  to  the  formation  or  the  organization 
of  nnmicipahties.  Do  you  know  of  any  decisions  of  the  Supreme  Court 
where  they  have  decided  against  classification? 

Frof.  Fairlie:  No;  I  don't  know  of  any  decision.  Simply  from 
reading  the  decision  of  the  Supreme  Court  here  in  Ohio,  and  my  own 
opinion. —  although  I  confess  I  am  less  sure  of  this  —  my  own  opinion  is, 
that  the  court  has  not  pronounced  against  our  classification  in  Ohio, 
because  it  seems  to  me  it  distinctly  guarded  itself  on  that  point.  At  the 
same  time,  however,  it  is  quite  possible  that  that  may  be  their  intention ; 
but  this  Illinois  analogy — it  is  only  an  analogy  but  it  seems  to  me  to 
point  to  the  fact  that  organization  does  not  necessarily  mean  that  the 
legislature  must  create  every  officer  which  exists  in  the  state. 

Mr.  Price :  We  have  had  similar  statutes  to  that,  only  not  so  broad, 
since  1852  or  1853,  when  the  first  municipal  code  was  adopted,  but  our 
council  is  not  given  broad  powers  of  that  kind. 

F*rof .  Fairlie :  In  view  of  the  fact,  however,  that  there  is  a  question 
raised,  that  the  legislature  cannot  take  this  authority,  and  the  fact  that 
the  bill  presented  does  undertake  to  regulate  in  detail,  the  offices  of  tlie 
city,  it  will  perhaps  be  worth  while  for  me  to  at  least  state  somewhat  of 
my  own  opinion  on  the  question,  as  to  what  would  be  the  best  form.  Now, 
in  reference  to  the  plan  proposed  in  the  bill  before  us :  The  first  point  I 
would  make  is,  that  the  bill  is  not  consistent  with  itself;  it  provides  for 
three  boards,  a  Board  of  Public  Safety,  a  Board  of  Public  Service  and  a 
Board  of  Sinking  h^nid  Trustees:  but  each  of  these  three  boards  diflFer 
from  all  the  others  in  several  important  respects;  we  have  one  elective 
!  oard  and  the  other  two  a])pointive  boards,  two  bi-partisan  lx)ards.  Two 
of  the  boards,  at  least  by  implication,  arc  to  be  salaried  boards,  the  other 
is  distinctly  stated  to  be  an  unsalaried  board.  It  seems  to  me  that  this 
diflference  indicates  a  distinct  lack  of  any  guiding  principle  in  the  forma- 
tion of  the  executive  office.  There  is  at  least  something  to  argue  in 
favor  of  the  board  principles,  but  that  point  being  reached,  the  next  point, 
it  seems  to  me,  is.  what  kind  of  board  is  the  proper  kind  of  board  to 
have,  then  create  all  your  boards  on  that  one  model.  That  would  at  least 
be  a  consistent  system.  The  present  bill  is  open  to  that  objection  then, 
that  it  does  not  follow  any  distinct  principle  in  providing  for  the  various 
boards ;  it  presents  varying  methods,  for  which  there  seems  to  be  no  good 
justification.     The  board  question  which  comes  next,  is  as  to  whether  a 
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department  head,  or  the  head  of  the  great  spending  department  —  which 
is  really  the  question  at  issue  —  should  be  a  board  or  a  single  commis- 
sioner. My  own  opinion  is  distinctly  in  favor  of  the  single  head.  It 
seems  to  me  that  the  board  system  necessarily  divides  responsibility  in  the 
work  of  the  board,  that  it  is  most  likely  at  time  to  delay  action,  and  in 
reference  to  bi-partisan  boards,  I  cannot  speak  so  much  from  a  personal 
knowledge  of  the  situation  in  Ohio,  but  certainly  the  situation,  as  it  has 
been  and  as  I  have  watched  it  in  New  York  and  in  Detroit,  has  shown 
that  the  bi-partisan  boards  have  been,  not  less,  but  clearly  worse  than 
the  most  partisan,  or  single  commissioner.  It  was  a  bi-partisan  board 
of  police  that  appointed  the  notorious  Mr.  Devery  of  New  York  City. 
A  single  commissioner,  it  seems  to  me,  is  distinctly  more  responsible  and 
can  have  the  proper  work  done  more  quickly,  and  more  certainly,  than 
any  number  of  boards,  and  the  point  that  has  been  raised  that  a  board 
of  several  members  can  do  more  work  than  a  single  commissioner,  needs, 
it  seems  to  me,  but  little  information  to  see  its  weakness.  You  can  turn 
to  the  largest  business  enterprises  in  private  life  to. see  how  much  can 
be  done  under  the  control  of  one  man  with  proper  assistants,  or  you  can 
turn  to  the  national  administration  and  see  what  is  done  there  under  a 
system  of  single  heads.  I  do  not  think  any  one  could  pretend  that  the 
public  works  of  the  largest  cities  in  the  country  are  any  more  serious  or 
involve  any  larger  amount  of  skill  in  their  control  than  the  public  works 
carried  on  under  and  by  the  national  government,  in  the  improvement  of 
rivers  and  harbors,  which  is  done  entirely  under  the  direction  of  the  chief 
engineer  of  the  United  States  Army ;  or  that  the  work  of  controlling  the 
police  force  of  the  largest  city  in  tlie  country  is  any  more  difficult  than 
the  work  attached  to  the  direction  of  the  post  office  department  of  the 
national  government,  which  again  comes  under  the  general  direction  of 
the  postmaster  general. 

Two  other  criticisms  made  against  the  single  commissioner  system 
and  in  favor  of  the  board  system,  should  perhaps  require  some  notice. 
The  one  is  perhaps  not  so  much  a  criticism  of  a  single  commissioner,  as 
a  point  that  is  raised  in  connection  with  the  board  system,  that  is,  the 
question  as  to  boards  which  go  out  all  at  once,  or  boards  which  are 
renewed  one  member  at  a  time.  Under  the  board  system,  where  the  board 
is  composed  of  men  who  give  only  a  part  of  their  time  to  the  work  of 
the  city,  the  same  argument  for  partial  renewal  would  apply.  It  seems 
to  me,  as  I  have  mentioned,  in  connection  with  the  partial  renewal  of 
council;  and  if  that  is  the  kind  of  officers  you  expect  to  have  in  your 
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cities,  then  there  is  the  same  argument  in  favor  of  the  board  which 
renews  itself  by  parts,  so  that  you  can  have  men  of  experience ;  but  when 
you  demand  the  whole  time  of  an  official  for  the  work  of  the  city  govern- 
ment, and  pay  him  a  salary  commensurate  with  those  duties,  you  then 
place  yourselves  in  a  position  where  you  have  a  right  to  expect  that  the 
man  shall  be  one  who  understands  the  duties  of  his  office ;  for  you  are 
not  then  going  to  take  men  and  choose  them  for  office  as  you  do  the 
members  of  the  city  council,  who  are  taken  from  their  private  business 
and  expected  only  to  give  a  small  portion  of  their  time  to  the  city; 
but  if  you  are  going  to  pay  the  man  $4,000  or  $5,000  salary  per  year  as 
director  of  public  works,  you  have  a  right  to  expect  that  that  man  will 
be  a  man  who  understands  considerable  about  the  duties  of  the  office. 

The  other  point  is  the  question,  which,  if  I  remember  rightly,  the 
mayor  of  Cincinnati  said  was,  after  all,  the  only  point  on  which  objection 
could  clearly  be  made  to  the  single  commissioner  system,  —  the  danger 
of  the  man  building  up  a  machine.  My  reply  to  this  is  that  that  danger 
exists  also,  to  some  extent,  even  under  the  board ;  that  neither  under  the 
board,  nor  the  single  commissioner  system,  are  you  free  from  that  danger, 
unless  the  control  of  all  appointments  is  exercised  only  in  the  interest  of 
procuring  efficient  men  and  efficient  officers  in  the  subordinate  positions 
in  the  city  government.  So  that  under  any  form  of  government,  you 
are  boimd  to  come  to  that  question  and  that  difficulty ;  but  the  method  of 
selecting  the  technical  officers  and  the  subordinate  clerks  and  officers, 
must  not  be  by. political  choice,  or  by  men  who  will  use  them  for  their 
own  private  or  party  purposes. 

The  method  by  which  they  may  be  selected  —  the  method  by  which 
efficiency  may  be  secured  is  one  which  you  have  doubtless  discussed  and 
heard  talked  about  again  and  again.  There  are  now  two  states  in  the 
Union  which  have  such  a  system  applied  to  all  its  cities,  and  one  other 
where  the  system  is  optional  with  particular  cities,  and  a  number  of  other 
scattered  cities  which  have  attempted  the  same  system.  The  State  of 
New  York  has  such  a  system,  whereby  each  city  has  what  is  called  a 
Civil  Service  Commission,  which  controls  the  examination  and  the  ap- 
pointment, and  limits  the  power  of  appointment  and  the  power  of  removal. 
The  State  of  Massachusetts  has  a  system  under  which  a  state  board,  one 
board,  conducts  state  examination  for  all  its  cities  in  the  state ;  the  Mass- 
achusetts system  has  the  distinct  advantage  of  being  the  simpler.  The 
smaller  cities  in  New  York  complain,  to  some  extent,  of  the  addition  of 
another  board,  even  if  it  is  an  unpaid  board,  as  it  is,  in  the  smaller  cities 
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there,  which  adds  somewhat  to  the  cumbersomeness  of  their  city  gov- 
ernment, and  for  that  reason,  the  Massachusetts  system  is  a  decided 
advantage.  The  appointing  power  has  such  discretion  to  make  appoint- 
ments from  those  who  pass  the  examination  prescribed  by  these  boards 
or  these  commissions,  as  a  feature  in  favor  of  the  New  York  plan;  and 
in  both  Massachusetts  and  New  York,  there  is  a  strict  limitation  on  the 
removal  of  such  officers,  except  for  just  cause. 

I  think  I  have  perhaps  taken  up  as  much  time  as  I  am  entitled  to, 
but  may  I  perhaps  mention  one  other  point  which  does  not  appear  in  the 
code  at  all, —  well,  this  particular  point  is  in  the  code,  too ;  but  the  one  I 
wanted  to  mention  is  this,  as  to  the  residence  requirement  for  officers  in 
city  governments.  It  seems  to  me  that  a  business  man,  a  man  doing 
business  in  a  city,  should  not  be  disqualified  for  holding  office  in  the  city, 
because  his  residence  happens  to  be  just  outside  the  corporate  line.  A 
man  doing  business  within  a  city  and  residing  within  a  certain  distance 
should  be  entitled  to  be  elected  to  and  hold  municipal  office. 

Another  point  which  I  have  in  mind  is  that  it  seems  to  me  that  the 
same  men  are  entitled  to  vote  in  municipal  elections  in  cities  where  their 
business  is  located. 

I  believe  that  is  all  I  have  to  say. 

Mr.  Willis:  I  would  like  to  ask  the  professor  one  question:  It  is 
provided  here  in  this  bill,  in  line  1303,  that  the  members  of  the  village 
council  shall  all  be  elected  at  large ;  do  you  favor  that  proposition  ? 

Prof.  Fairlie :  I  think  for  a  village,  that  is  entirely  all  that  is  neces- 
sary ;  villages  are  hardly  of  sufficient  size  to  necessitate  the  division  into 
wards. 

Mr.  Price:  What  constitutes  the  organization  of  a  village  in  its 
simplest  form,  or  of  a  municipality  in  its  simplest  form? 

Prof.  Fairlie :  That  is  a  question  which  I  heard  you  ask  this  after- 
noon. I  think  I  shall  answer  you  by  asking  if  you  can  tell  me  what  con- 
stitutes the  organization  of  a  private  corporation,  in  this  state?  Does 
your  state  law  on  private  corporations  undertake  to  decide  that  a  rail- 
way company  must  have  a  general  manager,  or  a  superintendent,  or  a 
passenger  agent  or  a  freight  agent? 

Mr.  Price :  In  a  general  way,  I  can  tell  you,  and  I  think  it  will  be 
pretty  nearly  accurate:  It  provides  for  a  board  of  directors  of  not  less 
than  five,  nor  more  than  fifteen ;  it  provides  for  a  president,  secretary  and 
treasurer,  but  there  is  no  disqualification  to  prevent  a  man  holding  more 
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than  one  office,  and  a  majority  of  the  directors  shall  constitute  a  board 
for  the  transaction  of  business. 

Prof.  Fairlie :  With  power  to  create  such  other  offices  as  they  deem 
essential  ? 

Mr.  Price:  They  do  it,  anyhow.  That  is  as  far,  I  think,  as  the 
law  goes. 

Mr.  Painter:     It  also  provides  for  a  vice  president. 
Prof.  Fairlie:     If  that  is  sufficient  for  a  private  corporation,  I  can- 
not see  why  a  mayor,  a  city  clerk,  and  a  city  council  would  not  be  suffi- 
cient for  the  organization  of  a  municipality. 

Mr.  Price :     In  other  words,  take  a  corporation  purely  as  a  corpor- 
ation, not  separating  it  from  the  duties  imposed  upon  it  by  the  state,  and 
its  duties  to  other  localities,  and  you  would  not  draw  much  distinction 
between  a  municipal  and  a  private  corporation,  in  the  organization? 
Prof.  Fairlie :     No ;  I  do  not. 

Gentlemen  of  the  committee,  I  thank  you  very  much  for  the  oppor- 
tunity you  have  given  me  here,  by  listening  to  me  so  courteously  on  this 
matter. 

Mr.  Northup  was  then  introduced  by  the  chairman,  and  addressed 
the  committee  as  follows: 

Mr.  Chairman,  and  Members  of  the  Committee :  I  have  nothing  to 
say  to  the  committee  on  the  question  of  the  general  policy  to  be  pursued 
in  the  enactment  of  this  new  code,  but  in  what  I  shall  have  to  say,  I 
shall  take  it  for  granted  that  the  bill  which  has  been  known  as  House 
till  No.  5,  will  be  the  one  under  consideration  most  of  the  time  by  mem- 
"bers  of  the  committee.  It  has  occurred  to  me  that  there  are  some  omis- 
sions, due  probably  to  oversight,  and  to  these,  or  some  of  them,  V  desire 
t:o  call  the  attention  of  th  committee  to-night. 

By  reference  to  page  73,  it  will  be  found  that  section  2702  of  the 
Revised  Statutes,  as  it  stands  at  the  present  time  is  expressly  repealed.  I 
do  not  think  that  the  gentlemen  who  drew  this  bill  intended  to  repeal  that 
section. 

Mr.  Price :  They  say  that  was  put  in  by  the  printer  running  along 
consecutively ;  the  same  mistake  occurred,  and  the  same  thing  applies  to 
section  2699. 

Mr.  Northup:  I  thought  that  was  an  oversight,  because,  by  sec- 
tion 32,  they  except  from  the  operation  of  that  statute  certain  contracts, 
such  as  contracts  for  public  heating,  which,  by  virtue  of  their  nature 
are  necessarily  long  time  contracts,  and  a  council,  where  it  had  a  con- 
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tract  for  five  or  ten  years  could  not  well  certify  that  the  money  was  on 
hand  to  discharge  that  obligation. 

Mr.  Price:     Did  you  examine  those  repealed  sections? 

Mr.  Northup:  I  have  not,  except  that  one.  In  that  connection,  I 
wish  to  call  attention  to  section  32,  which  reads :  "Council  may  authorize 
a  contract  with  any  natural  or  artificial  gas  company,  electric  or  other 
light  company,  water  company,  or  heat  and  power  company  for  light- 
ing, heating  or  supplying  with  water  or  power  the  public  buildings  and 
places  and  the  streets,  lands  and  squares  of  the  municipality  for  periods 
not  exceeding  ten  years,  and  as  to  any  such  contract,  it  shall  not  be  neces- 
sary that  the  money  needed  therefor  shall  be  in  the  treasury  at  the 
time  said  contract  is  made,  but  all  moneys  for  such  purpose  shall  be  ap- 
propriated from  time  to  time,  as  other  moneys  used  for  municipal  pur- 
poses." Now  it  occurred  to  me  that  there  is  another  kind  of  contract 
that  ought  to  go  in  there,  and  that  is  a  contract  for  the  collection  and 
disposition  of  garbage.  In  another  place  you  have  expressly  authorized 
cities  to  own  their  own  garbage  plants,  and  have  also  expressly  author- 
ized them  to  enter  into  contracts  for  the  collection  and  disposal  of  gar- 
bage. Now,  this  is  an  important  matter  in  the  larger  cities.  Until  I 
lived  in  a  city  the  size  of  Toledo,  I  paid  no  attention  to  it,  whatever; 
it  did  not  strike  me  as  being  of  any  great  importance,  but  since  living  in 
a  city,  I  have  observed  it  is  a  matter  of  grave  question  in  cities.  It  is 
a  matter  which  gives  rise  to  a  great  deal  of  contention  with  us.  There 
are  two  ways  of  taking  care  of  garbage ;  by  crematory  and  by  a  disposing 
plant.  A  crematory  will  cost  upwards  of  $20,000,  and  a  disposal  plant 
such  as  would  be  required  for  a  city  of  from  150,000  to  200,000,  would 
cost  from  $10,000  to  $50,000.  No  man  is  going  to  put  a  plant  like  that 
in  a  place,  under  a  contract  for  one  year ;  the  contract  would  necessarily 
have  to  run  from  five  to  ten  years,  and  judging  from  the  prices  paid 
in  other  cities  for  the  collection  and  disposal  of  garbage,  I  should  say 
that  in  a  city  the  size  of  Toledo,  it  would  cost  anywhere  from  $20,000 
to  $50,000  a  year  to  collect  that  in  the  way  it  is  now  collected. 

Mr.  Silberberg:     In  Cincinnati,  it  costs  $37,000. 

Mr.  Northup :  In  Detroit  it  costs  $40,000.  No  city  is  going  to  tie 
up  a  capital  of  $100,000  on  the  auditor's  certificate,  any  more  than  it 
would  for  li^ht  or  heat,  or  any  kind  of  contract ;  so  that  I  suggest  that 
you  add,  in  that  section,  contracts  for  the  collection  of  garbage,  and 
provide  that  it  is  not  necessary  for  the  auditor  to  give  his  certificate,  or 
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that  he  certify  that  there  is  sufficient  on  hand  to  pay  the  amount  the  first 
year. 

I  want  also  to  call  attention  to  something  which  seems  to  me  to  have 
been  an  oversight;  that  is  on  page  6,  where,  under  the  general  powers 
conferred  on  cities,  they  re-enact  the  present  statute  which  stands  in  the 
revision  as  section  1692,  conferring  on  cities  and  villages  the  power  to  lay 
off,  establish,  plat,  open,  widen,  narrow,  straighten,  extend,  improve, 
keep  in  order  and  repair,  light,  clean  and  sprinkle  streets,  alleys,  public 
grounds  and  buildings,  wharves,  landings,  docks,  bridges,  viaducts  and 
market  places  within  the  corporation,  including  any  portion  of  any  turn- 
pike or  plank  road  therein,  surrendered  to  or  condemned  by  the  corpor- 
ation. You  confer,  by  that  section,  the  power  on  the  municipalities  to 
straighten  streets,  but  in  the  section  which  authorizes  the  city  to  exercise 
the  power  of  eminent  domain  for  the  purpose  of  acquiring  title  to  land, 
you  do  not  confer  in  that,  the  power  to  acquire  land  for  the  purpose  of 
straightening  streets.  On  page  9,  it  provides :  "For  opening  widening 
and  extending  streets  and  other  public  places."  Now,  in  cities  where 
the  population  has  grown  rapidly,  it  often  becomes  necessary  to  straighten 
out  some  of  the  streets,  and  for  that  purpose  the  city  ought  to  have  the 
power  of  eminent  domain.  I  think  that  must  have  been  an  oversight. 
I  would  suggest  the  insertion  of  the  word  "straightening**  after  the  word 
'^widening,"  and  thereby  make  it  conform  with  the  power  conferred. 

Mr.  Allen :  I  would  like  to  suggest  to  the  speaker  that  it  has  already 
leen  suggested  that  the  words,  "and  change  the  grade  of,"  be  inserted 
in  that  section,  also,  in  that  same  line  196. 

Mr.  Northup :  Well,  that  would  be  very  proper  unless,  in  the  section 
which  follows  later,  in  which  the  manner  of  condemning  property  is  set 
forth:  in  changing  the  grade,  as  I  understand  it,  it  is  provided  that 
wherever  an  improvement  is  to  be  made,  any  person  having  abutting 
property,  files  a  claim  with  the  city  within  twenty  days,  after  service 
upon  such  person  of  a  notice,  or  of  a  copy  of  the  resolution  making  the 
improvement,  and  the  council  may  cause  the  city  solicitor  to  cause  an 
inquiry  to  be  made  in  the  probate  court,  for  the  purpose  of  ascertaining 
the  amount  of  the  damages.  Of  course  the  purpose  of  having  this  made 
before,  is  to  ascertain  the  probable  cost  of  making  the,  improvement. — 
The  change  you  suggest  should  be  made,  unless  that  is  provided  for  in 
this  section. 

I  refer  now  to  page  23,  to  the  section  relating  to  assessments.  I 
have  been  unable  to  find  any  provision  in  the  code  as  proposed,  with 
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reference  to  the  construction  of  general  sewers.  I  found  here  a  general 
provision  for  the  construction  of  sewers,  that  council  may  provide  for 
assessment  of  the  cost  and  expense  of  the  construction,  on  abutting,  or 
other  specially  benefitted  lots  and  lands  in  the  corporation.  Now,  there 
are  only  two  ways  of  paying  for  general  sewers:  we  must  either  assess 
it  upon  the  general  tax  list  and  pay  it  out  of  the  general,  or  we  must 
divide  the  city  into  sewer  districts  and  assess  the  expense  of  the  con- 
struction of  the  general  sewer  on  those  districts.  I  think  in  Cincinnati 
they  pay  it  out  of  the  general  fund,  and  in  Toledo  I  think  they  have  the 
city  divided  into  26  or  28  sewer  districts. 

Mr.  Williams :    There  are  sewer  districts  in  Clevelend,  also. 

Mr.  Northup:  I  find  no  provision  here  for  that;  of  course  you 
could  not  assess  on  abutting  property  all  the  cost  of  a  general  sewer, 
because  it  would  not  stand  it.  The  general  sewers  are  necessary  to  be 
had,  before  you  can  have  your  local  or  lateral  sewer,  and  as  a  matter  of 
health,  all  persons  in  the  city  are  interested  in  general  sewers,  so  that 
there  are  arguments  in  favor  of  paying  it  out  of  the  general  fund.  You 
should  determine  in  this  code  whether  or  not  you  desire  to  pay  it  out  of 
the  general  fund,  or  on  special  sewer  districts,  because  if  there  is  no  pro- 
vision, it  will  have  to  be  paid  out  of  the  general  fund,  except  you  would 
be  authorized  to  make  an  assessment  upon  abutting  property  to  the 
extent  of  the  local  benefit  conferred,  and  to  the  extent  that  the  general 
sewer  might  afford  local  drainage  to  the  local  property. 

Mr.  Comings :     In  what  section  should  that  be  inserted  ? 

Mr.  Northup :  I  would  not  insert  it  in  any  of  the  sections ;  I  think 
it  ought  to  be  re- written.  As  I  said  before,  there  is  a  general  section 
providing  for  a  general  sewer ;  that  has  to  contain  the  provision  that  in 
certain  cities  it  shall  be  done  one  way,  and  in  another  city  it  shall  be  done 
another  way ;  so  that  you  must  take  every  one  of  those  provisions  and 
make  it  a  general  law ;  because  there  are  two  or  three  ways  at  the  present 
time  of  constructing  sewers.     In  Toledo,  we  think  our  way  is  the  best. 

Mr.  Price :  Give  council  the  option  of  constructing  it  in  one  or  two 
different  ways.     Put  the  Toledo  way  in,  and  also  the  general  statute. 

Mr.  Northup:  'I  don't  see  how  you  could  do  that,  because  you  could 
not  provide  for  paying  it  out  of  the  general  fund,  and  also  paying  it  out 
of  special  sewer  districts. 

I  want  also  to  talk  to  you  a  few  moments  on  some  other  provisions^ 
of  this  assessment  statute.  I  do  not  agree  with  the  policy  that  is  outlined 
here  with  reference  to  the  extent  of  the  assessment ;  this  provides  tl\at  the 
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assessment  shall  not  exceed  25  per  cent,  of  the  tax  value  of  the  abutting 
property ;  I  .think  that  is  too  small ;  that  assessment  includes  all  manner 
and  kind  of  improvements,  sewers,  sidewalks,  etc.  Then  there  follows 
this  further  provision,  "nor  shall  there  be  levied  any  assessment  for 
sewer  purposes  exceeding  10  per  cent,  of  the  tax  value  of  the  property 
assessed."  So  that  if  you  take  out  10  per  cent,  for  sewers, — and  my 
experience  and  observation  has  been  that  cities  will  run  up,  in  a  great 
many  instances,  to  the  line  of  limitation  pretty  closely — if  you  take  off 
10  per  cent,  for  sewers,  you  leave  15  per  cent,  only  with  which  to  construct 
sidewalks,  pavements,  etc.,  and  you  know  as  well  as  I  do  that  it  cannot 
be  done  for  any  such  sum  as  that.  The  present  statute  is  25  per  cent,  of 
the  value  of  the  land  after  the  improvements,  and  I  think  that  should 
be  retained;  I  think  it  should  be  expressly  provided  that  25  per  cent, 
should  be  25  per  cent,  of  the  value  of  the  property  after  the  improvement 
has  been  made. 

Mr.  Price :  Suppose  you  would  raise  that  to  50  per  cent,  of  the  tax 
value,  then  what  objection  would  you  have? 

Mr.  Northup:  Well,  I  think  that  would  make  it,  possibly,  a  little 
too  large.  Another  objection  to  the  25  per  cent  of  the  tax  value  is  this: 
That  the  valuations  are  made  in  different  amounts  in  different  commu- 
nities ;  in  one  place  tax  valuations  are  about  sixty  per  cent,  of  the  actual 
value  of  the  property,  in  another  place,  it  is  50  per  cent.,  in  another  75 
per  cent. ;  I  have  never  heard  though,  of  it  being  100  per  cent. ;  it  will 
vary  from  50  to  75  per  cent.,  and  so  the  rate  of  the  assessment  would  vary 
according  to  the  different  localities,  which  I  think  is  not  desirable.  In 
the  city  of  Toledo,  I  think  our  valuation  are  about  60  per  cent  of  the  actual 
value  of  the  property,  and  25  per  cent  of  that  would  be  15  per  cent.,  so 
that  the  effect  of  this,  as  it  stands  now,  you  could  not  assess  any  man's 
property  more  than  15  per  cent  in  five  years,  no  matter  how  much  it 
benefited  him.  I  do  not  think  that  is  right,  gentlemen.  It  should  be  re- 
membered, too,  in  fixing  this  limitation,  that  if  anyone  thinks  it  is  pretty 
high,  in  no  case  can  the  assessment  exceed  the  amount  equivalent  to  the 
actual  benefit  conferred,  so  that  the  property  owner  cannot  get  the  worst 
of  it.  no  matter  what  the  limitation  is.  Now,  this  section  authorizes  the 
board  of  public  service,  I  think  it  is  called,  to  make  these  improvements 
and  to  assess  them  upon  the  abutting  and  benefied  lots  and  lands,  when- 
ever it  sees  fit,  regardless  of  the  wishes  of  the  property  owner.  I  think 
that  improvements  that  are  to  be  assessed  upon  abutting  property,  should 
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only  be  made  upon  the  petition  of  a  majority  of  the  owners  to  be  assessed 
There  has  been  considerable  dispute  as  to  who  are  the  owners,  and  who 
not  owners ;   I  think  if  that  clause  should  be  put  in,  that  word  "owners" 
should  be  said  to  mean  such  persons  as  are  owners  of  property  at  the  time 
the  petition  is  presented  asking  for  the  improvement.    Then  as  soon  as 
that  petition  is  presented,  it  can  be  referred  to  the  city  abstractor  and  he 
can  prepare  and  abstract  the  title  to  an  absolute  certainity  and  know  who 
are  the  owners.     In  cities  that  are  growing  rapidly,  there  is  a  very  general 
clamor  for  street  improvements.     Now,  our  town  is  divided  by  the  river, 
and  over  on  the  east  side  we  have  a  population  of  some.  18,000  or  20,000 
and  they  cover  considerable  territory;    those  two  wards  over  there  cost 
the  general  fund  more  than  any  four  wards  in  town,  because  they  want 
every  street  improvement  and  they  want  every  street  to  be  as  well  im- 
proved as  in  the  centre  of  the  city,  and  any  person  who  wants  to  lay 
out  a  plat  is  immediately  around  with  a  petition  to  have  the  streets 
opened  up  out  to  his  plat.     Now,  the  public  clamor  might  be  such,  that 
for  political  reasons,  the  board  would  see  fit  to  order  an  improvement, 
and  I  believe  this  could  be  headed  off  by  the  provision  that  the  improve- 
ment should  not  be  made  unless  upon  the  petition  of  a  majority  ot  the 
owners  to  be  charged.     Also,  in  this  connection,  I  want  to  call  attention 
to  the  fact  that  there  is  no  provision  in  this  code,  as  far  as  I  am  able 
to  determine,  with  reference  to  paying  the  cost  of  re-paving  streets,  and 
that  is  one  thing  that  has  interested  us  a  great  deal,  and  caused  us  some 
trouble  in  Toledo.     We  have  some  streets  that  were  paved  with  asphalt 
and  a  poor  job  was  done,  poor  material  used,  and  the  street  soon  broken 
up ;   we  have  one  street  where  for  a  mile  or  a  mile  and  a  half,  there  arc 
great  patches  of  the  asphalt  gone.     The  property  owners  paid  a  large 
assessment,  and  they  swear  that  they  will  never  petition  for  another  one. 
The  public  goes  over  that  and  is  jolted  and  discommoded  every  day, 
because  the  property  owners  on  that  street  will  not  petition  for  an  im- 
provement.    I  would  suggest  that  the  plan  in  vogue  in  some  other  states 
might  be  adopted  in  this  state,  and  I  would  suggest  that  the  section  pro- 
vide that  where  a  street  has  been  paved,  or  where  another  pavement  is 
required,  that  two-thirds  of  the  cost  of  re-paving  the  street  be  assessed 
upon  the  general  tax  list,  and  the  remaining  one-third  upon  the  abutting 
property ;    I  think  that  would  be  an  equitable  way  of  disposing  of  the 
question,  and  in  that  way,  cities  would  not  have  their  downtown  streets 
kept  in  a  bad  condition,  because  of  the  property  owners  not  petitioning 


Evening  Session,  September  5,  ipo2.  26J> 

for  an  improvement  that  is  needed  by  the  public  in  general  more  than  by 
the  property  owners,  not  wishing  to  pay  this  cost  when  they  have  already 
paid  for  one  pavement. 

Mr.  Silberberg :  Part  of  that  is  provided  for  in  the  bill,  as  the  cost  of 
repaving,  isn*t  it?    Is  there  a  provision  for  repaving  there? 

Mr.  Denman:  It  is  provided  for  in  the  Omnibus  Bill,  in  the  Long- 
worth  bill. 

Mr.  Northup:  That  provides  for  all  the  payment  out  of  the  general 
fund? 

Mr.  Denman:     Yes. 

Mr.  Northup:  I  am  not  quite  in  accord  with  that;  I  think  the 
abutting  property  owners  should  pay  something. 

Mr.  Silberberg:  The  abutting  property  owners,  in  the  first  place 
have  paid  $14  a  foot — $7  a  foot,  I  mean,  half  being  paid  by  the  city. 
I  think  if  the  owner  of  the  property  pays  $7  a  linear  foot,  I  think  he 
ought  to  have  more  use  out  of  it  than  only  for  two  or  three  years. 

Mr.  Northup:  Yes;  but  not  for  a  hundred  years.  The  ordinary 
life  of  a  pavement  is  from  ten  to  twenty  years,  and  if  it  wears  out  in 
two  or  three  years,  it  is  the  fault  of  the  contractor  and  of  the  execution, 
and  not  the  fault  of  the  system. 

Now,  Mr.  Matthews  this  afternoon  objected  to  that  provision,  com- 
mencing at  line  580,  which  says,  "The  municipality  shall  bear  not  less 
than  five  per  cent,  of  the  charges  and  expenditures  referred  to  herein." 
He  said  he  thought  that  ought  to  be  two  per  cent.;  I  think  it  ought  to 
be  ten  per  cent,  myself,  because  the  city  ought  to  pay  for  intersections, 
and  they  amount  to  about  ten  per  cent,  of  the  whole  length  of  the  pave- 
ment; therefore,  I  think  the  limitation  ought  to  be  ten  per  cent,  instead 
of  five,  and  under  no  circumstances  should  it  be  decreased  below  five 
per  cent. 

I  think,  gentlemen,  that  is  all  I  desire  to  say  to  you,  except  that 
in  conclusion  I  want  to  take  the  liberty  of  suggesting  that  both  sec- 
tions in  regard  to  assessments  ought  to  be  completely  rewritten. 

Judge  Thomas:  I  would  like  to  ask  the  gentlemen  if  he  thinks  it 
would  be  better  to  elect  the  city  solicitor  or  to  appoint  him? 

Mr.  Northup :  Oh,  I  don't  think  there  ought  to  be  any  doubt  on  that 
subject.  I  think  if  there  is  an  officer  in  the  city  who  ought  to  be  elected 
it  is  the  city  solicitor.  In  Section  1777,  the  city  solicitor  is  made  a 
check  upon  misappropriation  of  public  funds,  and  indeed,  any  abuse  of 
corporate  power,  and  it  would  be  an  anomalous  situation  if  the  per- 
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son  who  were  to  apply  for  an  injunction,  for  instance,  should  be  ap- 
pointed by  the  person  whom  he  would  ordinarily  be  required  to  enjoin, 
otherwise  the  mayor.  Where  money  is  sought  to  be  misappropriated  by 
a  council  or  a  board  (and  it  is  the  same  under  this  code  as  under  the 
l^resent  law)  the  mayor  would  have  to  approve  a  resolution  of  the  ordi- 
nance and  the  ordinary  way  for  the  solicitor  and  the  tax-payer,  where 
the  action  is  by  a  tax-payer  to  enjoin,  is  to  enjoin  the  mayor  from  ap- 
proving the  resolution  or  ordinance ;  and  of  course,  a  city  solicitor  would 
be  disinclined  to  go  against  the  will  of  the  person  who  appointed  him. 

Mr.  Guerin:  If  these  are  all  the  questions  the  members  desire  to 
ask,  I  understand  there  are  two  more  gentlemen  here  this  evening  who 
desire  to  address  the  committee.  The  hour  is  growing  late  and  I  know 
we  w^ant  to  hear  from  them  both.  I  move  that  these  gentlemen  be  re- 
quested to  confine  their  remarks  within  a  limit  of  ten  minutes. 

r  Said  motion  was  seconded  and  upon  vote,  carried.) 

Mr.  Bennett,  of  Bon  Hill,  Hamilton  County,  was  introduced  by  the 
chairman,  and  addressed  the  committee  as  follows : 

Mr.  Bennett :  Mr.  Chairman  and  Gentlemen — You  have  heard  a 
great  deal  from  the  members  of  the  league  of  villages  of  Hamilton 
county,  and  I  do  not  propose  to  take  very  much  of  your  time,  and  there 
need  not  be  a  limit  of  ten  minutes,  five  will  be  sufficient  for  me,  but 
there  are  some  features  of  the  code  about  which  I  have  something  to 
say  to  you. 

There  are  some  features  in  the  assessment  law  which  have  not 
been  touched  upon  by  anyone,  so  far  as  T  have  heard,  and  those  T  would 
like  to  bring  lo  your  attention.  For  instance,  line  580  provides  that  the 
municipality  shall  bear  not  less  than  5  per  cent,  of  the  cost  of  inter- 
sections of  streets.  Now,  that  is  5  per  cent,  in  cities  and  also  in  vil- 
lages, and  it  amounts  to  a  large  sum  of  money — it  amounts  up  into  the 
thousands.  It  also  provides  that  the  corporation  shall  pay  this  in  the 
same  manner  required  of  property  owners  assessed.  That  means,  if  the 
assessment  is  made  in  installments  that  the  city  must  pay  the  assessment 
in  instalhuents.  Now,  Section  2702  of  the  Revised  Statutes,  as  it  stands 
to-day  is  not  repealed,  as  T  understand  it,  and  that  provides  that  the 
clerk  nuist  certify  that  the  money  is  on  hand  and  not  appropriated  for 
any  otlier  purpose.  Now,  it  certainly  seems  to  me  that  the  5  per  cent 
should  be  exempted  from  the  provisions  of  that  law;  it  would  seem  to  be 
an  idle  thing  that  the  city  should  have  the  five  per  cent,  on  hand,  ready 
to  pay  this  contract,  and  still  be  required  to  hold  it  for  ten  years,  say,  and 
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while  5  per  cent,  sounds  small,  yet  5  per  cent,  of  a  large  improvement  is  a 
large  sum  of  money. 

Another  question  on  assessments  is  as  to  the  sidewalks.  It  strikes 
me  that  sidewalks  should  be  permitted  to  be  constructed  and  repaired  in 
an  entirely  different  manner  from  that  of  other  street  improvements; 
they  are  something  that  require  to  be  attended  to  at  once,  when  they  do 
need  repairs ;  under  the  provisions  of  the  code,  they  are  very  general  and 
include  all  improvements,  such  as  streets,  sewers  and  sidewalks,  and  it 
would  take  at  least  two  or  three  months  to  repair  a  little  sidewalk,  if  you 
wanted  to  assess  it  back  upon  the  property  owners.  I  think  it  is  very 
clear,  and  is  the  best  law,  simply  to  re-enact  the  law  which  we  already 
have  as  to  sidewalks,  and  also,  to  re-enact  and  make  general  the  so- 
called  Richardson  law,  which  gives  the  municipality  the  right,  upon  pe- 
tition of  the  property  owners,  to  make  a  sidewalk,  and  the  city  or 
village  shall  pay  one-half,  and  the  property  owner  one-half  of  the  cost; 
that  strikes  me  as  being  the  fairest  sidewalk  law  ever  passed.  In  speak- 
ing for  the  members  of  the  council  in  the  village  in  which  I  live,  or 
rather  for  the  two  villages,  I  want  to  say  that  they  are  all  in  favor  of 
making  the  office  of  city  solicitor  an  elective  office,  instead  of  an  ap- 
pointive one.  They  consider  it  of  great  importance,  and,  as  the  gen- 
tleman who  has  preceded  me  has  so  well  said,  he  is  a  check  upon  the 
other  departments,  and  he  should  not  be  appointed  by  any  department 
against  which  he  might  have  to  bring  suit  and  he  should  owe  no  alle- 
giance to  any  one  except  to  the  people  who  elect  him. 

As  to  the  council,  it  certainly  seems  to  me  that  it  would  be  an 
unwise  provision  of  the  law  to  make  all  six  councilmen  in  villages  come 
into  office  at  the  same  time.  In  villages,  it  is  hard,  in  the  beginning,  to 
get  men  to  serve  as  councilmen ;  there  is  no  pay  attached  to  it ;  they  have 
a  lot  of  bother  and  there  is  always  the  chance  of  getting  the  ill-will  of 
your  neighbors  in  a  small  village,  where  a  man  serves  in  council,  and 
usually,  after  the  man  has  had  the  office  three  years,  you  will  seldom,  if 
ever,  get  him  to  take  a  second  term ;  therefore,  when  you  have  an  elec- 
tion of  that  kind,  you  will  have  an  altogether  new  council,  and  no  mat- 
ter then  what  improvements  may  be  in  course  of  construction,  you  will 
have  to  start  from  the  beginning  and  work  the  whole  thing  out,  in 
order  to  get  any  intelligent  idea  as  to  what  ought  to  be  done,  and  that 
means  delay  and  great  expense  to  the  city  or  village. 

On  page  52,  Section  117,  it  provides  that  councils  of  villages  shall 
be  governed,  so  far  as  applicable,  by  the  provisions  of  Sections  75,  76, 
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77,  78,  80  and  81  of  this  act.  We  have  no  objections  to  the  provisions 
of  75»  76  and  77  applying  to  villages,  but  78  we  do  seriously  object  to. 
That  provides  that  no  expenditure  of  money  shall  be  made  unless  it  is  by 
ordinance  or  resolution,  and  that  ordinance  read  upon  three  separate  days, 
and  that  there  shall  be  no  suspension  of  the  rules.  In  villages,  coun- 
cil meets,  on  an  average,  twice  a  month;  that  means  it  would  take  six 
weeks  to  pass  an  ordinance,  a  pay  ordinance,  providing  for  the  pay  of  the 
men  having  charge  of  the  streets,  or  the  pay  of  the  village  marshal,  and 
of  every  minor  employe,  even  down  to  a  stationery  bill.  Under  Section 
81,  that  ordinances,  after  passage,  must  be  handed  to  the  mayor,  and 
that  the  mayor  is  entitled  to  hold  them  for  ten  days,  or  until  the  next 
meeting  of  council,  which  is  another  two  weeks,  you  would  have  still 
greater  delay.  Also,  at  the  end  of  the  ten  days,  if  he  should  be  at  outs 
with  the  council,  he  is  entitled  to  veto  the  ordinance;  then  council  must 
wait  another  ten  days  before  they  can  pass  the  ordinance  over  his  veto; 
that  makes  ten  weeks  before  you  can  pass  an  ordinary  pay  roll,  provided 
there  was  any  friction  between  the  mayor  and  council.  It  does  not 
strike  me  that  there  is  any  reason  at  all  why,  in  villages,  the  mayor  should 
have  this  power.' 

Mr.  Price:  Why  wouldn't  it  lake  longer  than  that,  since  you  have 
to  pass  it  the  second  time  the  same  you  do  the  first? 

Mr.  Bennett :  It  probably  would,  but  that  is  the  inside  limit.  As  I 
was  i^oing  to  remark,  the  mayor  is  here  given  the  chance  of  disapproving 
of  an  ordinance  or  resolution;  that  is  all  it  amounts  to;  it  is  supposed 
to  be  a  veto,  but  in  villages  it  does  not  amount  to  a  veto,  because,  when 
you  pass  the  original  ordinance,  it  requires  four  votes.  Now,  the  mayor 
.  is  entitled  to  hold  it  and  disapprove  it,  delaying  it  for  four  weeks,  and 
then  strange  as  it  may  seem,  that  ordinance  can  still  be  passed  by  the 
same  four  votes  that  originally  passed  it.  Now,  there  certainly  cannot 
be  any  wisdom  in  that,  simply  giving  the  mayor  the  right  to  delay  action 
on  every  ordinance  and  resolution  passed  by  council. 

The  chairman  then  introduced  Mr.  Mithoff,  of  Lancaster,  who  ad- 
dressed the  committee  as  follows: 

Mr.  Chairman,  and  Members  of  the  Committee:  I  hardly  intend 
to  make  a  speech  to-night,  but  the  city  of  Lancaster  is  deeply  interested 
in  this  code. 

About  the  year  1888,  we  went  into  the  natural  gas  business,  we  own 
a  natural  gas  plant,  and  we  have  invested  in  that  plant  probably  $50,000. 
Now,  there  does  not  seem  to  be  any  provision  at  all,  under  the  governor's 
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code,  by  which  we  can  continue  the  operation  of  that  plant,  and  I  am 
simply  coming  to  see  whether  this  committee  does  not  think  some  such 
provision  could  be  made.  The  code  speaks  of  gas  works  there  and  of 
lighting  and  heating  plants,  but  I  do  not  believe  it  is  the  intention  of 
the  legislature,  if  it  passes  this  law,  to  provide  that  every  city  in  the 
state  should  go  into  that  kind  of  business;  but  we  have  the  plant;  we 
issued  bonds  in  1888,  and  those  bonds  have  been  sold  and  have  been«paid 
off,  and  we  have  all  this  money  invested  in  the  plant,  and  it  is  the  only 
city  in  the  state  which  has  such  a  plant,  and  of  course,  we  desire  to 
protect  it  in  some  way,  as  far  as  possible. 

Mr.  Stage:    Would  not  section  15  cover  your  case? 

Mr.  Mithoff :  I  don't  believe  that  it  does;  if  that  would  cover  it, 
the  city  of  Lancaster  would  have  a  right  to  go  into  the  gas  business  and 
sink  wells,  etc.,  and  I  don't  believe  that  would  cover  it  at  all. 

Mr.  Price :  Mr.  Mithoff,  do  you  own  land  down  there  —  does  your 
corporation  lease  land? 

Mr.  Mithoff:     Yes. 

Mr.  Price:    Do  you  use  gas  for  municipal  enterprises? 

Mr.  Mithoff :     Yes ;  and  supply  the  city. 

Mr.  Price:     And  sell  to  manufacturers? 

Mr.  Mithoff:    Yes. 

Mr.  Williams :     Fostoria  has  done  that  for  a  number  of  years,  too. 

Mr.  Mithoff:  The  original  laws  under  which  this  was  done,  was  a 
special  law,  providing  that  in  cities  having  a  population  at  the  last  federal 
census,  of  6,803,  could  issue  bonds  for  the  purpose  of  going  into  that 
kind  of  business.  Of  course,  such  special  acts  are  never  sustained  by  the 
Supreme  Court  of  the  state;  the  act  gives  the  exact  population  of  our 
city.  But,  as  I  say,  we  have  this  plant  here ;  it  belongs  to  some  one,  and 
there  is  no  one  that  has  any  better  title  than  the  city,  and  we  want  to 
continue  this  plant. 

Mr.  Guerin:     That  gas  is  furnished  to  all  the  citizens? 

Mr.  Mithoff:    Yes. 

Mr.  Guerin :     At  a  uniform  rate  ? 

Mr.  Mithoff:     Yes. 

Mr.  Guerin :     It  is  a  public  utility  ? 

Mr.  Mithoff:     Yes. 

Mr.  Guerin :  It  makes  no  difference  what  they  use  it  for,  it  is  furn- 
ished to  the  citizens  if  they  pay  for  it. 

Mr.  Mithoff:    Yes;  just  the  same  as  artificial  gas. 
18 
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Mr.  Denman:    You  have  no  bonded  indebtedness  on  the  plant  now? 

Mr.  Mithoff :     No,  sir. 

Mr.  Denman:     It  is  clear  of  debt? 

Mr.  Mithoff    Yes,  sir. 

Mr.  Price:  I  will  say  that  on  this  particular  question,  Mr.  Voor- 
hees,  who  is  our  insurance  commissioner,  and  an  attorney  at  Lancaster, 
feels  ^s  Mr.  Mithoff  does. 

Mr.  Denman:     How  about  line  134? 

Mr.  Price:  Mr.  Voorhees  also  is  familiar  with  line  134,  and  still 
thinks  that  does  not  answer  it.  I  would  merely  suggest  to  Mr.  Mithoflf 
that  he  draw  up  such  an  amendment  to  that  as  will  meet,  in  his  opinion, 
the  emergency,  and  send  it  up  here  by  some  one.  The  question  would  be, 
whether  you  can  draw  it,  that  in  cities  now  owning  their  natural  gas 
plants,  they  shall  do  thus  and  so  —  look  that  question  up.  I  will  also 
ask  you  whether  this  bill  repeals  your  law,  and  also,  whether  you  con- 
sider it  safe,  from  the  fact  such  laws  have  been  held  unconstitutional  ? 

^Ir.  Mithoff :  Such  laws  are  never  sustained  by  the  Supreme  Court 
of  the  state,  were  not,  even  at  that  time.  This  law  refers  not  only  to  a 
city  of  the  fourth  class  and  second  grade,  but  it  specifies  a  city  having 
a  certain  number  of  population  at  the  federal  census  of  1880;  it  could  not 
be  any  more  specific  unless  it  would  name  the  city. 

Mr.  Price:  What  I  was  trying  to  get  at,  was  whether  it  would  be 
proper  to  bring  this  matter  up  in  the  code  or  not. 

Mr.  Mithoff:  There  is  another  thing  I  would  like  to  call  to  the 
attention  of  the  committee,  and  that  is  in  the  governor's  code,  provid- 
ing that  a  levy  might  he  made  for  the  creation  of  a  certain  fund ;  you  will 
also  find  this  code  refers  to  the  Longworth  bill;  under  the  Longworth 
bill,  under  ** Sinking  Fund,"  can  be  created  for  the  purpose  of  paying  off 
the  interest  and  principal  upon  different  bonds,  and  there  could  probably 
be  two  sinking  funds,  under  this  bill  then. 

Mr.  Price:     The  two  together  provide  for  two  sinking  funds? 

Mr.  Mithoff:  Yes:  the  Longworth  bill  distinctly  provides  that  you 
can  levy  a  tax  for  the  purpose  of  creating  a  sinking  fund  to  pay  off  the 
interest  and  principal  of  the  bonds  issued  under  that  act.  That  is  the 
Longworth  Municipal  Bond  bill. 

Mr.  Price:     Docs  that  specifically  refer  to  your  city? 

Mr.  Mithoff:     Well,  it  has  reference  to  every  city  in  the  state. 

At  this  point  a  motion  was  carried  to  adjourn  to  ]\Ionday  mornings 
September  8,  at  9  :oo  o'clock  A.  M. 
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Sevengy-Fifth   General  Assembly,  Extraordinary  Session. 

September  8,  1902,  9:30  A.  M. 

Pursuant  to  adjournment,  the  Special  Committee  on  Municipal  Codes, 
of  the  House  of  Representatives,  met  in  Legislative  Hall,  Mr.  Comings 
presiding.  The  program  provided  for  the  session  of  the  morning  to  be 
devoted  to  the  consideration  of  the  Code  by  representatives  of  Boards  of 
Health  and  Library  Boards. 

On  roll  call  the  following  members  were  present  : 

Comings,  Hypes, 

Guerin,  Willis, 

Price,  Stage, 

Thomas,  Br:.cken, 

Silberberg,  Ainsworth, 

Worthington,  Huffman, 

•    Denman,  Sharp. 

On  request  of  Mr.  Guerin,  he  was  permitted  to  introduce  and  have 
read,  an  amendment  to  House  Bill  No.  14,  said  amendment  to  the  bill  being 
as  follows : 

Sec.  36a.  And  provided  further,  that  no  grant  or  franchise  or  right 
to  occupy  or  use  any  public  street,  highway,  alley  or  land  shall  be  made  to 
any  urban  or  interurban  street  railway  company,  or  any  extension  or  re- 
newal thereof  or  the  extension  or  renewal  of  any  such  existing  franchise, 
by  the  county  commissioners  of  any  county  or  the  council  of  any  city  or 
village  in  this  state,  except  that  such  franchise,  extension  or  renewal  shall 
contain  explicit  agreement  upon  the  part  of  such  company,  for  itself  and 
for  its  successors  and  assigns,  as  and  for  a  part  consideration  of  such  grant, 
that  Faid  company  shall  thereafter  and  by  such  grant  it  does  accept  and 
ag^ee  to  perform  and  keep  upon  any  line  or  lines  of  street  railway  by  it 
owned,  leased,  operated  or  conlrolled,  or  thereafter  by  it  so  acquired, 
owned,  leased,  managed  or  controlled  within  the  state  of  Ohio,  the  follow- 
ing conditions  set  forth  in  this  act: 

(i-'75) 
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In  the  event  of  any  dispute  or  disagreement  between  such  company 
^nd  a  majority  in  number  of  its  employes,  or  a  majority  in  number  of  its 
employes,  in  any  one  or  more  of  the  departments  of  such  company,  on  its 
line  of  railway,  or  on  any  branch  or  division  thereof,  with  reference  to  the 
terms  or  conditions  of  their  employment  by  such  company,  which  dispute 
or  disagreement  cannot  be  amicably  settled  between  such  employes  and 
such  company,  and  where  such  employes  desire  that  such  matter  or  matters 
shall  be  submitted  to  arbitration  in  order  that  they  may  continue  in  the 
employ  of  such  company  and  thereby  not  interfere  with  the  business  of 
such  company,  or  cause  inconvenience  or  interruption  to  the  bussiness  of 
the  public,  such  company  shall  arbitrate  such  matters  in  the  following 
manner,  to  wit : 

A  majority  in  numbers  of  such  employes  in  any  one  or  more,  or  all, 
t)f  the  departments  of  such  company  on  the  line  of  its  railway  or  on  any 
•division  or  branch  thereof,  shall,  by  notice  signed  by  a  majority  of  such 
•employes,  and  duly  served  upon  the  superintendent,  or  any  one  of  the 
other  chief  officers  of  said  company  by  any  person  authorized  by  such 
employes  to  do  so,  notify  such  company  that  such  employes  desire  to  sub- 
mit the  matter  or  matters  in  dispute  to  arbitration,  and  said  notice  shall 
clearly  state  the  following  facts: 

(i)  The  matter  or  matters  of  difference,  dispute  or  disagreement 
<}cis.ting  between  said  company  and  said  employes,  and  the  liability  of 
s  iid  parties  to  agree  as  to  a  satisfactory  settlement  thereof,  so  far  as  said 
•€  mployes  are  concerned. 

(2)  That  the  employes  signing  such  notice  will  submit  such  question 
or  questions  of  dispute  or  difference  to  arbitration,  and  that  they  will 
accept  as  final  and  keep  and  perform  on  their  part  the  judgment  of  the 
"board  of  arbitration  which  shall  try  and  render  judgment  upon  said 
matters  in  dispute. 

(3)  That  such  employes  will  continue  under  the  then  existing  terms 
and  conditions  of  employment,  will  not  leave  the  employ  of  such  company, 
but  will  continue  to  perform  the  duties  for  which  they  were  employed,  or 
which  they  may  be  directed  to  perform  until  the  result  of  such  arbitration 
is  determined  and  will  at  such  time  abide  thereby. 

(4)  The  name  of  the  person  selected  by  such  employes  to  represent 
them  on  the  board  of  arbitration  herein  provided  for  and  the  time  and 
place  when  such  board  of  arbitration  shall  first  meet. 

Such  company  shall  thereupon  after  receiving  said  notice  forthwith 
•select  «omc  suitable  person  to  act  as  an  arbitrator  in  its  behalf,  and  said 
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arbitrator  shall  meet  the  arbitrator  selected  by  said  employes  at  the  time 
and  place  mentioned  in  said  notice.  Said  two  arbitrators  when  so  selected 
shall  thereupon  select  some  suitable  disinterested  third  person  to  act  as 
the  third  member  of  said  board.  In  the  event  that  said  two  arbitrators 
are  unable  to  select  a  suitable  disinterested  third  person,  it  shall  be  the 
duty  of  the  Governor  of  the  state  of  Ohio,  upon  request  of  either  of  said 
arbitrators,  to  select  and  appoint  some  suitable  disinterested  person,  and 
such  person,  when  so  selected  and  appointed  by  the  governor,  shall  consti- 
tute and  be  the  third  member  of  said  board.  In  the  event  that  any  such 
company  shall  fail  to  appoint  an  arbitrator  in  the  manner  herein  provided, 
and  within  three  days  from  and  after  the  date  of  the  service  of  notice 
upon  it  as  herein  provided,  or  that  such  arbitrator  having  been  selected 
should  fail  to  act  as  such,  the  commissioners  of  any  county,  or  the  council 
of  any  city  or  village  in  which  such  company  is  in  whole  or  in  part  situate,, 
shall,  upon  the  application  of  the^  arbitrator  appointed  by  the  said  em- 
ployes, appoint  a  suitable  and  disinterested  person  to  act  as  arbitrator  for 
such  company,  and  said  arbitrator,  when  so  appointed,  shall  have  the  same 
powers  and  privileges  as  if  appointed  by  such  company.  Said  board, 
when  so  selected,  shall  forthwith  proceed  to  organize  and  to  inquire  into,, 
and  to  ascertain  the  nature  of  the  dispute  or  disagreement,  between  said 
employes  and  said  company;  the  reasonableness  or  unreasonableness 
thereof  as  the  case  may  be ;  the  ability  of  such  company  to  comply  with  the 
demands  of  its  employes,  and  all  such  other  matters  as  it  shall  deem  nec- 
essary, to  determine  the  matter  in  controversy,  and  said  board,  after  re- 
cording a  full  and  fair  examination  and  consideration  of  sucH  question  or 
questions,  and  after  having  given  opportunity  for  each  party  to  be  heard 
by  council  or  otherwise  shall  render  its  judgment,  which  shall  be  final. 
The  cost  of  such  arbitration,  if  any  there  be,  shall  be  paid  in  the  manner 
ordered  by  said  board,  and  said  board  may  require  both  parties  to  give 
bond  for  the  pajmient  of  said  costs  in  such  amount  as  they  may  deem  nec- 
essary before  the  commencement  of  said  proceedings;  and  the  result  or 
judgment  of  said  board  shall  be  final  as  between  the  said  parties  for  a 
period  of  not  less  than  one  year  from  and  after  the  rendition  of  the  same. 
Each  member  of  said  board  shall  have  power,  while  inquiring  into  the 
matters  referred  to  them,  to  administer  oaths,  to  compel  the  production 
of  books  and  papers,  and  to  compel  the  attendance  and  testimony  of 
witnesses  before  them  in  the  same  manner  as  like  power  is  conferred  by 
law  upon  a  notary  public. 


278  Proceedings  on  Municipal  Code. 

The  Chairman:  Will  the  committee  take  any  action  upon  this 
amendment,  or  will  it  by  received  by  conmion  consent  ? 

Mr.  Guerin:  That  is  all  I  ask,  that  it  be  received  and  considered 
a  part  of  House  Bill  No.  14. 

Mr.  Bracken :  I  intended  to  offer  an  amendment  on  the  same  sub- 
ject, and  I  would  like  to  submit  the  following,  to  go  into  the  conmiittee's 
report : 

"And  pay  not  less  than  twenty-five  cents  an  hour  in  wages,  to  its 
employes,  and  require  no  more  than  eight  hours  service  of  the  employes, 
the  service  to  be  performed  within  any  ten  continuous  hours  of  any  cal- 
endar day." 

The  Qiairman:     There  is  no  objectipn. 

The  Chairman :  The  program  for  this  morning,  is  health  boards,  or 
the  health  part  of  the  code.  The  code  provides  that  the  health  board 
shall  be  placed  under  the  charge  of  the  board  of  public  service ;  recom- 
mendation has  been  made  that  it  be  placed  under  the  charge  of  the  board 
of  public  safety. 

Mr.  Hypes :  The  sub-committee  on  health  has  arranged  for  Doctor 
Probst,  as  chief  health  officer  of  the  state,  to  take  charge  of  the  program 
while  this  subject  is  being  discussed.  He  has  secured  the  attendance  of 
representatives  of  the  health  boards  from  various  points  in  the  state,  who 
will  address  the  committee,  and  in  order  that  the  greatest  good  may  be 
had  from  these  remarks  that  shall  be  made  by  these  gentlemen,  I  would 
like  to  suggest  that  the  members  of  the  committee  refrain  from  asking 
questions  until  each  speaker  has  concluded;  the  members  making  any 
notes  they  wish,  and  at  the  conclusion  of  the  address,  they  can  ask  such 
questions  as  may  occur  to  them. — This  is  only  a  request,  not  a  motion. — 
Doctor  Probst  wiH  have  charge  of  the  program. 

Dr.  Probst:  I  would  just  say,  Mr.  Chairman,  that  at  the  request 
of  the  sub-committee,  I  sent  out  an  invitation  to  all  of  the  boards  of 
health  of  the  cities  and  villages  in  the  State,  to  the  health  officers  and 
members  of  different  medical  societies  interested  in  this  question,  notify- 
ing them  of  this  meeting,  and  inviting  them  to  be  present,  in  the  name  of 
your  committee.  Dr.  Marten  of  Cleveland,  who  is  the  representative 
of  the  Academy  of  Medicine  there,  has  agreed  to  open  the  discussion, 
in  presenting  some  resolutions  that  have  been  adopted  by  them,  in  refer- 
ence to  this  matter. — Dr.  Marten. 

Dr.  Marten:  Mr.  Chairman  and  Gentlemen  of. the  Committee:  As 
chairman  of  the  legislative  committee  of  the  Cleveland  Academy  of  Med- 
icine, I  have  been  requested  to  read  to  you  this  resolution : 
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*' Whereas,  the  protection  of  the  health  of  our  citizens  is  a  duty  sub- 
ordinate to  no  other  duty  within  the  scope  of  municipal  control,  and 

•'Whereas,  the  experience  of  this  city  has  abundantly  demonstrated 
the  importance  to  the  community  of  an  independent  department  of  public 
health,  now  therefore,  be  it 

''Resolved:  That  the  council  of  the  Academy  of  Medicine  of  Cleve- 
land recommends  and  respectfully  urges  that,  whatever  may  be  the  special 
form  of  municipal  government  finally  adopted,  the  health  department  of 
cities  should  be  made  independent  of  any  other  department,  subject  only, 
like  other  departments,  to  the  legislative  and  executive  authorities  of  the 
municipality,  and  further,  be  it 

"Resolved:  That  all  employes  of  the  department  of  public  health 
shall  be  chosen  in  accordance  with  civil  service  regulations." 

Dr.  Probst:  Dr.  Brant,  the  health  officer  of  Toledo,  is  here,  and  I 
would  call  upon  him  to  discuss  the  subject  of  this  resolution. 

Dr.  Brant :  Mr.  Chairman  and  Gentlemen  of  the  Committee :  Aftei 
reading  the  proposed  code  for  the  state  of  Ohio,  and  finding  that  the 
department  of  public  health  was  placed  under  the  department  of  public 
service,  it  appeared  to  me  it  was  getting  the  department  in  rather  a  bad 
way,  so  far  as  efficiency  and  service  was  concerned.  As  the  gentlemen  of 
the  committee  well  know,  matters  of  public  health  are  not  usually  much 
thought  of  by  the  laity  at  large,  until  brought  to  their  notice  very  forcibly 
by  something  in  the  nature  of  an  epidemic;  then  they  call  into  service 
the  department  of  health.  Now.  in  the  department  of  public  service,  as 
now  proposed  by  the  code,  the  board  is  composed  of  three  members  electecf 
everv  three  years.  Now,  to  keep  the  efficiency  of  the  department  up, 
for  the  department  itself  to  stay  in  working  order,  practically  demands 
that  a  man  must  devote  more  or  less  of  his  time  to  that  work.  It  oc- 
curred to  me  at  that  time,  and  I  wrote  to  Dr.  Probst  according,  as  to 
whether  it  would  be  possible  to  change  this  department  to  the  board  of 
public  safety.  But  that  also  has  drawbacks;  so  we  decided  at  the  con- 
ference this  morning,  in  talking  these  matters  over,  that  it  was  advisable 
to  have  our  board  separate  and  independent  from  any  other  board,  with 
which  result  embodies  in  the  resolutions  presented  to  you  here,  with  which 
we  heartily  agree. 

Sanitation  is  a  study;  indeed,  it  is  an  immense  study;  to  become 
efficient  in  it,  to  do  good  work,  and  to  protect  the  public  health  generally, 
a  man  must  of  necessity,  abandon  his  own  private  practice  entirely, 
and  no  man  can  afford  to  do  that  unless  he  has  some  assurance  of  proper 
compensation,  and  that  he  is  going  to  be  retained  in  that  service  a  suf- 
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ficient  time  to  warrant  him  in  abandoning  his  private  practice.  For 
that  reason,  the  civil  service  clause  in  those  resolutions  answers  the  pur- 
pose very  well.  I  have  been  in  the  health  department  myself  a  little 
over  a  year  now,  and  I  am  just  beginning  to  learn  it;  in  two  years,  I 
will  probably  be  fairly  efficient ;  then  you  will  have  another  election  and 
I  will  be  out  and  another  man  in,  and  you  go  through  the  same  cycle 
again,  and  the  cycle  will  be  the  same  every  three  years.  The  plan  we  have 
agreed  upon  and  most  heartily  endorse,  Dr.  Probst  will  outline  to  you 
later  on ;  but  the  most  important  thing  is  to  keep  the  department  as  free 
from  politics,  and  to  make  of  it  an  indepnedent  board,  under  the  super- 
vision, of  course,  of  the  usual  rules  and  regulations  that  govern  in  munici- 
palities. 

Mr.  Silberberg:  How  many  members  would  you  want  that  board 
to  have  ? 

Dr.  Brant:  It  was  agreed  the  board  should  be  composed  of  five 
members  appointed  annually. 

Mr.  Willis:  I  presume  it  was  one  of  the  objects  of  the  framers  of 
the  code  we  are  considering,  to  get  rid  of  the  large  number  of  boards. 
Now,  what  special  objection  would  you  have  to  placing  the  board  of 
health  under  the  control  of  the  board  of  public  safety,  as  was  suggested? 
What  reasons  did  you  have  for  abandoning  that  idea? 

Dr.  Brant:  Well,  the  board  of  public  safety  is  a  bi-partisan  board, 
appointed  by  the  mayor,  with  the  mayor  president,  ex  officio.  The  board 
work  all  right,  or  it  may  not.  It  places  the  health  department  in  an 
inferior  position,  for  this  reason:  the  prominent  features  there  will  be 
the  police  and  the  fire  departments.  What  pertains  to  public  health,  when  it 
comes  to  this  question,  will  be,  to  a  great  extent  slighted,  the  same  way 
we  have  it  at  the  present  time  in  Toledo.  The  board  of  control  has 
charge  of  the  health  department,  and  the  health  department  is,  in  slan^ 
phrase,  a  side  show.  The  board  is  not  composed  of  members  who  are 
in  any  way  interested  directly  in  public  health  matters,  have  never  made 
a  study  of  it.  The  entire  responsibility  there  falls  upon  myself,  and  it  is 
too  much  of  a  responsibility  for  one  man  to  hold.  The  proper  plan 
would  be  for  the  mayor  to  appoint  men,  if  he  appoints  them  at  all,  who  are 
mentally  competent,  and  who  understand  the  principles  of  sanitation 
sufficiently  to  be  an  advisory  board  for  the  controlling  board. 

Mr.  Willis:     How  do  you  hold  your  office  now? 

Dr.  Brant:  By  appointment  of  the  board  of  police  commissioners; 
thev  are  the  board  of  health. 
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Mr.  Willis:    You  are  an  officer  of  the  board,  then   ? 

Dr.  Brant:     Yes. 

Mr.  Comings:    That  is  in  a  city? 

Dr.  Brant :  Yes ;  the  city  of  Toledo.  It  is  a  most  intelligent  board, 
but  yet,  at  the  same  time,  they  do  not  help  much. 

Mr.  Willis:  If  I  understand  your  proposition,  I  cannot  see  why 
the  board  of  public  safety  would  not  be  just  as  good  a  board  as  the  police 
commissioners  ? 

Dr.  Brant :  Here  is  the  proposition,  on  the  other  hand :  You  have 
six  cities  or  seven,  in  the  state  of  Ohio,  where  the  board  of  police  com- 
missioners are  the  board  of  health ;  all  the  balance  of  your  cities  have  a 
separate  board  of  health.  Now,  to  conform  with  your  state  law,  there 
must  of  necessity  be  some  uniform  features  about  it,  and  it  would  be  much 
easier  for  these  six  cities  to  give  up  two  boards,  acting  as  one,  and  con- 
form to  the  laws  for  the  balance  of  the  cities,  in  having  one  board,  as 
the  law  now  requires,  indeed,  there  is  a  section  stating  the  board  shall  be 
composed  of  five  members,  one  appointed  annually.  It  is  a  matter  of 
little  importance  whether  we  are  under  the  board  of  public  safety,  or  a 
subordinate  board  of  health,  so  far  as  that  is  concerned. 

Mr.  Price:  In  a  city  like  Toledo,  say  that  you  have  five  members 
of  the  board  of  health ;  is  it  practicable  for  those  members  on  the  board 
of  health  to  serve  without  compensation? 

Dr.  Brant :     I  don't  see  why ;  they  do  as  good  work  without,  as  with. 

Mr.  Price:  Then  having  inferior  officers  and  clerks  and  provide  a 
salar\'  for  them? 

Dr.  Brant:  Yes,  the  clerk  or  officer,  does  the  work  and  is  paid 
for  it.  The  board  meets  twice  a  month ;  the  first  meeting  is  devoted  to 
police  affairs ;  the  second  meeting  is  devoted  to  public  health  affairs  and 
police  affairs  together;  at  that  time  we  make  our  monthly  health 
report  for  the  month  previous.  They  serve  without  compensation,  in 
our  city. 

Mr.  Price:  I  think  they  should  serve  anywhere  without  compensa- 
tion? 

Dr.  Brant:  I  don't  think  it  woud  be  advisable  for  boards  of  health 
to  serve  with  compensation;  but  that  is  a  matter  for  the  committee  to 
decide.  It  would  be  better  for  them  to  serve  without,  then  you  would 
get  public-spirited  men,  men  who  were  interested  in  the  subject. 

Mr.  Price :     Do  you  think  the  same  is  true  of  hospitals  and  asylums? 
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Dr.  Brant :  Well,  that  is  getting  something  different,  you  are  get- 
ting into  a  field  of  which  I  know  nothing ;  .1  know  of  the  workings  of 
the  asylum  system. 

Judge  Thomas :  Your  idea,  Doctor,  is  to  make  the  board  of  health 
similar  to  what  it  is  generally,  throughout  the  State  now? 

Dr.  Brant:    Yes,  to  retain  what  they  now  have. 

Judge  Thomas :  Simply  the  statutes  as  they  now  are,  outside  of  the 
larger  cities? 

Dr.  Brant :     No,  make  it  uniform. 

Judge  Thomas:     Making  the  present  law  apply  to  all  cities? 

Dr.  Brant:    Yes. 

Mr.  Denman :  You  feel  then,  from  your  year's  experience,  that  the 
business  of  our  health  department  at  home,  in  Toledo,  is  run  subordinate 
to  our  police  department? 

Mr.  Brant :     Yes,  very  much  so. 

Mr.  Denman :     That  has  always  been  my  understanding. 

Doctor  Probst :     I  will  ask  Doctor  Forshay  to  address  us  now. 

Dr.  Forshay:  Mr.  Chairman  and  Gentlemen:  The  reason  for  our 
appearance  here  to-day,  is  simply  our  interest  in  the  question  of  public 
health,  as  a  whole,  as  it  affects  the  citizens  of  every  municipality  in  the 
State,  whether  large  or  small. — I  speak  for  the  committee  that  comes 
from  the  Academy  of  Medicine,  of  Cleveland. — Our  community  has  no 
direct  connection  whatever  with  the  health  officers  of  Cleveland,  the 
actual  administration  of  its  affairs,  and  has  never  had  any  connection, 
and  we  come  simply  representing  the  medical  society,  which  has  a  very 
definite  interest  in  the  question  of  the  health  of  the  whole  community. 
We  have  adopted  a  resolution  which  has  been  presented  to  you,  asking 
that  the  administration  of  the  health  affairs  in  our  own  municipality,  be 
made  independent;  that  is,  independent  of  police  and  fire  departments, 
independent  of  the  construction  of  sewers  and  the  digging  of  ditches, 
independent  of  the  question  of  franchises,  or  whatever  else  the  munici- 
pality may  have  to  do.  It  seems  to  me  that  it  should  not  need  much  argu- 
ment to  prove  that  the  question  of  the  health  of  the  people  of  a  commimity 
is  of  such  importance  as  to  demand  that  its  care  should  be  placed  in  the 
hands  of  a  board,  or  of  a  man  who  gives  his  entire  time  to  this  question. 
It  is  a  problem,  or  a  recurring  series  of  problems,  which  call  for  accurate 
knowledge  along  one  definite  line.  After  consideration  of  the  question, 
with  representatives  from  the  various  parts  of  the  State,  we  are  all  agreed 
that  the  administration  of  the  department  of  health  in  all  our  cities,  could 
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best  be  carried  out  by  a  board  of  health  consisting  of  five  members,  the 
term  of  office  being  five  years,  one  member  being  appointed  by  the  mayor 
of  the  city,  each  year.  Of  course,  we  are  not  experts  in  legal  matters, 
and  there  should  be,  very  likely,  some  flaws  in  that;  we  arc  looking 
upon  it  simply  as  sanitarians,  the  advantages  of  having  a  board  of  that 
sort.  The  advantages  are  about  these:  The  board  being  unpaid,  it 
would  be  a  matter  of  honor  to  serve  upon  it;  a  man  would  be  giving 
his  time  to  the  public  health  of  the  community ;  it  being  unpaid,  it  would 
not  become  a  matter  of  political  patronage ;  the  term  of  office  being  five 
years,  the  board  would  be  continuous;  the  term  of  the  health  officers 
would  move  along  from  year  to  year,  without  their  being  turned  out  by 
changes  in  the » administration,  and  from  the  standpoint  of  the  medical 
profession,  we  believe  that  the  interest  of  the  public  would  be  best  served 
by  a  health  department  which  is  under  civil  service  regulations,  with 
the  health  officer  himself  given  a  very  permanent  tenure  of  office,  just 
as  permanent  as  may  be,  always  considering  the  question  of  good  be- 
havior. 

I  believe  there  is  only  one  other  thing  I  would  like  to  say;  then  I 
shall  be  glad  to  answer  any  questions  from  members  of  the  Committee, 
At  the  present  time,  the  cities  and  towns  in  this  State  have  their  health 
affairs  placed  in  the  hands  of  the  Board  of  Health,  appointed  in  the  way 
which  we  have  agreed  upon,  and  suggested  to  you  to  incorporate  into  the 
code, — they  are  now  serving  under  practically  these  same  provisions; 
that  law  was  passed  by  this  Legislature,  of  which  the  committee  to 
which  I  have  the  honor  to  speak,  are  members,  and  it  is  difficult  to  see  a 
good  reason  for  disturbing  a  method  of  government  which  is  now  in  good 
working  order,  and  is  giving  satisfaction  in  the  various  parts  of  the  State. 
Dr.  Probst  has  in  his  pocket,  and  later,  no  doubt,  will  read  to  you,  letters 
from  many  towns  in  the  State,  saying  that  this  new  law  passed  by  this 
Legislature  last  session,  is  proving  satisfactory  in  all  of  them. 

Mr.  Guerin:  In  one  of  the  codes  introduced  here,  it  is  planned  to 
have  the  heads  of  the  different  departments  in  the  city  appointed  by  the 
mayor  for  the  term  of  three  years,  and  also,  this  same  bill  provides  that 
all  the  employes  and  officers  of  the  Board  of  Health  shall  be  under  the 
merit  system,  or  civil  service,  so-called:  I  will  ask  you  what  objection 
could  be  made  to  the  heads  of  departments,  five  of  them,  the  mayor,  the 
director  of  public  safety,  the  director  of  public  service,  director  of  public 
accounts  and  the  president  of  the  city  council,  acting  as  a  Board  of 
Health?     The  bill  prescribes  that  they  shall  have  charge  of  their  various 
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departments,  and  the  mayor,  in  particular,  is  supervisor  over  everything,: 
it  comes  within  the  province  of  their  duty,  as  laid  down  in  this  code,  to 
keep  him  advised  as  to  the  condition  of  each-  department,  and  I  would 
ask  you  whether,  in  your  opinion,  they  would  not  be  better  fitted  to  serve 
as  a  Board  of  Health  than  persons  who  are  appointed  by  the  mayor,  who 
only  meet  occasionally,  and  who  are  not  advised,  as  a  rule,  as  to  the 
physical  condition  of  the  city,  or  of  that  community  ? 

Dr.  Forshay :  Replying  to  Mr.  Guerin,  I  would  say  that  not  having 
thought  about  a  code,  providing  these  things  as  he  says,  I  am  hardly  pre- 
pared to  give  a  definite  opinion ;  but  I  do  not  see  any  very  great  objectioR 
to  having  the  Board  so  constituted.  The  only  one  is  this:  That  these 
men  whom  you  name  are  men  who  are  very  busy  with  their  departments 
of  the  city's  business,  and  I  believe  that  the  question  of  public  health  is- 
of  sufficient  importance  to  require  men  with  no  other  public  duty  except 
that. 

Mr.  Guerin :  Don't  you  think  that  a  business  man  who  is  fitted  by 
intelligence  and  experience  to  serve  upon  such  a  board  —  which,  I  agree 
with  you,  is  of  immense  importance  —  will  have  enough  of  his  own 
private  business  to  attend  to,  that  he  will  not,  as  a  matter  of  fact,  be 
able  to  give  this  subject  such  attention  as  the  other  men  would,  who  were 
in  the  public  service,  and  part  of  whose  duty  it  is  to  look  after  this 
matter  ? 

Dr.  Forshay:  I  presume  that  would  depend  entirely  upon  the  per- 
sonality of  the  men  in  any  given  case.  Dr.  Brant's  experience  in  Toledo 
would  show  it  works  very  well  there  in  a  large  city. 

Mr.  Price:  Doctor,  state  whether  or  not,  in  your  judgment,  other 
boards,  such  as  Boards  of  Asylums,  House  of  Refuge  and  Boards  of 
Libraries,  whether  you  think  better  service  would  come  to  the  public  if 
those  were  placed  outside  the  domain  of  politics,  and  without  salaries? 

Dr.  Forshay :  I  am  a  member  of  a  number  of  such  boards,  and  I 
shall  certainly  say  yes. 

Mr.  Price :  You  are  a  member  of  the  Board  of  Epileptic  Hospital  at 
Gallipolis,  are  you  not? 

Dr.  Forshay:     Yes,  sir. 

Mr.  Price :  We  have  in  our  cities  public  institutions,  we  have  reform- 
atories, we  have  eleemosynary  institutions  of  different  sorts:  by  exper- 
ience, we  have  segregaterl  those  from  the  political  machinery  in  a  munici- 
pality:  that  has  been  done  through  a  period  of  fifty  years.  In  your 
observation,  has  there  ever  been  any  lack  of  receiving  good  service  in 
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these  departments,  by  making  them  separate  and  distinct,  and  permitting 
the  members  to  serve  without  compensation? 

Dr.  Forshay :     Quite  the  contrary. 

Mr.  Willis:  In  the  hearings  before  this  committee,  a  great  deal 
has  been  said  about  the  relative  merits  of  the  board,  and  of  the  individual. 
Doctor,  I  would  like  to  know  whether,  in  your  opinion,  health  affairs 
would  be  better  administered  by  boards  or  by  individuals  appointed  for 
that  purpose? 

Dr.  Forshay:  I  can  answer  that  readily;  I  think  it  would  be  better 
administered  by  a  combination  of  both ;  I  think  tl\e  proposition  to  have  a 
Board  of  Health,  which  shall  be  the  adviser  of  the  health  officer,  will 
combine  the  virtues  of  both  methods.  He  will  meet  with  the  board  and 
make  reports,  and  he  will  probably  during  thirty  days  of  the  month,  act 
upon  rules  established  by  the  board.  When  he  gets  into  difficulties  which 
one  head  always  does,  he  has  a  board  of  five  members  to  fall  back  upon, 
and  with  which  to  counsel. 

Mr.  Comings:  Is  it  not  true  that  the  duties  of  a  board,  so-called, 
are  more  legislative  than  administrative? 

Dr.  Forshay :  I  am  not  lawyer  enough  to  answer  that  question,  Mr. 
Comings.  I  should  hardly  think  —  but  I  am  not  prepared  to  say  as  to  that 
side  of  it. 

Mr.  Comings:  Dr.  Probst,  do  you  not  regard  the  board  more  legis- 
lative than  administrative? 

Dr.  Probst :  Not  more  so,  I  should  say  they  are  both  legislative  and 
administrative.  The  Health  Board  devises  a  certain  code  of  health  rules 
and  regulations,  and  they  remain  in  force  without  any  further  legislation, 
until  disputed  or  destroyed  by  a  subsequent  board. 

Mr.  Comings:  I  think  the  committee  ought  to  understand  that  the 
duties  of  the  health  board  are  legislative,  almost  entirely,  as  I  understand . 
the  code. 

Judge  Thomas:  Doctor,  the  present  organization  of  the  Board  of 
Health  for  all  cities,  except  the  leading  cities  of  the  state,  is  under  the 
general  law.  is  it  not?  The  general  law  passed  last  winter?  And  so  far 
as  you  know.  Doctor,  that  organization  of  the  Board  of  Health  has 
worked  well,  has  it  not? 

Dr.  Probst:    The  workings  are  all  good. 

Judge  Thomas:  And  satisfactory  to  the  various  cities,  as  far 
as  you  know? 

Dr.  Probst :    Yes,  sir. 
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Judge  Thomas :  The  law  as  now  constituted,  does  not  provide  for 
a  civil  service  commission  in  relation  to  the  Board  of  Health  in  the  cities, 
does  it? 

Dr.  Probst:     No,  sir. 

Judge  Thomas :  If  the  Boards  of  Health,  then,  are  to  be  appointed 
without  compensation,  as  provided  in  the  present  law,  in  your  judgment. 
Dr.  Forshay,  would  it  be  necessary  to  have  a  merit  system  connected 
with  the  Board  of  Health? 

Dr.  Forshay:  Yes;  for  the  subordinate  employes;  that  would  re- 
move any  possibility  of^the  position  being  used  for  political  purposes. 

Judge  Thomas:  Don't  you  think  that  expense  might  be  dispensed 
with,  if  the  board  is  appointed  without  compensation  —  the  expense  of 
the  Civil  Service  Commission? 

Dr.  Forshay :     I  don't  know  that  it  would  make  any  expense. 

Judge  Thomas :  Wouldn't  it  be,  in  your  opinion,  expensive,  to  pro- 
vide examinations  for  persons  who  desired  positions  in  the  health  de- 
partment ? 

Dr.  Forshay:  Not  if  we  had  a  Board  of  Health  serving  without 
pay. 

Judge  Thomas:  If  the  board  itself  is  acting  without  pay,  where  is 
the  need  of  applying  the  civil  service  rules  to  their  department? 

Dr.  Forshay :  It  has  not  any  reference  to  the  members  of  the  board 
themselves  being  under  civil  service;  it  has  reference,  in  large  cities, 
where  as  you  know,  the  Boards  of  Health  have  control  of  a  large  force 
of  sanitary  police,  to  such  employes.  Also,  they  have  a  certain  number 
of  clerks  in  the  office ;  it  is  those  employes  that  we  have  reference  to,  as 
to  being  under  civil  service,  not  the  members  of  the  board. 

Judge  Thomas:     You  think  those  should  be  under  civil  service? 

Dr.  Forshay  :     Very  decidedly. 

Mr.  Dcnnian  :  Would  you  have  the  executive  office  appointed  under 
the  merit  system,  or  appointed  independently  by  the  board? 

Dr.  Forshay :  Well,  I  don't  know  that  it  makes  a  very  great  differ- 
ence ;  if  he  is  appointed  by  the  board,  and  only  the  term  of  one  member 
expires  a  year,  it  will  take  a  number  of  years  before  enough  of  a  change 
is  made  to  disturb  him ;  it  makes  a  reasonably  permanent  officer ;  it 
makes  it  impossible  to  chancfc  the  complexion  of  the  board,  rapidly. 

Judcre  Thomas :  Would  not  that  same  thing  be  true  of  all  the  other 
officers? 
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Dr.  Forshay :  I  don't  know ;  it  might,  if  there  were  only  a  few  of 
them;  but  if  there  were  a  great  lot,  there  would  be  a  temptation  for 
politicians  to  put  a  pressure  on  the  board;  and  remember  this:  This 
health  officer  will  be  the  executive  head  of  the  department,  and  the 
Board  of  Health  will  be  serving  largely  as  his  advisers;  therefore,  the 
health  officer  will  be  in  the  same  relation  to  the  subordinates  of  his 
department,  as  would  members  of  the  B6ard  of  Public  Safety  be  to  the 
police  force.  It  ought  to  be  possible,  probably,  to  remove  the  executive 
head  in  case  cause  arose ;  but  the  term  of  office,  to  allow  him  to  become 
familiar  with  his  duties,  should  be  as  permanent  as  possible;  the  pro- 
position made  by  one  of  the  most  experienced  of  sanitarians,  Ernest 
Wendle,  of  Buffalo,  was  to  make  the  term  ten  years. 

Judge  Thomas:  If  you  introduce  civil  service  rules  into  the  Board 
of  Health,  that  will  be  a  new  element  that  is  not  now  in  the  law? 

Dr.  Forshay:  One  reason  for  that  is,  that  the  law  now  applies  to 
boards  in  small  towns,  and  specifically  excepts  the  large  towns,  in  which 
the  largest  number  of  employes  would  necessarily  be. 

Judge  Thomas :  Then  your  idea  is  that  what  would  be  good  for  the 
small  towns  would  not  be  good  for  the  large  towns? 

Dr.  Forshay :     Good  for  both  equally,  without  question. 

Judge-  Thomas :  Tf  this  board  and  this  organization  works  well  in 
the  small  towns,  why  would  it  not  work  well  in  the  large  ones,  without 
civil  service? 

Dr.  Forshay:  Because  of  the  larger  number  of  employes;  because 
party  politics  makes  a  good  deal  more  out  of  spoils  in  large  communi- 
ties than  in  small,  and  because  of  the  tendency  to  build  up  a  machine, 
permitted  by  great  population. 

Judge  Thomas:  There  is  not  much  chance  where  the  board  ap- 
points the  chief  officer? 

Dr.  Forshay :  I  have  seen  some  pretty  good  machines  built  up  in  the 
department  of  health. 

Mr.  Guerin :  I  would  like  to  ask  the  doctor  one  question :  The 
purpose  of  including  the  health  department  in  the  merit  system,  is,  in  the 
first  place,  to  secure  persons  who  are  qualified  to  perform  the  duties, 
and  secondly,  the  removal  of  that  department  from  politics  as  fas  as 
possible.  -I  will  ask  you  whether,  in  your  opinion,  a  board  for  the  con- 
duct of  the  merit  system,  appointed  by  the  governor,  a  bi-partisan  state 
board,  having  jurisdiction  over  each  of  their  departments  in  the  state 
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of  Ohio,  would  not  remove  that  more  remotely  from  politics  than  a 
Board  of  Directors  of  Public  Safety  in  each  city  appointed  by  the  mayor? 

Dr.  Forshay:     If  honestly  executed,  I  think  it  would. 

Mr.  Guerin:  I  will  ask  you  further  whether  or  not  you  do  not 
consider  that  a  State  Board,  so  appointed,  which  is  conducted  on  the  line 
of  the  merit  system  in  the  Postoffice  Department  of  the  National  govern- 
ment, making  a  special  study  of  that  subject,  giving  all  their  time  and 
attention  to  it  —  if  they  would  not  have  a  better  idea  and  a  more  intel- 
ligent idea  as  to  the  qualifications  required  for  members  of  that  depart- 
ment, than  a  bi-partisan  city  board,  appointed  for  a  short  term  of  years? 

Dr.  Forshay :     I  should  think  they  would. 

Dr.  Probst :  I  shall  be  glad  to  have  Doctor  Warner,  a  member  of 
the  State  Board  of  Health,  address  us  next.     Dr.  Warner. 

Dr.  Warner :     Gentlemen  —  I  think  it  would  be  well  for  Dr.  Probst 
to  state  to  the  committee,  in  a  few  words,  the  workings  of  the  Board  o£ 
Health  as  it  is.     I  think  from  some  questions,  perhaps  the  members  d 
not  all  understand  the  Health  Board  system  as  it  has  been  in  opcration^r-^ 
for  the  last  ten  years.    Very  briefly  the  doctor  will  explain  this. 

Dr.  Probst :  Mr.  Chairman,  and  Gentlemen  —  The  operation  of  thi 
Board  of  Health,  under  the  present  law,  is  briefly  this :  The  law  creat 
a  board  of  five  members,  as  stated,  and  requires  them  to  meet  once 
month,  and  at  such  other  times  as  they  may  deem  necessary.  The  la 
authorizes  this  Board  of  Health  tp  make  such  rules  and  regulations  fo^K"  -r 
the  abatement  or  suppression  of  nuisances,  and  for  the  control  of  infec —  ^==" 
tious  and  contagious  diseases  as  that  board  may  deem  necessary  and  ex—  ^^' 
pedient,  and  when  those  are  adopted,  published  and  recorded,  they  hav^^'^ 
all  the  force  and  effect  of  ordinances  of  the  cities  or  villages.  The  la^*^*^^ 
requires  this  board  to  employ  a  health  officer,  who  is  the  executive  officei^  ^^ 
of  the  board.  It  is  the  duty  of  this  officer  to  enforce  the  rules  and  reg—"^' 
ulations  made  by  the  local  Board  of  Health.  There  are  two  classes  o^  ^' 
regulations  that  should  be  understood,  to  show  the  functions  of  the  board.  -^^' 
The  board  adopts  what  is  usually  called  standing  orders  and  legulations.  -^^' 
which  are  orders  of  general  effect  that  apply  to  all  the  places,  or  all  tht-^'^ 

citizens  of  a  town,  alike;  these  have  to  be  published,  the  same  as  ordi "^ 

nances,  before  going  into  eflFect.     These  the  health  officer  may  enforce--  =^ 
without  further  action  on  the  part  of  the  Board  of  Health.     But  th^^ 
board  may  adopt  special  orders  to  meet  any  special  case,  when  an  epi- 
demic may  appear,  or  something  of  that  kind,  that  requires  particular 
rules  and  regulations.     Then  it  is  necessary  for  the  Board  of  Health  to 
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hold  a  meeting:  and  adopt  such  measures  as  they  may  deem  necessary, 
and  the  health  officer,  or  the  executive  officer,  will  see  that  these  are 
enforced,  or  put  into  eflFect.  That  is  about  the  operation  of  the  Board 
of  Health,  except  in  the  keeping  of  its  records,  which  is  done  by  the  clerk. 

Mr.  Guerin :  While  Dr.  Probst  is  on  his  feet,  I  want  to  a§k  a  ques- 
tion. I  want  to  ask  your  opinion  and  your  judgment  on  the  proposition 
that  I  laid  down  a  few  minutes  ago,  of  having  the  heads  of  departments 
of  the  city,  who  hold  office  for  three  years,  each  one  of  whom  is  con- 
tinually kept  advised  of  the  physical  condition  of  the  city,  in  his  depart- 
ment, have  them  act  as  a  Board  of  Health  —  what  objection  is  there 
to  that  ? 

Dr.  Probst :  The  objection,  in  comparison,  would  be  that  these  men, 
while  they  have,  or  may  have,  considerable  knowledge  of  the  physical 
condition  of  the  city,  may  have  slight  knowledge  of  sanitary  laws  and 
regulations.  The  man  who  is  willing  to  give  his  time  and  attention  to 
the  duties  of  the  Board  of  Health,  and  who  would  certainly  comprehend 
those  points,  would  certainly  be  more  fitted  to  attend  to  such  affairs,  than 
would  a  man  who  was  elected  for  some  other  purpose. 

Mr.  Guerin:  Carrying  out  the  statement  that  you  made  a  few 
minutes  ago,  that  your  Board  of  Health  was,  in  its  nature,  a  board  of 
executive  officers,  and  supposing  that  the  executive  officers,  and  all  other 
employes  of  that  department  were  under  a  strict  merit  system,  or  civil 
service,  I  will  ask  you  whether  it  is  not  better  that  the  members  of  that 
Board  of  Health  should  be  in  such  a  position,  leaving  the  executive  part 
of  the  business  to  the  executive  officers,  that  they  should  be  in  such  a 
position,  that  they  have  absolute  knowledge,  at  all  times,  of  the  physical 
condition  of  the  city  and  community,  and  that  in  their  official  capacity, 
that  is  a  part  of  their  duty,  to  advise  with  the  executive  officer  of  the 
board,  whether  you  would  not  have  better  results? 

Dr.  Probst:     No. 

Mr.  Guerin:  Then  you  would,  if  you  should  pick  up  a  professional 
man,  who  may  be  advised  as  to  sanitation,  but  who  has  his  own  business 
aflfairs  to  look  after,  and  if  you  would  not  find,  in  such  event,  that  his 
acting  as  a  member  of  the  board  was  simply  a  secondary  consideration  ? 

Dr.  Probst:     I  should  hold  the  directly  opposite  view.     I  want  to 

correct  the  impression  that  the  Board  of  Health  is  merely  advisory  to 

the  health  officer ;  the  Board  of  Health  is,  in  fact,  executive,  in  the  sense 

that  it  makes  any  order  it  chooses,  and  the  health  officer  acts  as  the  hand 

of  that  board  in  carrying  out  those  orders ;  he  is  executive  to  that  extent. 
19 
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The  Board  of  Health  adopts  a  certain  measure,  and  says  to  the  health 
officer,  *'You  enforce  it." 

Mr.  Guerin :  Let  me  go  one  step  further  and  ask  you  if  you  have 
not  found,  both  on  the  state  board  and  in  local  boards,  where  they  have 
competent  executive  officers,  that  the  action  of  the  board  is  very  largely 
controlled,  in  the  making  of  its  orders  and  regulations,  by  the  sugges- 
tions and  advice  of  the  executive  officer  ? 

Dr.  Probst:     Oh,  I  thinly  that  is  largely  true  of  any  relation  of  men. 

Mr.  Guerin:  I  will  ask  you  if  it  is  not  particularly  true  on  the 
State  Board  of  Health? 

Dr.  Probst:  You  ask  some  member  of  the  State  Board  of  Health, 
who  is  present. 

Mr.  Guerin :     I  think  we  will  all  agree  on  that  proposition. 

Mr.  Price:  Is  it  not  better  that  the  Board  of  Health  should  be  so 
constituted  that  it  should  not  have  any  of  the  duties  of  looking  after  the 
financial  interests  of  the  municipahty  thrown  upon  it? 

Dr.  Probst:     I  think  so,  yes. 

Mr.  Price:  The  Board  of  Health  that  must  look  after  the  finaii*^^^ 
of  a  municipality  will  not  be  as  free  and  as  independent  as  one  that  is 
not  required  to  look  after  those  finances  —  is  that  your  judgment? 

Dr.  Probst:     I  tnmk  that  would  be  true. 

Jurlge  Thomas:  Doctor,  under  the  law  as  it  is  now,  is  it  not  true 
that  certain  local  boards  of  health  have  taken  upon  themselves  to  ad<^P^ 
rules  and  regulations  to  quarantine  certain  towns  and  public  places,  ^^^ 
against  the  other  ? 

Dr.  Probst :     That  arises  quite  frequently,  in  some  epidemic. 

Judge  Thomas:     Is  that  a  power,  in  your  judgment,  that  ougH^ 
be  lodged  in  the  local  board  of  health,  or  in  the  State  Board  of  Healtl"*- 

Dr.  Probst:  Well,  I  think  it  is  a  power  that  should  be  granted  ^^ 
the  local  board,  but  that  it  ou^ht  to  be  very  largely  controlled  by  s^^'^^^ 
authority ;  it  is  liable  to  very  great  abuse. 

Judge  Thomas:     Would  you  advise  some  amendment  in  the  pre^^" 
law,  in  that  respect? 

Dr.  Probst :     I  think  so,  yes. 

Judge  Thomas:     Is  the  present  Board  of  Health  law  such  a  la^v    ^^ 
was  advised  chiefly  by  the  present  Board  of  Health  of  the  State? 

Dr.  Probst:     The  present  law  was  drafted  by  the  State  Board   ^^ 
Health,  and  was  then  submitted  to  a  representative  committee  of  the 
various  boards  of  health,  some  35  or  40  men,  who  were  called  on  account 
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-of  their  long  experience,  and  the  bill  finally  approved,  after  some 
amendment. 

Judge  Thomas:  This  particular  part  I  now  speak  of  was  not 
specially  called  to  the  attention  of  the  state  board  at  that  time  ? 

Dr.  Probst:     No. 

Judge  Thomas :  Would  you  be  willing  to  have  prepared  and  submit 
to  the  committee  an  amendment  to  the  law  embodying  the  view  that  you 
have  spoken  of  now,  so  as  to  give  —  while  it  gives  the  local  board  the 
right  to  adopt  regulation  of  that  kind  —  so  as  to  give  the  controlling 
power  to  the  State  Board  ? 

Dr.  Probst :     I  shall  be  very  glad  to  submit  a  measure  of  that  kind. 

Mr.  Guerin:  I  will  state  to  the  gentleman  that  he  will  find  that  in 
House  Bill  No.  14,  if  he  will  look  for  it.  Doctor,  I  want  to  ask  you, 
from  your  experience  and  observation,  and  from  your  knowledge  on  the 
subject,  if  you  do  not  think  that  the  State  Board  of  Civil  Service  Com- 
missioners, which  has  the  conduct  of  the  entire  merit  system  of  the 
state,  in  making  that  a  study,  part  of  the  duty  of  which  board  it  is  to 
obtain  from  the  state  officers  and  the  local  officers  of  every  department 
of  city  government  under  their  control,  a  statement  of  the  needs,  and 
the  requisites  that  a  man  should  possess  in  order  to  entitle  him  to  hold  a 
position,  and  obtain  from  them  a  list  of  the  persons  to  be  employed,  and 
the  nature  of  their  employment,  and  advise,  for  instance,  with  your  State 
Board  of  Health,  as  to  what  subject  should  be  covered  in  the  civil  service, 
and  the  nature  and  extent  of  the  examination, —  if  you  do  not  think  that 
examinations  conducted  by  that  State  Board  would  furnish  the  local 
health  department  better  and  more  efficient  and  more  thoroughly  qualified 
men,  than  under  a  civil  service  arrangement  conducted  by  a  bi-partisan 
board  of  four,  appointed  in  each  city  by  the  mayor,  and  if,  at  the  same 
time,  you  do  not  think  that  politics  would  be  more  remotely  removed 
from  your  department,  than  it  would  under  the  bi-partisan  board  I  have 
just  mentioned?     Do  you  understand  me? 

Dr.  Probst:     Well,  I  think  — 

Judge  Thomas:  Mr.  Chairman,  I  object  to  the  gentleman  from 
Erie  stating  that  question,  on  the  ground  that  it  may  be  competent,  but 
not  relevant  to  this  particular  subject. 

Mr.  Guerin:     Both  bills  are  under  consideration. 

Judge  Thomas :  It  seems  to  me  the  gentleman  is  trying  to  project 
into  this  discussion  some  points  in  favor  of  another  bill,  when  we  are 
trying, to  arrive  at  some  conclusion  on  this  general  subject. 
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Mr.  Guerin :  I  would  like  to  state  that  in  House  Bill  No.  14,  there 
is  a  department  of  boards  of  health,  probably  as  fully  set  forth  as  in  House 
Bill  No.  5,  and  I  do  not  see  anything  out  of  the  way  at  all  in  my  asking 
the  question  in  reference  to  what  is  contained  there. 

Judge  Thomas:     Oh,  I  will  withdraw  the  objection. 

Mr.  Guerin :  Mr.  Thomas  may  think  that  House  Bill  No.  5,  is  the 
only  one  under  consideration,  and  perhaps  later,  he  will  change  his  mind. 
If  the  Doctor  care  to  answer  the  question,  I  would  be  glad  to  have  him. 
do  so. 

Dr.  Probst :  I  do  not  think  I  am  competent  to  answer  a  question  of 
that  kind.  I  want  to  say  I  should  be  greatly  gratified  if  the  legislature 
would  give  us  a  purely  merit  system  for  the  health  department;  but 
there  is  one  proposition  that  has  come  up  here,  with  which  I  can  hardly 
agree;  that  is.  that  should  not  include  the  health  officer,  that  it  should 
be  all  of  the  employes  of  the  board  of  health  below  the  health  officer. 
You  have  to  keep  in  mind  that  this  general  act  will  apply  to  the  largest 
cities,  aud  also  to  the  cities  of  5,000.  Now,  in  those  cities,  outside  of 
the  board  of  health,  there  is  practically  no  one  to  go  under  the  merit 
system  except  the  health  officer ;  but  at  the  most  there  would  be  a  health 
officer  and  a  clerk  and  a  sanitary  policeman,  and  the  important  part  of 
the  machine  would  be  the  health  officer;  he  would  be  the  man  whose 
efficiency  you  would  want  to  guarantee  by  any  system  that  would  place 
him  in  office,  and  keep  him  there;  if  there  should  be  a  merit  system,  it 
seems  to  me  it  would  go  to  the  health  officer.  I  might  say,  in  this  con- 
nection, there  is  a  bill  before  parliament,  in  England — and  England  is 
credited  with  being  very  progressive  in  these  matters — and  the  propo- 
sition there  is  to  maintain  their  medical  officer  of  health,  as  they  call  them^ 
in  office  until  the  age  of  63  years,  when  they  are  retired  upon  pension^ 
according  to  their  terms  of  service ;  but  the  idea  is  to  keep  in  office  men 
who  are  fitted  for  that  position,  and  the  executive  officers,  and  not  merely 
the  clerks  and  santiary  policemen. 

Mr.  Price:     In  a  village,  the  health  officer  is  the  clerk  of  the  board? 

Dr.  Probst :  No,  sir ;  the  law  provides  that  the  board  shall  appoint 
a  health  officer  and  a  clerk;  it  used  to  be  that  he  was  the  clerk,  but  is 
not  so  now. 

Mr.  Price:  Do  you  think  those  two  ought  to  be  kept  distinct,  in 
villages  ? 

Dr.  Probst :  There  is  no  particular  object  why ;  I  think  in  villages 
the  health  officer  might  easily  be  the  clerk. 
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Mr.  Denman:  Doctor,  in  conducting  civil  service  examinations, 
would  it  not  be  necessary  for  the  board  to  ask  many  questions  to  qualify 
the  applicant,  questions  as  to  conditions  prevailing  in  the  particular  cities 
where  he  might  be  expected  to  serve? 

Dr.  Probst:  I  think  a  part  of  his  examination  should  be  of  that 
nature. 

Mr.  Denman :  Do  you  think  that  could  be  as  well  done  by  the  State 
board  as  by  a  local? 

Dr.  Probst :  Do  I  feel  that  the  State  board  would  not  be  as  well  in- 
formed as  to  local  conditions? 

Mr.  Denman :  Yes ;  as  to  the  extent  of  the  examination,  such  as  will 
determine  the  qualifications  of  the  applicant  for  the  particular  city,  as 
could  the  local  board  ? 

Dr.  Probst:  Oh,  I  see  no  reason  why  the  State  board  should  not 
conduct  the  proper  examination  of  a  health  officer  for  any  locality ;  there 
may  be  some  peculiarities,  but  these  arc  general  rules  that  would  apply 
to  every  city  and  village  in  the  State,  that  the  men  should  be  acquainted 
with. 

Dr.  Warner  ,was,  at  this  point,  introduced  by  the  chairman  and 
addressed  the  committee  as  follows : 

Mr.  Chairman  and  Members  of  the  Committee:  Without  attempt- 
ing to  consume  but  a  little  of  your  time,  I  simply  want  to  speak  along  one 
line,  in  the  consideration  of  this  code,  and  that  is  the  appointment  of  the 
local  board  of  health,  rather  than  to  have  a  board  of  public  safety  or  of 
public  affairs,  acting  in  the  capacity  of  a  body  appointing  the  executive 
officer  to  act  as  health  officer.  I  believe  that  in  the  conduct  of  the  office 
in  that  way,  you  will  more  nearly  get  this  question  of  public  health  out 
of  politics.  Public  health  is  a  thing  that  concerns  us  all,  and  I  see  from 
the  trend  of  your  remarks  that  you  are  as  anxious  as  we  are  to  get  public 
health  boards  are  largely  as  possible  out  of  politics.  Now,  then  to  take 
this  matter  away  from  one  of  these  boards  of  public  safety  or  public  af- 
fairs, and  appoint  a  board  of  health,  1  believe  you  would  more  nearly 
accomplish  that  end.  I  recognize  the  disadvantage  of  a  multiplicity  of 
boards,  of  having  a  board  for  this  and  a  board  for  that,  but  here  is  one 
of  the  places  where  I  believe  will  do  better  to  have  a  separate  board  of 
health.  It  is  better  because  we  are  getting  it  more  concentrated  and  cen- 
tralized, in  the  first  place,  and  then  it  is  more  nearly  away  from  politics. 
These  men  are  giving  their  time  and  attention  to  this  question  of  public 
health,  and  they  will  make  a  more  extended  study  of  the  question,  then, 
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whereas,  if  it  is  in  the  hands  of  the  board  of  public  affairs,  or  the  board 
of  public  safety,  or  service,  the  attention  of  the  members  of  those  boards 
is  drawn  too  much  to  the  fire  department  and  to  the  police  department, 
and  the  public  improvements  in  general,  instead  of  coming  right  down  to 
the  point  of  the  preservation  of  .the  public  health. 

Now,  for  that  reason,  or  for  these  reasons,  I  believe  we  will  do* 
better  to  come  right  to  the  point  and  appoint  these  officers  in  that  way. 
Something  has  been  said  here  about  the  question  of  the  executive  work  of 
a  board,  or  the  executive  work  of  the  officer,  or  if  the  work  of  the  board 
is  not  largely  legislative.  In  a  measure  that  is  true,  but  in  a  special  way, 
whenever  the  question  comes  up  of  public  health,  of  importance  to  be 
decided,  then  the  executive  officer  of  any  of  these  boards  no  longer  acts 
simply  by  the  general  rules  made  by  that  board,  but  the  board  steps  in  and 
makes  a  study  of  the  situation,  and  not  alone  says  what  the  health 
officer  shall  do,  but  acts  in  an  executive  capacity,  not  alone  to  order  what 
shall  be  done,  but  to  take  hold  and  help  it,  as  well.  I  believe  that  by  the 
appointment  of  a  board  of  that  kind,  there  will  be  apt  to  be  less  inter- 
ference with  the  officer  performing  these  duties.  We  have  had  a  little 
something  of  an  experience  of  that  kind,  in  our  town,  Columbus,  where 
the  director  of  public  safety  appointed  the  health  officer,  or  rather, 
found  him  already  appointed,  and  desired  to  get  rid  of  him  on  political 
grounds;  there  were  no  objections  to  him  as  an  officer.  There  was 
considerable  friction  there,  as  most  people  know,  simply  for  the  purpose 
of  getting  rid  of  the  health  officer,  and  not  looking  to  the  best  interests 
of  the  city.  Finally,  the  resignation  of  the  health  officer  came,  and 
while  there  was  a  very  competent  man  appointed  in  his  plcae,  yet  that  is 
not  always  the  case,  and  the  people  Would  not  always  be  so  fortunate. 

I  think,  Mr.  Chairman,  that  is  all  I  have  to  say. 

Mr.  Silberberg:     Would  you  advise  those  appointments  to  be  made 
by  the  mayor  of  the  city  ? 

Dr.   Warner:     While  possibly   there   would  be   some   objection  to- 
that,  I  do  not  see  that  there  would  be  any  better  plan. 

Mr.  Silberberg:     Whom  do  you  think  should  appoint? 

Dr.  Warner:  I  think,  by  the  mayor,  probably,  would  be  as  well 
as  any  way. 

Mr.  Stage:  Is  it  your  idea  that  the  State  Board  of  Health  should 
be  medical  men,  entirely? 
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Dr.  Warner:  No;  I  should  like  to  see  one  doctor  on  the  board; 
but  I  believe  it  would  be  better,  possibly,  to  have  a  lawyer  and  possibly 
an  engineer  —  business  men,  but  not  all  doctors. 

^Fr.  Stage:  Would  there  be  any  members  of  the  community  who 
would  so  well  understand  the  preservation  of  public  health  and  sanitation, 
as  medical  men? 

Dr.  Warner :  In  certain  phases  of  it,  better ;  an  engineer,  in  certain 
phases  of  the  question,  would  understand  better  than  a  doctor;  certain 
phases  of  sewage  and  drainage,  for  instance.  Then  there  are  certain 
phases  of  the  situation  that  a  lawyer  added  to  the  board  would  be  of  great 
advantage,  in  that  many  of  these  questions  have  legal  aspects,  and  the 
board  has  not  a  fund  upon  which  to  draw  to  secure  legal  advice,  and  they 
arc  sometimes  in  the  dark  as  to  just  how  to  proceed  to  take  hold,  fearing 
their  course  will  not  be  legal ;  so  that,  for  that  reason,  the  appointment 
of  a  lawyer  would  be  a  step  in  the  right  direction. 

Mr.  Hypes :     From  your  statement  and  the  experience  that  you  have 
undergone  in  Columbus,  I   infer  that  you   would  recommend  that  the 
health  oflficer  should  receive  his  appointment  from  some  source  other  than 
the  police  department? 
Dr.  Warner:     Yes. 

Mr.  Hypes:     Would  you  recommend  also,  that  the  Board  of  Health 

and  health  officer  be  entirely  divorced  from  the  head  of  the  department 

acting  as  the  Health  Board,  and  that  the  Board  of  Health  be  renewed 

*^nd  maintained  entirely  through  appointment,  having  no  other  duties  to 

perform  ? 

Dr.  Warner:     Jtist  as  largely  as  possibly  so;  yes. 
Mr.  Willis:     Would  it  meet  with  your  approval,  if  the  Comings 
^^ode  —  the  health  law  that   was  passed  last  winter,  if  that  should  be 
^.mended  so  as  to  be  a  general  law  —  would  that  be  satisfactory,  in  your 
^::fcpinion  ? 

Dr.  Warner:     Perfectly  so. 

Judge  Thomas:     In  view  of  the  trouble  we  had  over  this  question, 

I  would  like  if  Dr.  Probst  would  have  prepared  and  submit  to  us,  such 

^n  amendment  as  is  desired,  so  that  we  could  consider  it  in  the  committe, 

IS^iving  to  the  State  Board  of  Health  the  matter  of  the  right  to  control 

quarantine. 

Dr.  Probst:     I  shall  be  glad  to  do  that. 


\ 
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Dr.  Probst*  I  would  like  to  call,  next,  upon  Dr.  Osborne,  of  Cleve- 
land, and  it  is  very  fitting  that  he  should  speak  to  this  question ;  Cleveland 
has  a  health  officer  appointed  under  some  other  departmnet;  they  have 
no  Board  of  Health.  Cleveland  is  now  suffering  very  severely  from  an 
epidemic  of  smallpox,  with  70  or  80  cases  a  week  reported,  and  they  feel 
the  necessity  of  a  Board  of  Health  being  created ;  so  much  so,  that  they 
feel  compelled  to  seek  assistance;  in  other  words,  the  Academy  of  Medi- 
cine in  Cleveland  was  requested  by  the  authorities  to  appoint  four  of 
its  members  to  act  as  a  Board  of  Health  to  counsel  with  the  city  health 
officer  as  to  what  could  be  done  to  meet  this  emergency,  showing,  as  it 
seems  to  me,  the  failure  of  the  old  plan.    Dr.  Osborne,  of  Cleveland. 

Dr.  Osborne:  I  am  very  glad,  gentlemen  of  the  committee,  that 
Dr.  Probst  has  emphasized  this  point.  We  have  been  in  Cleveland,  rather 
inclined  to  the  federal  plan,  with  a  mayor  and  appointive  heads  of  de- 
partments, feeling  that  we  could  fix  the  responsibility  for  the  proper 
discharge  of  public  duties.  Our  health  department,  or  health  division  of 
the  police  department,  is  not  pleasing  the  medical  men  of  the  city,  exactly. 
I  think  that  a  year  or  two  ago,  we  should  have  been  clamoring,  if  for  " 

anything,  for  a  continuance  of  the  federal  plan,  but  with  a  department  z± 
of  health  independent,  the  same  as  the  department  of  the  police  or  the  ^ 
fire  department,  or  public  works,  etc.,  and  we  still  believe  that  that  is  a  -^ 
good  method,  but  our  recent  experience  has  rather  confirmed  us  in  the  ^^3e 
notion  that  the  best  thing  we  could  ask  for  our  city  would  be  a  Health  .m^^ 
Board.    This  is  the  position  I  was  brought  to.     I  have  not  been  a  doctor    "^t 

over  four  or  hvQ  years,  I  have  not  had  extensive  experience,  but  in  dis-  -- 

cussing  the  matter  with  Dr.  Ashmore,  a  man  of  fourteen  years'  experi -*" 

ence  in  this  kind  of  work  and  the  study  of  it,  serving  at  least  ten  years  ^^  ""S 

of  that  time  on  a  health  board,  and  with  Dr.  Henderson,  and  in  conversa •" 

tion  with  our  own  health  officer  Frederick,  we  adopted  not  exactly,  res-  —  '^' 
ohnions,  but  I   was  given  instructions  to  urge  that  we  have  a  health -^'^'" 
board  for  the  city  of  Cleveland,  to  consist  of  a  certain  number  of  men,  .-r  -^» 
perhaj)s  five,  who  shall  serve  without  pay.  they  to  appoint  a  health  officer, -*-      * 
he  to  receive  a  salary  commensurate  with  his  duties.     Our  experience  o: 
this  last  week  or  two  has  shown  us  some  of  the  weaknesses  of  the  singl 

head  of  such  a  depatmornt  as  that  of  health,  with  all  due  respect  to  Dr 

Frederick  ;  he  lias  never  been  exceeded  in  absolute  devotion  to  his  duties,.- 
and  has  worked  indefatiguably  night  and  day  to  do  the  best  possible  for 
the  city.    We  felt  that  a  year  ago.  had  he  had  other  advice  on  the  subject 
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of  vaccination,  we  might  never  have  been  involved  in  the  trouble  we  have 
had ;  we  felt  it  could  hardly  have  been  possible,  had  he  had  other  advice 
with  reference  to  the  subject.  But  finally,  a  week  ago,  at  his  request, 
the  Academy  of  Medicine  came  to  his  assistance.  Dr.  Forshay's  state- 
ment is  true,  that  the  representatives  from  Cleveland  are  not  represen- 
tatives of  the  health  department  in  any  way.  But,  as  I  say,  at  his  request, 
measures  were  taken  to  get  some  important  things  done  with  reference 
to  the  vaccination  of  school  children,  the  looking  after  the  public  schools 
and  the  vaccination  of  those  in  large  manufacturing  plants,  and  we  think 
that  Dr.  Frederick  realizes  the  value  of  having  some  advice  in  carrying 
out  the  details  of  his  work,  in  the  presence  of  an  epidemic,  such  as  we 
have  been  having,  as  to  the  regulations  governing  these  things,  vaccina- 
tion, and  certain  rules  of  conducting  the  smallpox  hospital.  He  has  come 
to  us  frequently  for  advice,  and  I  think  he  is  convinced  of  the  value  of 
having  a  body  of  men  as  a  sort  of  advisory  board,  to  go  to,  when  neces- 
sary, and  to  counsel  with.  Now,  possibly,  had  we  not  observed  the  mat- 
ter as  fully  as  we  did,  we  should  have  been  disposed  to  urge  that  the 
composition  of  the  committee  be  a  little  more  largely  composed  of  doc- 
tors than  now ;  as  a  matter  of  fact  now,  we  think  one  representative  of 
the  medical  profession  would  be  all  that  is  desirable  for  the  committee. 
Ashmore*s  experience  covering  12  or  14  years  in  Chicago,  was  that  a 
committee  composed  of  two  doctors,  a  civil  engineer  and  a  plumber  — 
that  it  was  manifestly  superior  and  satisfactory,  and  highly  educating  to 
every  member  of  the  committee,  and  that  it  resulted  well  for  the  city, 
and  I  think  Dr.  Probst  can  bear  testimony  that  in  Cleveland  we  have 
accomplished  something  in  the  last  week  or  two.  And  so,  from  Cleve- 
land, we  are  prepared  to  take  the  position  that  the  other  gentlemen  rep- 
resenting the  medical  profession  throughout  the  state,  hold,  in  favor  of 
the  extension,  simply  of  the  present  system,  which  covers  all  except  six 
municipalities  of  the  state  —  that  of  a  Board  of  Health  appointed  by  the 
mayor,  in  deference  to  our  friend  from  Urichsville,  confirmed  by  the 
council  of  the  city ;  that,  I  think  we  should  have  no  objection  to,  although 
my  instructions  do  not  cover  that  point;  that  such  a  Board  of  Health 
could  and  should  be  extended  to  every  municipality  of  the  state  —  I  think 
1  have  nothing  further  to  say. 

Mr.  McKinnon:  I  would  like  to  ask  the  doctor  if  he  would  think 
It  proper  that  the  Board  of  Health  should  appoint  the  health  officer,  inde- 
pendent of  any  other  body  whatever? 
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Dr.  Osborne :  Yes,  I  should  think  so ;  the  act  of  confirmation  might 
be  desirable,  but  the  appointment  should  be  in  the  hands  of  the  Board 
of  Health. 

Mr.  Worthington :  Is  it  not  the  law  now  that  members  of  the  Board 
of  Health  shall  be  appointed  by  council  ? 

Dr.  Probst:  The  law  provides  they  shall* be  appointed  by  council, 
but  as  a  matter  of  fact,  in  nearly  all  places,  the  mayor  says  whom  .he 
would  like  to  have ;  in  other  words,  he  nominates  and  the  council  appoints. 

Mr.  Worthington:  I  will  just  say  that  after  six  years  in  council, 
that  our  council  has  elected  the  Board  of  Health,  and  it  has  been  very 
satisfactory. 

Dr.  Probst :  I  might  say,  just  in  response  to  the  question,  that  the 
reason  has  been,  perhaps,  that  the  mayor  has  appointed,  of  course  with 
the  consent  of  council,  acceptable  men.  That  provision,  that  the  mayor 
should  appoint,  is  conformed  to  as  largely  as  possible  in  this  code,  which 
distinctly  says  that  the  council  shall  make  no  appointments,  except  for 
its  own  body,  and  we  made  that  change  to  conform  with  the  code,  j^^^ 
simply  changed  it  from  the  council  to  the  mayor. 

Mr.  Worthington :  In  my  judgment,  I  would  rather  see  the  appoii^^' 
ment  made  by  the  council,  with  the  experience  I  have  had,  and  the  trouble 
there  has  been  between  council  and  the  mayors. 

Dr.  Probst:     I  should  not  object  to  it,  if  he  were  appointed  by   ^^^ 
mayor  and  confirmed  by  council. 

Mr.  Worthington :     That  would  be  better. 

Dr.  Probst :  Dr.  Smith,  representing  Cleveland,  is  here,  as  ref^^^' 
senting  one  of  the  cities  that  has  no  Board  of  Health.  He  will  spea^^  ^^ 
this  question. 

Dr.  Smith :  Gentlemen  of  the  Committee  —  We  possibly  are  ^ 
agreed  on  the  first  point  I  shall  make,  that  the  Board  of  Health  sh^^^'*^ 
be  as  far  as  possible  divorced  from  politics ;  politics,  as  we  all  know'  ^  ^ 
an  unsanitary  thing  on  the  face  of  it.  (Laughter.)  Especially  the  f^^ 
itics  of  the  opposite  party.  (Laughter.)  Our  own  party  politics,  ^^^ 
know,  is  always  all  right,  but  the  other  fellow's  politics  is  always  "^^ 
sanitary. 

The  question  of  health  we  consider  of  such  vital  importance,  t^^^ 
it  is  our  belief  that  it  should  be  entirely  divorced  and  freed  from  pa:^^'^' 
politics  and  party  influence,  and  from  party  prejudice,  and  from  pa^  ^y 
pressure;  so  that  our  Boards  of  Health,  our  health  officers  and  employ^^' 
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should  be  as  far  as  possible  divorced  from  politics;  and  that  of  course  is 
provided  for  where  the  Board  of  Health  is  appointed  for  each  city,  and 
thereby,  while  the  health  officer  is  himself  the  executive  officer  of  the 
Board  of  Health,  yet  the  Board  of  Health  will  divide  and  share  the 
responsibility,  at  time,  with  the  health  officer,  and  will  give  him  advice, 
stiffen  his  backbone  when  necessary.  I  might  say  a  word  or  two  in 
regard  to  the  health  officer  being  under  civil  service,  as  well  as  the  sub- 
ordinates. An  executive  officer  often  meets  opposition,  and  he  often 
must  confront  circumstances  that  for  the  time  being  arc  Unpopular,  and 
in  execution  of  the  ideas  of  sanitation,  he  will  often  be  placed  in  embar- 
rassing positions.  Unless  he  feels  that  his  tenure  of  office  is  secure 
enough  to  keep  him  ii\  office  until  the  wisdom  of  his  course  has  been 
demonstrated:  so  that  I  would -like  personally  to  see  the  health  officer, 
as  well  as  the  subordinates,  placed  under  civil  service.  In  that  way,  it 
would  cause  the  health  officer  to  devote  more  time  to  making  himself 
familiar  with  the  duties  of  his  office,  and  it  would  enable  him  to  reach 
out  a  little  beyond  the  present  condition  of  affairs,  because  he  would  see 
that  what  today  may  be  unpopular,  is  necessary,  and  it  gives  him  a  tenure 
of  office  sufficient  in  which  to  put  into  operation  things  that  he  would 
not  touch  if  he  felt  that  his  position  depended  upon  temporary  popularity. 

Judge  Thomas :  I  want  to  ask  a  question  there :  Suppose  that  the 
health  officer  of  a  city,  appointed  as  you  think  he  ought  to  be,  with  a  long 
tenure  of  office,  should  come  to  the  conclusion  that  the  best  way  to  fight 
smallpox  was  by  fumigation  and  not  by  vaccination ;  how  are  you  going 
to  reach  a  health  officer  of  that  kind  ? 

Dr.  Smith :  There  should  be  some  board  that  would  determine  those 
things,  or  some  authority,  rather. 

Judge  Thomas :  It  would  be  hard  work  to  reach  an  officer  of  that 
kind,  if  he  were  sure  of  his  office,  and  took  the  view  that  it  was  not 
necessary  to  vaccinate. 

Dr.  Smith :  The  board,  in  cases  of  that  kind,  should  have  authority 
to  remove. 

Judge  Thomas :     You  think  there  ought  to  be  the  power  of  removal  ?■ 

Dr.  Smith:     Yes,  for  cause. 

Judge  Thomas :  Would  it  be  the  best  remedy  for  a  case  of  that  kind^ 
do  you  think  ?    Removal  ? 

Dr.  Smith:     Yes. 
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Mr.  Willis:  Doctor,  is  Cleveland  one  of  the  cities  that  is  exempt 
from  the  general  operation  of  the  Comings  law  that  was  passed  last 
winter  ? 

Dr.  Smith:     Yes,  it  is. 

Mr.  Willis:  Then,  Doctor,  in  your  judgment,  it  would  be  satisfac- 
tory, would  it,  to  extend  the  general  law  to  Cleveland  —  it  would  be  sat- 
isfafctory  to  you,  would  it? 

Dr.  Smith:     Yes,  sir. 

Air.  Price:  What  is  your  suggestion  as  to  the  line  of  demarkation 
between  the  employes  and  the  officer?  If  the  health  officer,  as  you  temi 
iim,  is  an  officer  in  fact,  there  would  be  some  question  about  being  able 
to  put  him  under  the  merit  system. 

Dr.  Smith :  In  what  way  ? 
Mr.  Price:  From  the  fact  that  the  whole  theory  of  our  government 
is  a  limitation  on  the  officers.  This  may  not  be  applicable  to  cities ;  I  do 
not  say  that  it  is ;  it  reads  this  way :  "The  election  and  appointment  of 
all  officers,  and  the  filling  of  all  vacancies  not  otherwise  provided  for 
by  this  constitution,  or  the  constitution  of  the  United  States,  shall  be 
made  in  such  manner  as  directed  by  law."  And  there  is  another  section 
that  gives  the  General  Assembly,  in  cases  not  provided  for  —  which 
says  that  they  shall  fix  the  term  of  office,  and  it  says  the  compensation  of 
all  officers ;  —  I  do  not  claim  that  that  is  altogether  applicable  to  munici- 
palities, but  reasoning  from  that,  that  that  is  true  in  the  state,  it  .is  a 
question  whether  an  officer  of  that  kind  could  be  put  under  civil  service 
rules  ? 

Dr.  Smith:  My  idea  was  this:  That  the  Board  of  Health  is  the 
head  of  a  department,  and  the  health  officer  is  an  appointee  of  the  board, 
and  for  that  reason,  could  be  put  under  civil  service  the  same  as  any 
other. 

Mr.  Price:  My  version  of  it  is,  that  the  duties  of  the  Health  Board 
are  more  on  the  lcc:islative  line ;  they  can  make  their  by-laws  and  ordi- 
nances elastic,  and  yet,  they  are  really  the  legislative  body  in  the  health 
department ;  then  you  have  an  officer  who  is  really  the  executive  officer, 
and  while  you  can  do  those  things,  you  do  them  in  harmony  with  the 
executive  head? 

Dr.  Smith :  So  are  the  sanitary  officers  executive  officers ;  it  is  the 
same  thing ;  they  come  under  the  general  rule. 

Mr.  Price:  The  sanitary  officer  —  what  are  his  duties  as  distin- 
guished from  the  health  officer? 
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Dr.  Smith:  He  is  the  officer  acting  under  the  direction  of  the  heahh- 
officer. 

Mr.  Price :     The  responsible  head  is  still  the  health  officer,  over  him  ? 

Dr.  Smith:     Yes. 

Mr.  Price :  And  the  sanitary  officer  becomes  an  employe,  rather  than- 
an  officer.  Of  course,  you  can  use  the  word  "officer*'  in  reference  to 
him,  but  the  court  would  look  beyond  that;  he  is  an  employe  of  his 
superior  and  could  properly  go  under  civil  service;  I  do  not  say  that  the 
other  could  not,  but  I  doubt  it. 

Dr.  Probst:  Mr.  Chairman,  perhaps  it  would  be  well  at  this  time, 
if  we  would  present  to  the  committee  the  specific  amendments  that  have 
been  proposed.  We  had  a  preliminary  meeting  this  morning,  and  talked 
this  matter  over,  and  I  think  you  see  what  the  nature  of  the  amendments 
will  be.     There  are  one  or  two  points  that  should  be  explained,  however. 

In  drawing  up  the  amendment  it  was  thought  wise  to  amend  the 
Code;  that  was  thought  wise  because  we  understood  that  nothing  but 
Code  matter  was  going  to  be  considered.  If,  however,  there  should  be 
an  opportunity  to  take  up  measures  other  than  the  Code  measure,  a  very 
simple  amendment  could  be  made  to  the  Comings  law  of  last  winter,, 
which  would  place  it  in  harmony  throughout  the  state. 

Judge  Thomas :  I  would  like  to  have  that  part  of  the  code  amended 
in  regard  to  quarantine;  if  that  could  be  incorporated,  I  would  like  to 
have  it  done. 

The  Chairman :  That  can  be  made  as  a  recommendation  from  the 
committee. 

Dr.  Probst:  I  want  to  add  a  few  w^ords  to* what  has  been  said. 
When  the  State  Board  of  Health  was  created  in  1886,  the  local  boards, 
of  health  were  confined  to  a  few  of  the  large  cities;  a  majority  of  the 
small  cities  and  some  of  the  villages  had  boards  of  health,  but  there  were- 
no  boards  of  health  in  the  township.  The  first  thing  that  was  done  was 
to  get  an  amendment  to  the  law  requiring  that  there  should  be  a  board 
of  health  in  every  city  and  village  beyond  500  population.  Up  to  that 
time,  the  law  was  simply  that  the  council  might  adopt  a  board. 

The  next  amendment  was  in  1893;  it  extended  to  the  townships, 
making  the  trustees  of  every  township  a  local  board  of  health,  and 
having  no  limit  on  poulation.  That  went  into  operation.  One  difficulty 
that  we  had  under  the  general  law,  and  one  that  I  would  like  to  have 
the  committee  consider,  is,  that  it  operates  well  except  in  some  of  the 
smaller  villages.     In  a  village  of  300  or  400  or  ev«i  500,  there  is  quite 


302  Proceedings  on  Municipal  Code. 

a  difficulty  at  times,  in  finding  fit  men,  or  five  fit  men,  who  are  willing  to 
take  the  duties  of  members  of  the  board  of  health.     So  that  the  Comings 
Code,  or  the  Comings  act  of  last  winter  provided  that  in  villages  of  2,oo<3 
inhabitants  or  under^  may  elect,  if  they  choose,  to  appoint  a  health  officer     1> 
that  health  officer,  however,  to  be  confirmed  by  the  State  Board  of  Healtlm-  » 
further  providing  that  this  officer  should  have  the  power  of  a  board  c^ 
health,  except  that  rules  and  regulations  made  by  him  that  are  to  be  oz — i 
general  application,  must  be  submitted  to  the  State  Board  of  Healtli    ^, 
in  order  that  the  state  board  may  act  as  an  adviser,  instead  of  a  loca  — -tl 
board.     That  served  the  purpose  very  well ;  that  was  only  passed  las     -^t 
winter,  and  we  have  already  had  to  approve  20  or  25  health  officers  focr-^r 
small  villages.     I  am  now  asking  whether  you  can  preserve  that  classi    m- 
fication  of  2,000,  and  come  within  the  constitution,  and  if  not,  whethe-     -r 
you  should  give  that  permission  to  any  village,  to  appoint  a  health  officer         ? 

Judge  Thomas:     I  think  probably  that  would  have  to  extend  ge 
erally  over  the  state,  giving  the  privilege  of  doing  either  way.     If 
applied  only  to  certain  villages,  and  not  generally,  I  fear  it  would 
unconstitutional. 

Mr.  Worthington :     Last  winter  we  had  some  smallpox  in  our  towi^cn, 
and  there  was  a  period  of  two  or  three  weeks  or  a  month  that  we  we^Ere 
cut  oil  from  everybody ;  we  were  not  allowed  to  go  out  or  in,  though  \^^— e 
had  the  cases  quarantined  alright  and  under  control.     The  consequen-^^e 
of  that  was,  that  our  town  was  paralyzed  for  a  month.     For  some  cau^s^e, 

the  officers  would  not  give  their  consent  to  have  the  quarantine  lifted, 

that  we  could  not  get  done,  and  I  do  not  know  what  power  was  exer- 
cised by  the  board  of  the  township,  and  what  their  motive  was,  "VtAC 
cannot  say.  I  think  that  was  an  injustice,  the  business  of  the  to^v.^" 
suffered  greatly.  I  think  there  should  be  some  provision  whereby  ^^^ 
state  board  should  be  able  to  lift  a  quarantine,  where  they  are  satist"*-^^ 
the  conditions  warrant  it,  as  they  did  in  our  town.  Does  this  prov'^  ^^^ 
for  that  in  any  way. 

Dr.  Probst:  No;  as  the  state  board  is  nowhere  considered  in  t^^^^ 
code,  and  is  not  a  municipal  body,  I  am  not  quite  sure  how  I  can  prop^-^^^ 
an  amendment  to  your  municipal  code.  But  if,  on  the  other  hand,  y^^^ 
take  up  the  law  of  last  winter,  then  it  could  come  in  very  properly. 

Mr.  Worthington :  Could  that  be  so  amended  as  to  provide  for  tl^^^' 
that  the  state  board,  after  making  an  examination  into  the  conditions,  cof-^'" 
lift  the  quarantine? 
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Dr.  Probst:  The  state  board  has  some  authority  in  that  direction, 
and  I  think  it  would  be  perfectly  proper  that  it  should  be  enlarged  to 
meet  some  of  the  worst  cases  that  come  up.  I  will  now  say  I  think  that 
could  be  done  safely. 

The  amendment  we  have  to  offer  to  the  code,  I  will  now  take  up. 
It  is  that  after  line  916,  on  page  36  of  the  code,  the  following  be  in- 
serted : 

"The  mayor  shall  appoint  a  Board  of  Health  of  five  members,  who 
shall  serve  without  compensation,  and  a  majority  of  whom  shall  consti- 
tute a  quorum ;  the  mayor  shall  be  president  by  virtue  of  his  office.  The 
term  of  office  of  the  members  of  the  board  shall  be  five  years  from  the 
date  of  appointment,  and  until  their  successors  are  appointed  and  quali- 
fied, except  that  those  first  appointed  shall  be  qualified  as  follows :  One 
to  serve  for  five  years,  one  for  four  years,  one  for  three  years,  one 
•for  two  years,  and  one  for  one  year,  and  thereafter  one  shall  be 
appointed  annually.  Provided,  that  in  all  municipalities  now  having  a 
Board  of  Plealth,  in  place  of  the  two  members  of  such  Board  of  Health 
whose  term  of  office  shall  first  expire,  one  shall  be  appointed  for  five 
years ;  in  place  of  the  two  members  of  the  board  whose  term  of  office 
shall  next  expire,  one  shall  be  appointed  for  two  years,  and  one  for  three 
years,  and  in  place  of  the  two  members  of  the  board  whose  tenn  of  office 
shall  thereafter  expire,  one  shall  be  appointed  for  four  years,  and  one 
for  five  years,  and  thereafter  one  shall  be  appointed  annually ;  and  where 
such  Board  of  Health  fails  or  refuses  to  appoint  a  health  officer,  the 
State  Board  of  Health  may  appoint  such  officer,  in  accordance  with  the 
provisions  of  section  21 13  of  the  Revised  Statutes,  as  amended  May  7, 
1902.'* 

That  only  applies  to  cities ;  to  harmonize  that  with  the  present  code, 
it  would  be  necessary,  commenchig  on  page  42,  section  95,  to  strike  out 
all  down  to  line  1092,  in  that  line  striking  out  all  but  the  following  words : 
'The  Board  of  Health  shall  have, —  reading  from  that  on. 

Mr.  Hypes:  Dr.  Probst,  these  suggested  amendments  to  the  pres- 
ent code  would  re-enact  all  of  what  is  known  as  the  Comings  Health 
Code,  as  passed  at  the  last  session  of  the  General  Assembly? 

Dr.  Probst:     It  would. 

Mr.  Hypes:  And  this  code,  as  I  understand,  was  prepared  by  the 
State  Board  of  Health,  was  it  not? 

Dr.  Probst:     Yes. 
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Mr.  Hypes :  And  it  was  ratified  by  a  meeting  of  some  thirty  or  forty 
men,  health  officers,  from  different  portions  of  the  state? 

Dr.  Probst:     That  is  correct. 

Mr.  Hypes :  In  your  opinion,  then,  Doctor,  the  present  code  which 
you  propose  to  re-enact  into  this  code  under  consideration,  would  be  per- 
fectly satisfactory,  not  only  to  the  State  Board  of  Heajth,  but  to  all  of  the 
local  Boards  of  Health,  so  far  as  you  have  information  ? 

Dr.  Probst:  I  believe  so;  I  think  it  represents  the  best  thought  of 
the  various  health  authorities  in  the  state. 

■\[r.  Hypes:  With  the  possible  exception  of  a  minor  change  or  two 
in  regard  to  the  quarantine  regulations. 

Judge  Thomas:  It  would  be  necessary  to  extend  some  of  these 
sections  here;  they  except  Cleveland  and  other  cities;  it  would  be  neces- 
sary to  rewrite  some  of  those  sections? 

Dr.  Probst:  It  simply  says,  under  *'cities,"  that  the  "mayor  shall 
ap])oint  a  board  of  five  members." 

Judge  Thomas:  Then  you  would  repeal  the  section  where  it  limits 
the  operation  of  the  law  to  certain  cities  ? 

Dr.  Probst :  That  was  a  question  I  wanted  to  refer  to  the  committee 
as  to  whether  it  is  necessary  to  repeal  it,  or  whether  the  general  phrase 
"not  inconsistent  with  this  act,**  woujd  apply. 

Mr.  Price :  If  this  goes  into  the  code,  the  code  does  not  take  effect 
until  April,  the  spring  election.  The  present  officers  acting  as  the  Board 
of  Health  in  cities,  will  continue  to  act,  under  the  suspension  decreed 
by  the  Supreme  Court.  Of  what  use  in  this  amendment  is  all  that  fol- 
lows after  the  word  "annually,"  as  you  have  it  there?  These  boards  are 
to  be  appointed  after  the  municipal  election,  under  this  section? 

Dr.  Probst:     Yes. 

Mr.  Price :  If  this  dcx^s  not  take  effect  until  next  spring,  the  diffi- 
culty that  you  try  to  obviate,  will  be  obviated  by  the  reorganization  under 
this  statute,  and  the  first  part  of  that  will  apply? 

Dr.  Probst:  The  o])ject  of  the  amendment  is,  that  there  shall  be 
no  disorganization  of  the  present  Board  of  Health ;  we  have  boards  or- 
ganized throughout  the  state :  if  you  strike  out  everything  after  "annu- 
ally," it  means  the  mayor  will  appoint  new  health  officers,  even  down 
to  the  clerk,  and  that  means  a  reorganization  of  the  health  department. 
This  amendment  simply  retains  the  present  men  in  office,  providing  that 
the  terms,  as  they  expire,  shall  be  replaced  by  one  member,  thus  making 
a  board  of  five. 
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In  section  99,  line  1145,  it  takes  away  from  the  Board  of  Public 
Service  the  right  to  employ  district  physicians,  health  and  sanitary  offi- 
cers. We  have  stricken  out  the  words  in  that  line  —  "physicians,  district 
physicians,  health  and  sanitary  officers." 

Then  under  line  1331,  on  page  42,  which  makes  practically  the  same 
provision  for  the  appointment  of  a  board  of  health  in  villages  as  in  cities, 
we  add  the  following,  after  line  133 1 : 

"The  mayor  shall  appoint  a  Board  of  Health  of  five  members,  who 
shall  serve  without  compensation,  and  a  majority  of  whom  shall  consti- 
tute a  quorum,  and  the  mayor  shall  be  president  by  virtue  of  his  office. 
The  term  of  office  of  the  members  of  the  board  shall  be  five  years  from 
the  date  of  appointment,  and  until  their  successors  are  appointed  and 
qualified,  except  that  those  first  appointed  shall  be  qualified  as  follows: 
One  to  serve  for  five  years,  one  for  four  years,  one  for  three  years,  one 
for  two  years  and  one  for  one  year,  and  thereafter,  one  shall  be  appointed 
annually.  Provided,  that  in  all  nmnicipalities  now  having  a  board  of 
health,  in  place  of  the  two  members  of  such  board  of  health  whose  term 
of  office  shall  first  expire,  one  shall  be  appointed  for  five  years;  in  place 
of  the  two  members  of  the  board  whose  term  of  office  shall  next  expire, 
one  shall  be  appointed  for  two  years  and  one  for  three  years,  and  in  place 
of  the  two  members  of  the  board  whose  term  of  office  shall  thereafter 
expire,  one  shall  be  appointed  for  four  years  and  one  for  five  years,  and 
thereafter  one  shall  be  appointed  annually.  Provided,  further,  that  the 
council  of  any  village  may,  by  resolution,  determine  that  a  health  officer 
shall  be  appointed  for  such  village  in  lieu  of  a  board  of  health.  In  such 
case,  the  mayor  shall  appoint  such  health  officer,  subject  to  the  approval 
of  the  State  Board  of  Health,  whose  salary  and  term  of  office  shall  be 
fixed  by  council.  Such  health  officer  shall  have  all  the  powers  and  per- 
form all  the  duties  granted  to  or  imposed  upon  boards  of  health,  except 
that  all  rules,  regulations  or  orders  of  a  general  character,  and  required 
to  be  published,  made  by  such  health  officer,  shall  be  approved  by  the 
State  Board  of  Health;  and  if  the  Board  of  Health,  or  mayor,  fails  or 
refuses  to  appoint  a  health  officer,  the  State  Board  of  Health  may  ap- 
point such  officer  in  accordance  with  the  provisions  of  section  21 13  of  the 
Revised  Statutes  as  amended  May  7,  1902." 

Mr.  Hypes:  Will  you  please  state  to  the  committee  about  how 
many  men  are  now  engaged  under  various  boards  of  health? 

Dr.  Probst:     We  have  a  heaUh  force  in  Ohio  of  about  12,000  men, 

and  one  of  the  main  features  of  the  work  of  the  State  Board  has  been 
20 


306  Proceedings  on  Municipal  Code, 

and  will  be,  to  educate  these  men.     They  are  coming  into  office  as  neW 
men,  and  a  large  part  of  the  work  of  the  State  Board,  is  answering 
questions  of  these  men,  regarding  the  duties  of  the  Boards  of  Healtt'^- 
We  have  had  in  the  last  ten  or  twelve  years,  meetings,  annually,  of  tlv— -^ 
representatives  of  these  boards;    at  the  last  of  these  meetings,  we  ha^^^ 
more  than  400  of  the  representatives;  many  of  our  health  officers  hav-       ^ 
been  in  office  twelve  to  fifteen  years,  and  some  of  them  more  than  twent*"^^ 
years ;  but  if  you  enact  this  code,  with  the  public  service  feature  and  th^  J^e 
three  years  term,  we  will  probably  never  see  another  health  officer  wh^  -^0 
would  be  in  office  longer  than  three  years. 

Mr.  Denman:  What  is  your  idea  with  reference  to  what  super — ^kt- 
vision  the  Health  Board  should  have  over  the  collection  and  disposa^^sal 
of  garbage,  whether  or  not  it  would  be  a  good  plan  for  the  HealtK'iJth 
Department  to  have  the  power  of  disposing  of  it? 

Dr.  Probst :     I  think  that  would  be  highly  desirable ;  it  is  very  esseim-mn- 
tial  that  cities  should  be  kept  clean  of  the  garbage  and  other  filth  tha^^sat 
accumulates  in  a  large  city.    The  system  in  vogue  in  some  cities  of  lettinc.  -^g 
this  out  by  contract  for  the  collection  or  disposal,  or  both,  has  seemej=^=!d 
to  be  the  policy.     I  think  the  health  department  itself  should  have  fu^^l/ 
charge  of  the  collection  and  disposal  of  garbage. 

Mr.  Denman :     Is  there  any  provision  made  in  the  Comings  co<       k 
with  reference  to  that? 

Dr.  Probst:  Under  certain  restrictions.  Section  2142  as  amend^r  < 
answers  it  in  part,  perhaps  not  as  fully  as  it  should  be.  It  does  not  a.  "«j- 
thorize  each  Board  of  Health  to  maintain  a  disposal  plant,  but  simply  to 
look  after  the  collection  of  the  garbage. 

Mr.  Denman :  I  did  not  have  in  mind  disposal  plants ;  I  have  in 
mind  the  disposal  of  garbage,  getting  it  out  of  the  city,  taking  care  0^  it 
generally,  and  the  power  to  control  this  disposal  plant,  and  say  whatL  is 
necessary. 

Dr.  Probst :  That  is  authorizing  the  board  of  health,  by  authox-ity 
of  council,  to  make  contracts  and  look  after  the  collection  of  garba-g^- 

Mr.  Denman :  Don't  you  think  that  ought  to  be  within  the  po^^er 
of  the  board  of  health,   independent  of  council? 

Dr.  Probst:     I  think  it  would  be  desirable,  yes. 

Mr.  Silberberg:     We  are  trying  to  condense  all  the  statements    y^ 
have  made,  and  I  understand  you  to  say  that  if  we  struck  out  of 
Comings  code,  or  bill,   the  classification  of  cities,  that  would  be    ^^ 
factory  ? 


Morning  Session,  September  8,  igo2.  307 

Dr.   Probst:     Yes. 

Mr.  Silberberg:  Why  are  you  offering  an  amendment  then  to  the 
code  ? 

Dr.  Probst:  Because,  as  I  stated,  this  was  brought  up  under  the 
impression  that  nothing  but  the  code  would  be  considered,  that  anything 
else  .v'ould  not  be  considered :  it  is  only  since  coming  here  that  this  has 
been  made  clear  to  us,  as  to  the  old  law,  by  the  questions  that  have  arisen 
here. 

Mr.  Morrow  at  this  took  the  floor  and  spoke  as  follows: 

Mr.  Morrow :  I  would  like  to  say  one  word  about  giving  the  board 
the  power  to  dispose  of  their  garbage:  that  would  probably  apply  to 
cities  of  the  first  and  second  class  only.  Coming  down  to  villages  of  3,000 
or  2,000  and  under,  it  is  something  that  belongs  to  council;  but  if  the 
board  of  health  had  absolute  power  to  go  to  these  men  and  say,  "You 
must  remove  that  garbage,**  and  then  could  compel  it  to  be  done,  you 
would  it  would  be  better.  You  could  then  dispose  of  it  without  any 
further  legislation  on  the  matter  at  all. 

Dr.  Probst:  T  had  expected  to  ask  Dr.  Coleman  to  address  you; 
he  is  the  bearer  of  a  message  from  the  Academy  of  Medicine,  of  which 
I  am  a  member:  they  had  a  meeting  within  a  week  or  two,  and  their 
legislative  committee  was  instructed  to  say  to  this  committee  that  they 
are  in  favor  of  continuing  the  present  board  of  health  plan.  I  am  sorry 
Dr.  Coleman  is  not  here,  but  T  give  you  the  message. 

Dr.  McColm  is  here  from  IJhrichsville,  and  will  speak  for  the 
smaller  towns. 

Dr.  McColm :  Mr.  Chairman  and  Cjentlemen :  I  don't  know  that 
1  can  say  anything  more  than  has  been  said  in  regard  to  the  present  health 
force  of  officers.  T  can  speak  for  my  board  of  health  at  home,  which  is 
appointcfl  by  the  council  to  serve  without  compensation.  I  have  inter- 
viewed each  one  of  those  members,  individually,  six  of  them,  and  they 
unanimously  say  that  anything  that  can  be  done  to  keep  the  public  health 
service  away  from  politics,  is  desirable.  We  have  at  present  in  our  board  of 
health,  two  grocers,  two  clothing  men — or  rather,  one  clothing  man  and 
two  dry  goods  men — and  a  coal  dealer,  and  T  am  satisfied  that  if  it  were 
a  political  office,  not  one  of  those  men  could  be  gotten  into  the  public 
?ervic'\  Tt  is  a  mntter  of  public  pride  now,  in  a  town  like  ours,  to  be 
on  the  board  of  health,  and  it  is  a  matter  not  to  be  proud  of,  to  be  in 
politics.  \\'e  feel  that  anything  that  cr.n  be  done  to  keep  the  board  of 
health  work  just  as  it  is,  greatly  to  be  desired. 
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I  am  here  as  a  representative  officer,  of  seven  years'  experience  i 
perhaps,  and  what  little  I  know  of  the  work,  I  know  at  the  public  a^' 
pense ;    they  have  paid  my  expenses  here  to  Columbus  several  times  t:^^ 
attend  these  State  board  of  health  meetings,  and  they  have  paid  for  booh^=A 
on  sanitation  that  I  have  been  permitted  to  read,  and  if  I  am  of  an — -Y 
service  as  a  health  officer,  if  I  am  worth  anything  in  that  line,  it  is  be — ^- 
cause  of  these  things.     Then  I  have  all  the  bulletins  and  the  advic"     zt 
sent  out  by  the  state  board  of  health,  which  has  been  a  great  help  to  m^"^  e. 
Now,  to  make  a  law  that  will  allow  some  new  administration  to  come  ii  ^jmi, 
and  perhaps  change  all  this,  we  think,  cannot  be  a  good  thing.     I  ca-^mn 
not  very  well  speak  for  myself,  because  I  am  the  party  that  is  directl^C^ly 
interested,  but  it  is  an  argument  that  is  used  by  our  board  of  healtM"  h. 
We  have  two  Democrats  and  four  Republicans  on  the  board,  so  that  it 

is  not  much  of  a  political  machine ;  they  serve  without  pay,  for  the  go<r  k1 
of  the  public  health  of  the  community. 

As  I  said  in  the  beginning,  I  cannot  add  much  to  what  has  alrea( ly 

been  said ;  but  my  board  of  health  mstructed  me  to  say  to  this  coic —  n- 
mittee  that  they  feel  it  would  be  best  to  leave  the  board  of  health  wor  rk 
alone,  as  far  as  practicable  and  consistent  with  the  constitution;  th^^^y 
do  not  see  the  good  of  changing  the  present  law.     - 

The  Chairman:     Your  village  is  what  size? 

Mr.  Morrow :     It  is  within  a  hundred  or  two  of  5,000. 

The  Chairman  :     What  do  you  consider  the  proper  size  of  a  board         of 
health  ;    how  many  members  ? 

Mr.  Morrow:     Five  members. 

The  Chairman:     How,  as  to  a  village  of  1,000  or  1,500?     Wot^=^^^ 
three  be  enough  ? 

^Ir.  Morrow :     Well,  I  think  that  would  depend  a  good  deal  upon  t  rr^^^ 
character  of  the  men  they  would  get.     I  presume,  in  a  village  of  th'^'^^^ 
size,  it  would  be  hard  to  get  five  men  of  the  character  proper  for  a  boa-^^^^ 
of  health,  and  the  same  thing  applies  to  professoinal  men :   you  go  vrr"^^^^^^ 
the  smaller  villages  and  it  will  be  hard  to  find  five  medical  men  that  vl^"*^^^*^ 
work  together. 

Mr.  Worthington :     Do  you  think  the  council  should  appoint,  or  W      ^^^ 
mayor  ? 

Mr.  Morrow :     The  council ;   I  think  that  is  much  more  desirable  ^^• 

Mr.  Worthington :     I  want  to  say,  in  a  town  of  about  the  same  sSr   ^^^ 
that  we  have  a  non-partisan  board.     The  town  has  almost  500  Rep*^  "^^" 
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lican  majority,  yet  we  have  both  Democrats  and  Republicans  on  the 
board,  and  get  good  results. 

Mr.  Morrow :  Well,  last  spring,  because  of  strife  in  the  Republican 
party,  a  Democrat  was  elected  mayor.  He  immediately  proceeded  to  get 
in  as  many  of  his  political  friends  as  he  could,  and  he  tried  to  replace 
the  health  officer  with  one  of  them ;  but  on  finding  that  the  law  provided 
that  council  shall  appoint,  and  the  board  of  health  should  then  ratify, 
he  went  about  it  in  that  way.  He  made  a  list  of  appointments  and 
council  promptly  turned  them  down  and  appointed  the  man  I  speak  of, 
on  the  board  of  health.  Then  the  mayor,  pursuing  the  same  policy, 
tried  to  get  rid  of  the  health  officer  and  clerk,  calling  a  meeting  and  stat- 
ing that  the  purpose  was  to  employ  a  health  officer  for  the  coming  year. 
The  board  after  considerable  discussion,  employed  the  same  old  officer  at 
about  double  the  salary.  So  you  will  see,  gentlemen,  it  makes  me  feel 
very  friendly  toward  the  present  plan. 

Dr.  Probst :  Dr.  Chapman,  a  member  of  the  state  board,  is  present, 
and  will  speak,  and  we  would  then  like  to  have  Dr.  Marten,  of  Cleveland, 
who  introduced  the  discussion,  close  it. 

I)r.  Chapman,  of  Toledo,  will  address  you. 

Dr.  Chapman :  Mr.  Chairman  and  Members  of  the  Committee  —  I 
have  not  much  to  say  in  addition  to  what  you  have  heard  this  morning. 
I  know,  from  an  observation  of  the  boards  of  health  coming  under  my 
notice,  as  a  member  of  the  State  Board  of  Health,  that  the  health  force 
of  the  state  has  never  been  in  better  condition  than  today.  I  think  it  will 
be  great  calamity  to  overturn  all  of  what  has  been  done.  It  is  proper  that 
I  should  state  here  that  it  is  my  opinion  that  the  health  officer  should 
be  an  educated  man  in  his  line,  and  fortunately,  we  have  such  a  man. 

If  the  bill  can  be  so  amended  —  which  may  be  a  question  —  as  to 
retain  these  same  officers,  all  well ;  but  I  think,  as  one  or  more  of  the 
speakers  has  said,  that  we  should  be  perfectly  satisfied  with  the  adoption 
of  a  few  amendments  to  the  present  health  code,  as  it  was  passed  by 
this  legislature  last  winter.  Now,  in  regard  to  villages:  I  think  that 
ought  to  be  ruled  out  as  2,000,  and  say  cities  and  villages,  or  class 
legislation  will  come  in  and  you  will  have  trouble.  I  hope  this  can  be 
amended  so  that  that  amendment  may  be  carried  out. 

In  regard  to  getting  men:  There  is  no  trouble  to  get  good  men 
for  positions  on  the  board  of  health  in  cities  of  large  size;  they  become 
infatuated  with  the  work;  they  are  men  of  enterprise  and  public  spirit, 
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and  I  think  by  all  means  the  board  should  be  kept  out  of  politics;  it 
should  be  a  special  board,  and  you  will  have  no  trouble  to  get  men  withoi:*-'^ 
compensation,  the  very  best  men,  who  will  serve  without  any  pay.     Bein^ 
without  compensation,  it  is  an  honor  to  serve  on  a  board  of  that  kinc^- 
I  am  heartily  in  accord  with  the  remarks  that  have  been  made,  an  ^  ^ 
especially  with  the  resolution  that  has  been  offered,  and  I  hope  you  wi^      " 
find  some  way  whereby  you  will  not  have  to  do  the  injustice  of  overturnini^    S 
the  present  department  throughout  the  state,  by  turning  out  those  me^  '^^ 
who  are  well  informed  in  their  line  of  work  and  doing  good  service. 

The  Chairman:  We  have  but  a  very  few  moments  more,  but  i  -Sri^ 
there  is  anyone  here  who  has  been  sent  as  a  representative  of  a  board  o  -^^i^f 
health  to  present  its  views,  the  committee  will  be  glad  to  hear  from  him^^^^i- 

Mr.  Waltz,  from  Deshler,  came  forward  and  spoke  as  follows: 

Mr.  Chairman  and  Gentlemen  :  As  a  member  of  our  board  of  health 
I  am  heartily  in  accord  with  the  views  that  have  been  presented  here 
We  find  we  are  dbing  very  well  in  our  town  under  the  present  systen^r"-^in 
of  the  board  of  health,  which,  with  us,  is  composed  of  one  lawyer.  ^^  a 
doctor,  and  the  remainder,  business  men.  We  meet  once  a  month,  ai  -^s 
provided  by  law,  and  discuss  different  things  that  are  brought  before  us^^  s. 
and  consider  measures  that  will  be  conducive  to  the  health  of  our  com  .^^i- 
munity.  Our  health  officer  has  charge  of  the  town  as  a  whole,  and  take  -^^^ 
care  of  that  part  of  it,  and  it  is  well  done. 

I  don't  know  that  I  can  add  anything  more  to  what  has  already  beei^:  -=?n 
said  in  regard  to  this  part  of  the  matter,  but  we  feel,  as  a  board,  tha-^^s^^ 
the  present  system  is  very  efficient  and  that  we  are  doing  very  weK^^^" 
thereunder.     Our  town  has  about  2,000  inhabitants. 

Mr.  Silberberg:     How  many  members  are  there  on  your  board? 

Mr.  Waltz :  Six  members  at  the  present  time ;  we  are  working  unde^^  ^^^ 
the  old  law,  and  we  find  that  it  does  very  well  and  we  have  no  fault  tr^  ^^ 
find. 

Mr.  Price:  I  simply  wish  to  say  that  the  mayor  of  Nelsonville,  Mr  I^ -'^ 
Hickman,  is  here,  and  he  is  satisfied  with  the  provisions  of  the  board  ci^  ^' 
health,  and  also,  I  will  let  it  go  into  the  record,  that  they  desire  that  th^:C^*"^ 
limitation  be  put  at  10,000,  as  between  cities  and  villages,  or  else  ha\^"-^^^'^ 
more  flexible  machinery  than  is  provided  for  cities. 

W.  S.  McCauslin,  of  Steubenville,  came  forward  and  spoke  ^  ^^ 
follows : 

Gentlemen —  I  do  not  know  that  I  can  add  anything  to  what  hi-^c:"^^^ 
been  already  said,  hvf  T  desire  to  say  this:     That  our  people  are  goin^^   "S^ 
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«nder  the  old  law,  and  are  all  well  satisfied  with  it,  but  if  the  amendment 
<:an  go  in,  as  presented  by  Dr.  Probst,  we  would  very  much  prefer  that 
t:o  be  done ;  that  is,  the  appointment  of  five  members  of  the  board,  by  the 
mayor. 

Judge  Thomas:     In  section  95,  or  the  latter  part  of  the  section,  it 
says :     **The  Board  of  Public  Service,  acting  as  a  board  of  health,  shall 
have  all  the  powers  and  perform  all  the  duties,  not  inconsistent  with  this 
act,  which  are  conferred  or  required  in  sections  2 116,  etc.,  naming  them. 
Now,  I  would  suggest  that  Dr.  Probst  can  just  as  well  rewrite  this 
section,  and  make  such  amendments  as  he  desires,  or  as  will  answer,  and 
have  that  incorporated,  either  in  this  bill,  or  whatever  bill  may  be  adopted 
or  reported.     Or  that  he  can  make  such  amendment  to  the  present  law 
as  will  answer  or  are  necessary,  in  his  judgment.     For  instance,  he  can 
extend  the  general  laws  to  all  the  cities  in  the  state;  otherwise,  you  would 
probably  have  to  introduce  another  bill,  to  make  the  amendments  in  these 
sections  that  are  suggested  here.     I  think  if  Dr.  Probst  could  be  directed 
by  the  committee  to  prepare  and  rewrite  these  sections,  it  seems  to  me 
that  we  could  embody  that  in  whatever  code  we  may  adopt. 
The  Chairman :     The  Doctor  is  willing  to  do  that. 
Mr.  Morrow,  of  Ada,  came  forward  and  spoke  as  follows: 
Mr.  Chairman:     I  was  just  going  to  say  one  word  for  these  gen- 
tlemen here.     My  friend,  Willis,  is  from  my  town,  and  we  were  bom  and 
raised  and  worked  together,  and  we  know  each  other,  and  he  knows  what 
the  conditions  are  in  our  town. 

I  was  thinking,  while  Dr.  Probst  was  talking  here,  of  the  wonderful 
interest  he  has  manifested  in  building  up  the  State  Board  of  Health  for 
the  protection  of  the  health  pf  the  people.  Annually  that  board  sends  to 
each  health  officer  of  the  State  a  request  to  meet  here  in  joint  session  with 
the  State  board,  which  we  have  done  a  number  of  times.  My  town  has 
»ent  me  here  at  the  expense  of  our  people,  to  learn  what  could  be  done  for 
he  protection  of  the  health  of  the  people  against  disease.  I  have  taken 
jome  and  published  the  information  I  have  gathered  here,  on  the  sub- 
ect  of  the  public  health. 

Gentlemen,  there  is  not  a  municipality  in  the  State  that  has  come 
lere,  asking  you  to  remove  any  health  officer,  complaining  that  he  has 
lot  done  his  duty.  We  have  no  trouble,  except  to  get  men  to  serve  who 
nave  the  ability.  I  do  not  know  that  I  have  so  much,  but  I  try  to  dis- 
::harge  my  duties,  and  we  have  guarded  our  town.  We  have  a  school 
there,  of  large  numbers,  and  health  is  a  question  of  great  interest  to  us. 
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While  we  have  been  surrounded  on  every  side  by  towns  having  an  cpi* 
demic  of  smallpox,  we  have  only  had  to  report  two  cases  of  th^^ 
disease,  owing  to  our  watchfulness,  and  being  on  guard  night  and  da;^^* 
I  say  this,  because  it  takes  experience  to  look  after  these  things,  an-  4 
we  hope  you  will  not  adopt  any  measure  that  will  result  in  overtumin^E.  g 
the  present  system. 

Mr.  Hypes :  Mr.  Chairman,  I  move  that  Dr.  Probst  be  requested  t^^=:o 
rewrite  section  95,  and  such  other  sections  as  pertain  to  this  matter,  an^  -«d 
present  them  to  this  committee  for  further  consideration. 

The  motion  was  seconded  by  Judge  Thomas. 

Mr.  Price :  It  does  not  matter  ver>'  much  which  way  you  go  at  thi^^  5, 
it  aflFects  the  code.  The  first  way  is  to  amend  the  Comings  Code,  an^  -^d 
that  is  perhaps  the  best  way,  because  you  get  rid  of  material  on  th»JKnc 
statute  books.  I  am  willing  that  Mr.  Comings  shall  introduce  anothe-^ — ^ 
bill,  and  then  you  have  got  something  that  looks  like  educated  men  ha^— *d 
been  working  on  it.  Judge  Thomas,  as  a  codifyer  of  law,  you  will  hav*""^fi^ 
to  say  it  would  be  far  better  to  get  rid  of  and  eliminate  the  dead  iiul  Mi<- 
ter  on  the  statute  books. 

Judge  Thomas :  If  he  will  rewrite  this,  and  incorporate  such  partn:^t8 
of  the  Comings  law  as  apply,  we  can  repeal  the  Comings  law,  and  ac  •^' 
complish  the  same  thing. 

Mr.  Price :    There  are  other  provisions  in  the  Comings  law. 

Judge  Thomas:     Yes. 

Mr.  Price:  Now,  by  a  little  amendment  of  that  one  section,  yoi^^^^ 
can  get  rid  of  the  dead  material  on  the  statute  books,  and  you  put  th^-^^^ 
statute  in  nice  shape,  and  if  it  should  be  eliminated,  you  have  it  all  under  ^^-^^ 
one  code,  and  I  presume  that  is  better  from  every  standpoint.  I  wiU^-^^"*^ 
say  frankly  that  I  would  like  to  see  what  we  do  here  reflect  some  credi-i  Mi^^ 
upon  our  ability  as  codifiers,  and  eliminate  some  of  the  dead  materia^^-*^"^^ 
from  the  statute  books,  rather  than  to  put  more  on. 

Mr.  Willis:  It  seems  hardly  necessary  to  discuss  the  wisdcxn  o^^  ^ 
the  two  policies  here.  It  is  perfectly  proper  to  ask  the  Doctor  to  prc^"^''^^ 
pare  two  different  sets  of  amendments ;  one  for  the  bill  now  under  conr:^^^" 
sideration,  and  the  other,  the  amendments  he  would  suggest  to  the  bl'-t  ^ZDi/' 
of  last  winter. 

On  motion,  the  committee  recessed  to  2:00  oclock,  P.  M. 
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The  committee  met  pursuant  to  adjournment,  the  following  mem- 
bers being  present: 

Comings,  Denman, 

Painter,  Hypes, 

Guerin,  Willis, 

Price,  Stage, 

Cole,  Bracken, 

Williams,  Ainsworth, 

Metzger,  Maag, 

Thomas,  Huffman, 

Chapman,  Brumbaugh, 

Silberberg,  Sharp. 
Worthington, 

The  Chairman:  This  afternoon  we  will  consider  the  subject  of 
libraries.    Hon.  E.  O.  Randall,  of  Columbus,  will  be  the  first  speaker. 

Mr.  Randall :  Mf .  Chairman,  and  Gentlemen  of  the  Committee :  — 
My  story  is  brief.  Under  section  227,  sub-section  22  of  the  bill  which 
is  the  working  basis  of  this  committee,  you  will  find  there  is  a  provision 
to  establish,  maintain  and  regulate  public  baths  and  bath-houses,  to 
establish,  maintain  and  regulate  free,  public  libraries  and  reading  rooms, 
and  to  purchase  books,  papers,  maps  and  manuscripts  therefor,  etc. 
In  section  94  of  the  same  bill  the  provision  is  made  that  the  board  of 
public  service  shall  have  the  management  of  all  municipal  water,  light- 
ing and  heating  plants,  parks,  baths,  libraries,  etc. 

In  the  city  of  Columbus  we  have  two  libraries,  one  established  and 
maintained  under  the  board  of  education,  a  free  public  school  library, 
maintained  by  a  tax  levied  by  the  school  commission  under  ihe  regula- 
tion of  the  tax  commission  and  immediately  controlled  by  the  committee 
appointed  by  the  school  board.  We  have  also  another  library,  a  free  public 
library,  which  is  created  under  the  well-known  section  1692  of  the  Re- 
vised  Statutes,   paragraph  37,   authorizing  and   empowering  municipal 
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authorities  to  establish  and  maintain  free  public  libraries.  Our  library 
is  managed  by  a  board  of  four  trustees  appointed  by  the  xity  council, 
two  being  appointed  each  year,  and  by  custom  the  board  has  been  a 
bi-partisan  board  for  the  past  twelve  years,  thus  divesting  the  board  of 
any  political  features.  We  have  never  known  politics  there  since  that 
feature  has  been  introduced. 

This  code  wipes  out  the  board  of  trustees  of  the  public  library  of 
Columbus  and  places  the  control  and  management  in  the  hands  of  the 
board  of  public  service.  We  feel  that  that  is  an  exceedingly  unwise 
measure.  More  than  that  we  feel  that  it  is  really  an  impracticable 
measure.  We  make  the  objection  first  that  the  board  of  public  service 
would  be  compelled  to  immediately  look  after,  directly  look  after  the 
affairs  of  such  a  library.  In  other  words,  there  is  no  intervening  board 
of  trustees,  there  would  be  no  delegation  of  their  powers  to  a  board  of 
trustees,  but  the  board  of  public  service  would  have  to  inunediately  ap- 
point the  librarian  and  the  employes  necessary  to  carry  on  the  library. 
That,  we  think,  would  be  imposing  upon  the  board  of  public  service 
with  all  their  other  duties  a  function  that  would  not  be  looked  after 
as  it  should  be.  Then,  another  feature  which  I  think  is  worthy  of  men- 
tion here  and  of  your  serious  consideration,  is  that  perhaps  of  all  the 
features  of  the  code  the  board  of  public  service  is  likely  to  be  the  most 
political  feature  of  that  full  municipal  system;  and  we  fear  if  the  pub- 
lic library  is  left  in  the  hands  of  the  board  of  public  service  it  might 
receive  the  taint  of  political  change  and  uncertainty,  that  a  Republican 
board  might  appoint  a  Republican  librarian  and  all  attaches  and  when 
that  board  of  public  service  goes  out  and  a  Democratic  board  comes  in 
the  contrary  result  would  ensue.  That  is  possible,  that  is  likely  in  this 
feature,  I  say. 

Therefore  we  make  a  plea  for  some  provision  whereby  the  public 
libraries  as  such  may  have  a  separate  and  distinct  body  of  trustees,  or 
directors,  or  managers  —  we  do  not  care  what  you  call  them  —  to  man- 
age affairs  in  Columbus.  Just  now  we  are  in  a  very  critical  and  import- 
ant situation.  A  year  ago  last  January  Mr.  Carnegie  gave  our  city, 
through  our  board  of  public  libraries,  $150,000  for  the  establishment  of 
a  free  public  library.  Our  city  council  met  the  conditions  of  the  gift 
by  the  passage  of  a  resolution  —  that  was  merely  a  moral  meeting  of 
the  conditions  —  pledging  a  certain  amount  annually  for  the  maintenance 
of  that   library,   and  our  city  council   recently  purchased  a  lot  of  the 
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value  of  $40,000,  one  of  the  best  in  the  city,  for  the  location  of  that 
lilrary,  and  we  have  chosen  a  librarian. 

Now,  if  that  form  of  government  goes  into  vogue  and  the  matter 
is  thrown  into  the  hands  of  the  board  of  public  service  which  will  come 
in  next  spring,  we  feel  that  possibly  a  continuation  in  the  ^  harmonious 
manner  and  in  the  manner  outlined  in  the  acceptance  of  that  gift  and  the 
purchase  of  that  property  may  be  seriously  jeopardised.  Perhaps  our 
first  choice  would  be  to  have  a  separate  department  of  public  libraries 
appointed  by  the  mayor,  something  like  your  board  of  public  safety,  to 
cnosist  of  four  directors,  or  managers,  or  trustees;  but  I  understand 
that  one  of  the  main  lines  of  policy  in  this  bill  is  to  get  away  from  a 
municipality  of  boards.  Our  suggestion  is  that  section  7,  sub-section 
22,  be  made  to  read  simply  a  little  fuller  and  that  that  section  be  made 
to  read  something  like  this: 

**22.  To  establish,  maintain  and  regulate  public  baths  and  bath- 
houses ;  to  establish,  maintain  and  regulate  free  public  libraries  and  read- 
ing rooms,  and  to  purchase  books,  magazines,  papers,  maps  and  manu- 
scripts therefor,  and  to  receive  donations  and  bequests  of  money  or 
property  of  any  kind  for  the  same  in  trust  or  otherwise,  and  the  council 
may  by  ordinance  provide  for  the  erection  and  equipment  of  the  neces- 
sary buildings  and  for  the  custody,  control  and  administration  thereof 
by  a  board  of  trustees,,  and  may  confer  upon  such  trustees  such  powers 
and  authority  as  it  may  deem  necessary  in  the  establishment,  mainte- 
nance and  operation  of  such  libraries  by  such  trustees  who  shall  have 
the  power  to  adopt  the  necessary  by-laws  and  regulations  for  the  pro- 
tection and  government  of  the  same.  Said  board  of  library  trustees 
shall  consist  of  four  members,  not  more  than  two  of  whom  shall  belong 
to  the  same  political  party,  and  shall  be  appointed  by  the  mayor  to  serve 
without  compensation  for  a  term  of  four  years  and  until  their  successors 
are  appointed  and  qualified,  provided,  however,  that  in  the  first  instance 
two  of  such  trustees  shall  be  so  appointed  for  a  term  of  two  years  and 
two  thereof  for  a  term  of  four  years;  and  all  vacancies  in  such  boards 
of  trustees  shall  be  filled  by  like  appointment  for  the  unexpired  term; 
and  municipal  corporations  shall  have  the  further  power  to  provide  for 
the  rent  and  compensation  for  tlie  use  of  any  existing  free,  public  libra- 
ries established  and  manae^ed  by  a  private  corporation  organized  for  that 
purpose." 

The  Chairman:  Have  you  looked  over  the  sections  which  this- 
would  touch,  as  to  whether  they  would  need  repeal? 
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Mr.  Randall:  I  have  to  some  extent.  Of  course,  the  word  "libra- 
ries" should  be  taken  from  section  94.  I  understand  this  code  will  annul 
the  entire  section  1692. 

The  Chairman:     But  there  are  other  statutes  relative  to  libraries. 

Mr.  Randall :     I  would  look  after  that. 

Mr.  W.  J.  Conklin,  of  Dayton:  How  about  libraries  organized 
under  special  act  applying  to  a  city  of  a  certain  grade.  The  trustees  are 
appointed  by  the  board  of  education,  and  the  board  of  education  owns 
the  library  building.  We  serve  under  the  board  of  education.  What 
effect  would  that  have  on  us? 

Mr.  Randall :     I  don't  think  it  would  touch  you  at  all. 

Mr.  Florizel  Smith,  of  Columbus:  There  are  general  laws,  some 
of  which  are  in  the  school  sections  of  the  statutes,  that  authorize  boards 
of  education  to  establish  libraries.  In  the  suggested  amendment  Mr. 
Randall  read  those  sections  are  not  touched  and  boards  of  trustees  of 
libraries  that  are  operated  under  those  school  laws  are  not  affected. 

In  regard  to  the  by-law  feature  I  doubt  very  much  whether  that 
power  to  pass  the  necessary  by-laws  and  regulations  ought  to  be  taken 
away  from  control.  Some  of  those  by-laws  and  regulations  would  have 
to  be  enforced  by  penalties,  and  the  fixing  of  a  penalty,  in  my  judgment, 
ought  to  be  left  with  the  legislative  body,  with  council. 

There  is  one  thought  that  came  to  me  and  it  will  come  to  you  all 
whether  the  Nash  code  passes  or  any  other  code  passes,  and  that  is  in 
our  lar<re  libraries  in  the  larcfc  cities  of  the  state  and  all  other  states  you 
will  find  that  the  persons  who  are  employed  there  must  be  educated 
for  their  positions  tlirou,c:h  years  of  hard  service.  I  think  you  will  find 
it  impossible  to  go  into  any  larj^e  library  and  turn  out  all  of  the  em- 
ployes and  put  in  new  employes  and  subserve  the  public  good. 

We  arc  particularly  anxious  to  have  paragraph  37  of  section  1692 
of  the  present  statute  left  in  the  Nash  bill  or  any  other  bill  that  the 
General  Assembly  may  adopt,  for  this  reason:  We  have  in  the  city  of 
Columbus  in  our  library  many  thousands  of  volumes  of  books,  we  have. 
many  thousands  of  dollars  of  property  that  has  been  given  to  our  library 
or  our  city  that  has  been  accepted  by  the  city  council  upon  the  express 
condition  that  the  administration  of  the  public  library  shall  be  continued 
under  a  board  of  trustees  under  the  existing  ordinance  or  under  the 
existin<2:  section  1692,  paraj^raph  37.  I  am  satisfied  that  if  the  Nash  code 
should  be  adopted  as  it  is,  each  one  of  the  donors  or  their  children  sur- 
viving them  will  demand  the  return  of  the  books  and  property  and  bonds 
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of  which  we  are  trustees.  It  is  for  that  reason  we  are  especially  anxious- 
that  paragraph  37  of  section  1692  be  left  intact.  We  make  no  plea 
whatever  for  our  own  political  or  official  existence.  We  care  nothing 
about  that,  but  we  do  Have  the  library  interests  of  the  city  of  Columbus 
at  heart,  and  I  think  if  Mr.  Randalls  suggested  amendment  is  adopted 
it  will  give  good  service  to  all  the  cities  of  our  state.  It  will  not  inter- 
fere with  those  libraries  that  are  under  the  control  of  boards  of  educa- 
tion at  all.  It  will  continue  those  that  are  in  operation  under  the  general 
municipal  law  and  it  will  permit  any  municipality  whatever  in  the  state 
of  Ohio  to  organize  and  carry  on  a  public  library  in  a  good  way. 

Mr.  Price:  Mr.  Randall,  that  amendment  goes  to  the  root  of  the 
question  that  we  have  been  considering,  and  you  are  the  reporter  of  the 
Supreme  Court? 

Mr.  Randall:     Yes,  sir. 

Mr.  Price:  This  says  the  council  may  provide  by  ordinance  for 
trustees,  which  is  the  creation  of  an  office.  Have  you  discovered  any- 
thing in  the  recent  decisions  of  the  Supreme  Court  that  says  that  you 
oan  not  do  that  ? 

Mr.  Randall :     I  don't  think  that  I  have. 
Mr.  Price     You  have  those  decisions  in  your  custody? 
Mr.  Randall:     I  have,  sir. 
Mr.  Price :     Have  you  read  them  ? 

Mr.  Randall:  I  have  read  some  of  them,  some  of  them  several 
times. 

Mr.  Price:  You  don't  have  any  doubt  as  to  the  cc«istitutionality 
of  that? 

Mr.  Randall :  I  will  not  say  I  have  doubts  on  any  subject,  for  I 
^on't  have  doubts,  but  it  is  my  opinion  that  would  stand.  I  think  that 
^20uld  be  done. 

Mr.  Price:     I  think  you  are  right,  most  assuredly. 
Mr.  Worthington :     Could  the  council  have  the  right  to  provide  for 
T:his  library  board  and  not  have  tlie  same  power  to  create  by  ordinance 
%he  office  of  prosecuting  attorney  or  city  solicitor? 

Mr.  Randall :  I  doubt  that.    There  is  a  very  great  divergence  among 
^ery  many  far  better  lawyers  than   I  am;  they  differ  very  much.     If 
3^ou  want  my  opinion  off-hand  I  doubt  if  they  could  do  that.     Would 
Tour  office  of  prosecutor  be  provided  for  and  they  simply  to  fill  it? 
Mr.  Worthington:     To  be  provided  for  by  ordinance. 
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Mr.  Randall:  If  the  office  was  provided  for,  I  think  then  the  coun- 
cil or  the  mayor  might  have  the  power  placed  in  them  to  fill  that  office. 

Mr.  Worthington:  The  reason  I  asked  the  question  was  that  under 
the  present  law  we  may  provide  for  the  office  by  ordinance  or  the  council 
may  employ  counsel  for  the  village,  and  I  think  if  we  can  have  that  in 
this  code  it  would  suit  a  great  many  of  the  villages.  They  would  rather 
have  that  option  to  elect  their  solicitor  or  to  appoint  him  by  the  council. 

Mr.  Randall:  My  understanding  is  that  the  statutes  may  provide 
for  a  recipient  of  your  municipal  authority  and  for  the  quantity  of  the 
authority  to  be  placed  in  the  recipient.  You  may  do  that,  but  further 
than  that  you  can  not  go.  In  other  words,  you  can  not  delegate  a  carte 
blanc  power  for  a  cart  blanc  office. 

Mr.  Worthington:  Can  we  provide  for  the  filling  of  an  office  in 
two  ways,  either  by  the  council  or  by  ordinance? 

Mr.  Randall:     Could  you  give  it  an  optional  power? 

Mr.  Worthington:     Yes? 
.  Mr.  Randall :     Yes,  sir. 

Mr.  Willis:  It  seems  to  me  this  question  we  have  been  discussing; 
is  a  fundamental  one.  I  would  like  Mr.  Randall's  opinion  on  another 
matter  closely  related  to  this. 

Mr.  Randall :     1  am  here  to  advocate  libraries. 

Mr.  Willis:  In  your  opinion  can  we  constitutionally  say  that  coun- 
cil may  provide  for  a  board  of  public  service,  which,  if  created,  shall 
have  such  and  such  powers  ? 

Mr.  Randall:  That  is  what  you  have  done,  haven't  you,  in  your 
code  ? 

Mr.  Willis:     I   want  to  know  whether  that  is  constitutional? 

Mr.  Randall :     1  am  inclined  to  think  it  is. 

Mr.  Willis:     Can  we  leave  the  creation  of  that  board  to  council? 

Mr.  Randall :  I  doubt  it.  As  T  understand  that  question  you  have 
Cfot  to  fix  the  recipient  and  you  have  c^ot  to  fix  the  quantity  of  the  power 
the  recipient  will  receive,  and  you  don't  do  that  according  to  your  ques- 
tion.    I  do  not  say  I' am  right  about  that.    That  is  my  view  of  it. 

Mr.  [*rice:  The  head  man  in  a  fire  department  is  considered  an 
officer  ? 

Mr.  Randall:     If  not,  can  he  put  out  a  fire? 

Mr.  Price:  If  the  council  in  the  past  has  had  authority  and  it  has 
been  upheld  in  the  courts,  to  pass  a  law  creating  a  fire  department  and 
thereupon  proceeded  to  create  the  office  of  fire  engineer,  and  the  question 
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came  up  on  quo  warranto  and  it  was  upheld,  does  quo  warranto  bring 
the  constitutionality  of  a  law  in  question? 

Mr.  Randall:  I  don't  think  that  has  got  anything  to  do  with  a 
public  library  in  Columbus. 

Mr.  H.  P.  Junk,  of  Columbus:  Mr.  Chairman,  and  Gentlemen  of 
the  Committee :  —  As  a  member  of  the  city  council  and  a  member  of  the 
library  committee  of  ihe  city  of  Columbus,  I  simply  want  to  corroborate 
what  the  members  of  the  board  have  said  with  reference  to  the  library. 
The  council  is  in  hearty  accord  with  the  board  and  believes  that  this 
important  question  should  not  stand  as  it  is  in  the  present  form.  We 
believe  that  the  library  board  should  be  appointed  either  by  the  mayor 
or  the  council.  We  feel  that  the  library  board  is  a  great  deal  different 
than  any  other  department  of  the  city  and  should  be  entirely  removed 
from  political  considerations. 

Mr.  Thomas:  Does  your  amendment  propose  that  the  council  shall 
appoint  trustees  and  give  them  authority  to  erect  buildings,  or  that  the 
council  shall  have  authority  4:0  erect  buildings,  and  if  so,  how  is  the 
council  to  provide  the  means? 

Mr.  Smith :  The  council  itself  must  first  provide  for  a  levy  for  a 
site  and  provide  for  the  erection  of  the  building.  I  take  it  that  the  coun- 
cil itself  would  have  to  adopt  the  plans  for  the  building  and  after  those 
were  adopted  it  could  entrust  the  supervision  of  the  erection  of  that 
building  according  to  those  plans  to  these  trustees. 

Mr.  Thomas:  Do  you  think  the  council  would  have  authority  to 
levy  any  amount  they  might  see  fit  to  erect  buildings  for  libraries  under 
this  amendment? 

Mr.  Smith:  In  making  this  suggested  amendment  we  did  not  at- 
tempt to  interfere  with  or  change  any  of  the  provisions  of  the  Nash. bill 
touching  taxation. 

Mr.  Price:  You  think  this  would  be  controlled  by  the  other  pro- 
visions ? 

Mr.  Smith :  No  doubt  in  the  world  about  that.  In  addition  to  that 
a  bill  that  was  passed  by  the  General  Assembly  las  winter  authorized 
municipalities  to  issue  bonds  for  a  number  of  purposes,  including  the 
erection  of  a  library  building  or  the  purchase  of  sites.  That  is  the  Long- 
worth  bill,  and  our  library  site  was  purchased  under  the  provisions  of 
that  bill.     Our  bonds  were  issued  under  that  bill. 

Mr.  W.  A.  Hopkins,  representing  the  Cicinnati  Public  Library :  Mr. 
Chairman  and  Gentlemen  of  the  Committee :     The  board  of  trustees  of  the 
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public  library  of  Cincinnati  have  taken  the  position  that  it  is  unnecessary 
at  this  time  to  offer  any  suggestion  in  the  way  of  an  amendment  to  the 
code  as  proposed,  with  possibly  the  exception  of  striking  out  the  word 
"libraries"  in  section  94  and  the  insertion  of  the  amendment  proposed  by 
Mr.  Randall  of  the  board  of  trustees  of  the  Columbus  library,  applying 
to  the  municipal  libraries.  There  is  one  other  minor  change  in  one  of 
the  other  sections  that  they  agree  to,  but  they  do  not  feel  that  it  is  neces- 
sary to  take  any  other  action  or  to  change  the  proposed  code  so  far  as  it 
relates  to  libraries.  They  are  satisfied  with  the  provisions  of  the  code  and 
believe  that  the  proposed  changes  as  suggested  by  Mr.  Randall  will  cover 
the  situation  fully ;  that  at  this  time  you  are  not  considering  school  dis- 
trict libraries  but  municipal  libraries,  and  that  at  some  future  time  when 
there  is  a  code  being  prepared  especially  to  apply  to  school  districts 
they  would  be  very  glad  to  participate  in  a  discussion  of  the  subject. 

Mr.  Hypes:  The  Springfield  library  association  have  taken  action 
in  regard  to  pending  legislation  and  have  appointed  a  committee  to  pre- 
sent their  views  in  the  matter.  Captain  Bookwalter  is  here.  He  has  been 
identified  with  library  work  there  for  some  years  and  I  ask  that  he  be 
heard. 

Captain  Benjamin  Bookwalter:     Mr.  Chairman  and  Gentlemen  of 
the  Committee :     The  board  of  trustees  of  the  Springfield  library  repre- 
sents a  class  of  business  and  professional  men  whose  services  it  would  be 
impossible  to  obtain  on  any  board  that  is  likely  to  be  appointed  under  this 
new  code.     The  new  code  is  providing  for  boards  to  manage  the  affairs  of 
the  city,  including  the  public  library,  and  I  feel  safe  in  saying  that  those 
boards  will  be  composed  of  fair  to  good  ordinary  men  and  not  the  prom- 
inent business  and  professional  men  of  the  city,  and  there  would  be  au 
good  deal  of  politics  connected  with  it.     What  the  Springfield  public- 
library  desires  is  to  have  a  board  appointed  to  regulate  the  affairs  of  th^ 
library  which  should  be  entirely  free  from  any  other  boards. '  If  the  law^^ 
of  the  state  provide  that  the  board  of  trustees  of  the  library,  hospitals,  etc.  --- 
be  independent  of  all  others,  you  can  safely  depend  upon  obtaining  th^^ 
services  of  a  class  of  men  that  is  especially  equipped  to  render  good  servic^^ 
in  the  manaii^ement  of  those  institutions  and  free  of  charge. 

I  have  been  connected  with  the  librar}^  of  Springfield  for  a  numbe^^ 
of  years.     This  is  my  twenty-fifth  year.     I  was  elcted  by  the  city  council 
each  year,  and  it  seems  to  have  made  no  difference  whether  the  coimcL^ 
was  Democratic  or  Republican,  the  library  board  has  been  composed  o^ 
Democrats  and  Republicans.     The  employes  of  the  library  have  always 
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been  composed  of  members  of  both  parties,  but  in  no  instance  do  I  remem- 
ber that  the  question  of  politics  was  ever  raised. 

Mr.  Hypes :  Governor  Bushnell  was  appointed  a  member  of  the  com- 
mittee to  appear  before  the  committee  of  the  legislature,  but  he  telephoned 
me  that  because  of  illness  in  his  family  he  would  not  be  able  to  be  present. 
But  Springfield  has  another  distinguished  citizen  who  is  interested  in 
library  matters  in  the  person  of  Hon.  J.  L.  Zimmerman,  who  wishes  to 
appear  before  this  committee.  ? 

Hon.  John  L.  Zimmerman:  Mr.  Chairman  and  Gentlemen  of  the 
Committee :  In  Springfield  we  are  very  proud  of  our  public  institutions, 
none  more  so  than  our  public  library  and  the  manner  in  which  it  has 
been  conducted  for  the  last  twenty-five  years.  Our  library  building  was 
presented  to  us  by  Mr.  Benjamin  Warder,  who  erected  it  at  a  cost  of 
$100,000.  The  library  has  been  conducted  by  a  board  of  six  members, 
appointed  by  the  city  council.  The  library  board  is  opposed  to  making 
the  change  that  has  been  suggested  in  this  code.  It  is  opposed  to  placing 
the  library  in  the  hands  of  the  board  of  public  service.  We  are  in  favor 
of  putting  the  library  in  the  hands  of  a  committee  to  be  appointed  by  the 
mayor,  city  council  or  board  of  education.  I  think  under  the  provisions 
of  this  code,  perhaps,  as  has  been  suggested  by  Mr.  Price,  that  the  council 
would  not  have  the  power  to  appoint  a  library  board,  but  perhaps  the 
mayor  would  have  that  power.  I  think  that  the  board  of  education  under 
a  general  provision  would  have  the  power  to  appoint  a  library  board. 

We  want  the  board  to  serve  without  compensation.  We  have  been 
able  thus  far  in  twenty-five  years  to  secure  the  best  men  that  we  have  had, 
perhaps,  in  the  city  of  Springfield  to  act  in  that  capacity.  We  don't 
want  a  partisan  library  board.  We  want  a  non-partisan  board  and  we 
want  a  competent  force  and  a  force  that  has  been  trained,  and  persons 
who  have,  perhaps,  given  half  their  lives  to  that  work.  We  don't  care 
about  having  them  turned  out  because  some  other  political  party  may 
come  into  power. 

Mr.  Painter:  Yould  you  object  to  the  board  of  public  service  ap- 
pointing this  committee  or  the  trustees  ? 

Mr.  Zimmerman:     I  woud  object  perhaps  to  that. 

Mr.  Painter:    Why? 

Mr.  Zimmerman :     For  the  reason  the  board  of  public  service  is  an 

untried  body.    We  don't  know  in  the  smaller  cities  what  class  of  men 

will  be  elected  or  appointed  to  the  board  of  public  service.    In  a  city  of 

the  size  of  Springfield  we  are  apt  to  be  able  to  choose  one  of  our  represen- 
21 
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tative  citizens  for  mayor  and  we  are  apt  to  choose  for  members  of  the 
rchool  board  men  who  are  interested  in  education,  and  men  who  are  on 
public  service  boards  are  sometimes  not  interested  in  the  advancement  of 
education. 

Mr.  Price :  I  do  not  wish  to  contend  that  the  council  could  not  ap- 
point this  board.  There  is  a  contention  here  that  the  council  cannot 
create  a  board. 

Mr.  Zimmerman :  I  understood  you  to  say  the  council  here  did  not 
have  the  appointing  power. 

Mr.  Price :  That  is  as  the  bill  stands.  There  is  not  any  appointive 
power  provided  for  the  councils  as  far  as  I  know. 

Mr.  Silberberg:  How  many  members  would  you  recommend  be 
appointed  on  that  board  ? 

Mr.  Zimmerman:     Six. 

Mr.  Silberberg:     In  your  city? 

Mr.  Zimmerman :     Yes,  sir. 

Mr.  Silberberg:  Would  it  require  more  members  in  a  larger  city,, 
like  Cincinnati,  for  instance? 

Mr.  Zimmerman:     No,  sir. 

Mr.  Denman :  Do  you  not  think  it  would  be  better  to  have  the  board 
appointed  by  the  library  board? 

Mr.  Zimmerman :  I  did  not  think  of  that  until  I  came  over  here  to- 
day, because  we  have  always  had  our  board  appointed  by  the  city  council, 
but  I  do  approve  of  the  board  of  education  appointing  that  library  board, 
yes,  sir. 

Mr.  Denman :  In  Toledo  our  library  board  is  appointed  half  by 
the  council  and  half  by  the  board  of  education,  and  we  have  always  fotmd 
that  the  members  appointed  by  the  board  of  education  were  men  more 
peculiarly  fitted  for  the  place  because  they  have  the  interests  of  the 
schools  at  heart  and  make  that  a  part  of  our  educational  system. 

Mr.  Zimmerman  :  We  have  never  had  any  trouble  at  all  in  our  board. 
The  men  that  have  been  suggested  to  the  city  council  by  our  leading  citi- 
zens have  always  been  appointed. 

Mr.  S.  L.  WykoflF,  President  of  the  State  Library  Association :  Mr. 
Chairman  and  Gentlemen  of  the  Committee :  The  library  people  so  far 
as  we  are  able  to  gather  them  in,  held  a  meeting  at  one  o'clock  at  which 
they  discussed  two  questions  that  I  desire  to  state  here  separately.  First, 
the  question  of  libraries  so  far  as  the  proposed  code  affects  them  directly 
by  its  provisions,  namely,  that  class  of  libraries  that  are  under  the  manage- 
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ment  of  the  city  council  or  the  city  government  in  its  municipal  capacity, 
and  secondly,  those  libraries  that  have  been  organized  and  are  managed  by 
boards  of  education.  The  larger  number  of  libraries  represented  here 
belong  to  the  second  class. 

With  regard  to  the  first  class  I  think  that  the  statement  that  has  been 
made  by  Mr.  Randall  is  in  the  right  line,  supplemented  by  he  statement 
that  was  made  by  Mr.  Zimmerman,  who  just  preceded  me.  We,  so  far 
as  this  code  is  concerned,  concluded  at  this  meeting  of  which  I  speak, 
that  there  ought  to  be  four  clianges  made  in  it,  as  follows : 

First  amend  paragraph  22  of  section  7,  page  7,  so  as  to  read  a* 
follows,  to- wit : — 

''22.  To  establish,  maintain  and  regulate  public  baths  and  bath- 
liouses;  to  establish,  maintain  and  regulate  free  public  libraries  and 
reading  rooms,  and  to  purchase  books,  magazines,  papers,  maps  and  man- 
uscripts therefor,  and  to  receive  donations  and  bequests  of  money,  or 
property  of  any  kind  for  the  same  in  trust  or  otherwise,  and  the  council 
may  by  ordinance  provide  for  the  erection  and  equipment  of  the  nec- 
essary buildings  and  for  the  custody,  control  and  administration  thereof 
"by  a  board  of  trustees,  and  may  confer  upon  such  trustees  such  powers 
and  authority  as  it  may  deem  necessary  in  the  establishment,  mainte- 
nance and  operation  of  such  libraries  by  such  trustees  who  shall  have 
the  power  to  adopt  the  necessary  by-laws  and  regulations  for  the  pro- 
tection and  government  of  the  same.  Said  board  of  library  trustees 
shall  consist  of  four  members,  not  more  than  two  of  whom  shall  belong 
to  the  same  political  party,  and  shall  be  appointed  by  the  mayor  to  serve 
without  compensation  for  a  term  of  four  years  and  until  their  suc- 
cessors are  appointed  and  qualified;  provided,  however,  that  in  the  first 
instance  two  of  such  trustees  shall  be  so  appointed  for  a  term  of  two 
years  and  two  thereof  for  a  term  of  four  years;  and  all  vacancies  in 
such  boards  of  trustees  shall  be  filled  by  like  appointment  for  the  un- 
expired term;  and  municipal  corporations  shall  have  the  further  power 
to  provide  for  the  rent  and  compensation  for  the  use  of  any  existing 
free,  public  libraries  established  and  managed  by  a  private  corporation 
organized  for  that  purpose." 

Second,  amend  paragraph  9  of  section  10  so  as  to  read  as  follows, 
to-wit : 

"8th.  For  school  houses  and  university  sites  and  grounds,  and  for 
free  public  libraries  and  free  public  library  sites  and  grounds. 
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Third,  amend  section  38  so  as  to  read  as  follows,  to-wit: 

"Section  38.  The  aggregate  of  all  taxes  levied  by  any  municipal 
corporation,  exclusive  of  the  levy  for  county  and  state  purposes,  for 
schools  and  school  house  purposes,  for  free  public  libraries  and  library 
buildings,  and  for  sinking  fund  and  interest,  on  each  dollar  of  valuation 
of  taxable  property  in  the  corporation  on  the  tax  list,  shall  not  exceed  in 
any  one  year  ten  mills/' 

Fourth,  strike  ou  the  word  "libraries"  in  line  1058  in  section  94. 

Mr.  Price :  Has  the  city  council  had  power  in  the  past  to  condemn 
land  for  library  purposes? 

Mr.  Wykoff:     I  think  that  power  is  given  by  the  Longworth  act. 

Mr.  Price:     The  Longworth  act  is  in  force,  even  if  this  is  passed. 

Mr.  Wykoff:  The  grounds  for  a  separate  library  board  have  been 
well  put  and  yet  not  too  strongly  put.  The  most  learned,  the  most 
painstaking,  the  most  careful,  the  most  self-sacrificing  men  in  the  com- 
munity are  the  men  whom  you  want  to  put  in  control  of  the  public 
libraries,  and  you  could  get  them  by  an  appointive  board,  but  I  hardly 
think  it  w^ould  be  possible  to  get  them  by  electing  a  board  of  public 
service. 

The  proposed  code  would  affect  very  disastrously  that  class  of  li- 
braries that  look  for  their  supply  of  funds  to  the  levies  that  are  made 
by  the  boards  of  education  in  Ohio.  Take,  for  instance,  all  that  class 
of  libraries,  and  there  are  several  of  them  represented  here  in  this  room, 
which  have  heretofore  been  acquiring  their  levy  under  a  law  which 
provides  that  a  board  of  education  in  a  city  of  a  certain  class  may  make 
a  levy  for  a  library  that  is  free  to  the  inhabitants  or  residents  of  the 
school  district.  When  this  classification  of  cities  is  wiped  out  by  the 
adoption  of  this  proposed  code  next  spring  the  boards  of  education,  when 
they  scan  the  statutes,  will  find  out  that  they  arc  no  longer  required 
under  the  general  law  to  make  the  levy.  In  other  words,  every  library 
in  Ohio,  except  two,  possibly  except  only  one,  the  city  of  Cleveland,  de- 
pends for  its  levy  upon  the  classification  of  cities.  It  does  seem  to  me 
that  when  this  legislature  wipes  out  all  that  class  of  legislation  it  is  going 
to  work  great  disaster  to  library  interests  in  Ohio  if  there  is  no  com- 
pensatory legislation  provided  in  some  other  act.  I  don't  think  it  is 
possible  to  provide  it  in  the  code  you  are  now  considering.  I  think  it 
IS  inevitable  that  it  must  be  provided  for  outside  of  this  municipal 
code.  I  ask  you  in  the  interest  of  public  library  extension  in  Ohio  to 
carefully  consider  that  question. 
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Mr.  Willis:  Would  the  last-named  difficulty  be  remedied  in  part, 
anyhow,  by  the  insertion  of  the  word  library  in  section  38? 

Mr.  Wykoff:  No.  That  would  only  apply  to  municipal  libraries, 
libraries  th'at  have  heretofore  been  organized.  That  does  not  give  the 
power  to  levy  anywhere.  That  simply  takes  it  out  from  the  limita- 
tion of  the  levy  in  section  38.  Otherwise  the  library  levy  all  the  time 
runs  the  gauntlet  of  the  general  limit,  and  the  crumbs  are  very  few 
that  go  to  a  library  when  we  are  parcelling  out  political  preference. 

The  Chairman :     Your  idea  is  it  shall  be  above  the  ten  mills  you  levy  ? 

Mr.  Wykoff:     Yes,  that  it  should  be  independent  of  that  question. 

Mr.  Price:  Is  it  possible  or  feasible  to  take  a  municipal  library  as 
you  call  it  and  place  it  under  the  management  of  the  board  of  education? 

Mr.  Wykoff:     Yes,  sir. 

Mr.  Price:  And  could  be  provide  that  the  board  of  education  of 
any  municipality  may  levy  a  tax  for  the  support  of  a  library? 

Mr.  Wykoff:  Under  the  management  of  municipality  or  under  the 
management  of  the  board  of  education?  There  are  two  distinct  classes 
of  libraries. 

Mr.  Price:  I  understand  the  legislature  has  the  power  to  take  the 
control  of  a  school  library  out  of  the  school  board's  hands  and  put  it  in 
the  council.  The  council  could  handle  it  for  school  purposes.  Or  in 
other  words,  could  we  get  one  board  which  could  levy  that  tax  to  suit 
both  of  those  conditions? 

Mr.  Wykoff:  My  idea  would  be  to  have  the  board  appointed  in  a 
uniform  manner  for  all  public  libraries  in  the  state,  whether  the  libraries 
are  municipal  or  whether  they  belong  to  the  board  of  education.  Have 
a  board  that  would  be  appointed  half  by  the  board  of  education  and  half 
by  some  other  body. 

Mr.  Price:  Under  the  ruling  of  the  supreme  court  you  can  give 
the  council  power  to  levy  taxes  and  you  can  give  the  board  of  education 
co-ordinate  power,  but  that  makes  two  drains  out  of  the  city  or  village. 
I  think  you  had  better  get  together  and  do  the  best  you  can  with 
that — there  is  only  one  time  the  transition  or  change  must  come — in 
order  to  harmonize  these  things;  and  there  will  be  no  objection  to 
throw  that  power  on  the  council  or  on  the  board  of  education  so  it  is  done 
by  a  uniform  law ;  but  it  is  bad  business  to  have  these  two  powers  acting 
co-ordinately. 
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Mr.  Wykoff :  The  power  to  levy,  of  course,  may  be  vested  in  one 
body  or  the  other.  It  can  not  be  vested  in  both  in  reference  to  the  same 
library. 

Mr.  Thomas:  Do  you  desire  that  the  board  of  education  libraries 
should  be  levied  for  by  some  provision  put  into  this  bill  for  that  purpose? 

Mr.  Wykoff :  No ;  but  when  you  have  adopted  this  code  you  will 
have  wiped  out  the  classification  of  cities  and  therefore  you  will  have 
made  all  of  the  general  legislation  authorizing  a  levy  by  the  school  boards 
and  the  various  school  libraries  in  Ohio. 

Mr.  Denman :  Are  there  not  several  libraries  in  the  state  of  Ohio 
the  funds  for  which  have  been  given  by  some  person  with  the  unders- 
tanding that  the  library  should  not  be  governed  by  any  political  body 
or  any  person  occupying  any  other  political  office? 

Mr.  Wykoff:  There  are.  I  know  of  one  that  would  come  under 
that  description  besides  Mr.  Warder's. 

Mr.  Denman:  Then  it  would  be  impossible  to  combine  the  muni- 
cipal libraries  in  that  class? 

Mr.  Wykoff:  There  is  another  general  class,  of  course,  that  falls 
outside  of  the  two  classes  I  have  named,  namely,  that  large  class  of  libra- 
ries that  exist  by  virtue  of  an  incorporated  library  association.  I  sup- 
pose there  are  in  Ohio  twenty-five  or  thirty  of  that  class  of  libraries  that 
are  free  public  libraries  in  the  sense  that  they  are  open  to  the  public 
without  charge,  and  yet  they  are  private  incorporated  library  associa- 
tions, and  some  of  them  have  been  drawing  funds  under  the  act  of  1898, 
which  provided  that  in  a  certain  class  of  cities  there  should  be  a  levy 
made  by  the  board  of  education  for  the  maintenance  of  that  class  of 
libraries. 

Mr.  M.  J.  Hartley,  secretary  of  the  State  Library  Association:  Mr. 
Chairman,  and  Gentlemen  of  the  Committee :  —  I  represent  the  Xenia 
Library  Association,  a  corporation  organized  not  for  profit,  about  the 
year  1881,  which  maintained  a  private  library  open  to  its  subscribers 
until  the  year  1898,  when  a  so-called  general  law  was  passed  which  is 
now  in  the  Revised  Statutes  as  section  4002,  sub-divisions  46  to  49, 
inclusive,  in  which  it  is  provided  that  in  any  city  of  the  fourth  grade 
of  the  second  class  in  which  there  is  a  private  library  association  con- 
ducting a  public  library  the  board  of  education  of  that  school  district 
may  levy  a  tax  not  exceeding  one  mill  on  the  taxable  property  for  the 
support  of  such  librarv.  I  ask  yon  to  take  care  of  the  interests  of  that 
library  association,  if  you  can,  in  the  passage  of  this  municipal  code. 
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I  have  been  instructed  by  the  members  of  the  Xenia  Library  Associ- 
ation to  say  that  their  sentiment  is  against  the  control  of  the  libraries 
by  boards  of  public  service.  Most  of  the  members  have  expressed 
themselves  as  favoring  the  control  by  the  school  board.  Their  reasons 
are  somewhat  as  set  forth  by  Mr.  Zimmerman  and  Mr.  Wykoff  and 
others  here  that  the  board  of  education  will  act  along  the  same  lines 
that  they  do  in  the  appointment  of  teachers,  recognizing  that  the  library 
is  an  adjunct  of  the  public  schools,  and  that  the  proper  place  to  put  this 
educational  factor  is  with  the  board  that  has  control  of  the  public  schools, 
and  not  with  a  board  that  is  selected  for  various  purposes. 

I  might  add  a  suggestion  of  this  kind:  That  in  any  city  in  which 
a  private  library  association  is  conducting  a  public  library  the  corpora- 
tion might  be  appointed  a  trustee  to  carry  on,  conduct  and  manage  it. 
I  am  not  sure  that  that  would  be  proper,  but  that  only  occurred  to  me 
just  recently.  I  think  the  sentiment  of  the  people  is  that  the  control  of 
the  libraries  should  be  left  with  the  board  of  education,  as  it  is  now. 

Mr.  G.  W.  Mannix,  of  Greenville:  Mr.  Chairman,  and  Gentlemen 
of  the  Committee :  —  The  library  of  Greenville  was  started  by  two  of  our 
citizens  who  donated  the  books  and  after  consultation  with  the  superin- 
tendent of  schools,  who  was  at  that  time  Mr.  Brumbaugh,  a  member  of 
this  house  and  of  this  committee,  the  board  of  education  entered  into 
an  arrangement  by  which  they  provide  a  librarian,  etc.  Mr.  Carnegie 
gave  us  a  donation  of  $25,000,  the  donation  being  made  to  the  board 
of  education,  and  Mr.  Sinclair,  one  of  our  citizens,  added  $10,000,  which 
was  given  to  the  board  of  education.  In  our  building  we  expended  prac- 
tically the  amount  donated  to  us,  and  under  section  4002,  sub-divisions 
46-49  of  the  Revised  Statutes,  our  board  of  education  has  levied  a  tax 
of  three-tenths  of  a  mill  for  the  support  of  the  library.  According  to  the 
opinion  of  a  great  many  people  that  levy  would  be  absolutely  illegal  in 
view  of  the  late  action  of  the  Supreme  Court.  We  are  here  asking 
relief.  We  have  a  beautiful  library  which  is  almost  completed.  If  the 
Supreme  Court  in  striking  down  the  classification  of  cities  has  taken 
away  section  4002,  sub-divisions  46-49,  wx  would  ask  for  some  relief 
by  which  we  might  maintain  our  library. 

Mr.  Guerin:  As  there  are  a  large  number  of  libraries  represented 
here,  I  want  to  read  to  the  gentlemen  a  provision  that  has  been  inserted 
in  House  Bill  No.  14,  which  is: 

"To  establish,  maintain  and  regulate  free,  public  libraries  and  read- 
ing rooms,  to  purchase  books,  papers,  maps  and  manuscripts  therefor, 
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to  receive  donations  and  bequests  of  money  or  property  for  jthe  same, 
in  trust  or  otherwise,  and  to  levy  and  collect  a  tax,  as  other  taxes  are, 
not  exceeding  one  mill  on  each,  dollar  of  the  taxable  property  of  such 
municipality,  for  the  maintenance  of  the  same. 

"To  levy  and  collect  a  tax,  not  exceeding  one  mill  on  the  taxable 
property  of  the  municipality,  annually,  and  pay  the  same  to  a  private 
corporation  or  association  maintaining  and  furnishing  a  free  public 
library  for  the  benefit  of  the  inhabitants  of  the  municipality  as  and  for 
compensation  for  the  use  and  maintenance  of  the  same,  without  change 
or  interference  in  the  organization  of  such  corporation  or  association." 

That  is  drawn  in  that  manner  to  make  it  a  rental  from  the  city  paid 
to  the  library  association  for  the  association  permitting  its  books  to  have 
free  and  general  circulation  among  the  inhabitants  of  the  locality.  The 
object  was  to  get  around  the  feature  of  the  old  law  that  the  courts  have 
declared  unconstitutional.  There  does  not  seem  to  be  any  question  that 
the  city  should  have  the  right  to  rent  a  library  and  pay  a  rental  for  it, 
and  this  tax  w^hich  is  levied  to  pay  for  a  library  is  simply  a  rental  for  the 
use  of  the  library  for  the  inhabitants. 

Mr.  W.  H.  Brett,  of  the  Cleveland  Public  Library:  Mr.  Chairman 
and  Gentlemen  of  the  Committee :  I  would  like  to  enlarge  on  the  state- 
ment that  the  secretary  of  the  association  made  as  to  the  number  of  duties 
that  have  been  already  assigned  to  these  boards  of  public  service.  I  find 
by  actual  count  these  boards  have  not  less  than  i8  other  important  mat- 
ters to  attend  to,  besides  a  general  clause  thrusting  everything  else  not 
otherwise  attended  to  upon  them.  What  a  change  of  the  kind  pro|x>sed 
would  mean,  I  think  those  who  have  given  the  conditions  of  libraries 
in  this  state  some  study  will  realize.  It  would  mean  a  change  from  the 
control  of  boards  which  are  usually  more  permanent  than  the  term  of  the 
board  of  public  service  and  are  chosen  from  a  class  of  citizens  who  usually 
represent  the  best  professional  and  leading  business  men  of  the  munici- 
palities in  which  they  serve.  By  the  present  plan  the  personnel  of  the 
board  is  retained  no  longer.  This  secures  an  appreciation  of  faithful  ser- 
vice on  the  part  of  employes  and  the  retention  of  the  employes  in  the 
service  irrespective  of  any  changes  in  the  political  complexion  of  the  state, 
and  it  also  puts  the  library  in  the  position  not  only  to  do  the  best  service 
to  the  community,  but  to  inspire  confidence  on  the  part  of  those  who  may 
be  inclined  to  endow  libraries,  to  provide  for  the  building  of  libraries,  to 
provide  endowments  for  books  and  in  other  ways  assist  the  libraries. 
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I  know  it  is  not  at  all  necessary  I  should  enter  into  an  argument 
as  to  the  value  of  libraries  in  the  United  States,  but  some  figures  as  to 
the  growth  of  libraries  in  the  country  and  in  the  state  may  be  of  interest 
in  this  connection.  In  the  United  States  in  twenty-five  years  libraries 
have  more  than  quadrupled.  That  is,  in  1876  there  were  twelve  mil- 
lions of  volumes  in  the  libraries  of  the  country.  There  are  now  fifty 
millions.  The  endowment  in  the  hands  of  library  trustees  reaches  twenty- 
five  millions  of  dollars.  The  use  of  libraries  has  many  times  more  than 
quadrupled  and  in  Ohio  has  shared  in  that  growth  very  largely.  There 
are  in  the  libraries  of  the  state  over  two  millions  of  volumes  in  260  li- 
braries, and  those  libraries  are,  as  has  already  been  shown  to  you,  in 
three  classes  —  the  distinctive  municipal  libraries,  the  school  libraries 
and  association  libraries 

The  effect  of  this  section  94  would  be  to  put  all  libraries  except 
those  which  can  establish  their  claim  to  be  public  school  libraries  and 
clearly  not  municipal  libraries  in  the  charge  of  the  board  of  public 
service.  It  would  have  the  same  effect  upon  those  libraries  where  a 
library  association  has  performed  a  labor  for  the  benefit  of  a  munici- 
pality and  is  receiving  support  from  the  municipality  for  that  service. 
That  class  of  libraries,  it  appears  to  me,  would  be  most  admirably  pro- 
vided for  by  the  clause  which  Mr.  Guerin  read  in  his  proposed  code. 

I  regard  it  as  of  the  utmost  importance  in  the  present  condition  of 
library  matters  in  the  state  that  such  action  should  be  taken  as  would 
enable  libraries  to  be  continued  an  indepedendent  department  of  the  city, 
a  department  which  would  be  managed  by  its  own  board  and  such 
provision  made  for  the  selection  of  that  board  as  will  secure  in  the 
future,  we  have  very  largely  in  the  past,  the  services  of  our  best  citi- 
zens in  that  board,  services  given  freely  and  earnestly  because  they 
realize  the  value  and  importance  of  the  work  of  the  library  to  the  city, 
services  which  could  not  possibly  be  rendered  if  the  public  library  were 
in  control  of  such  a  board  as  the  board  of  public  service. 

Mr.  W.  J.  Conklin,  of  Dayton:  Mr.  Chairman  and  Gentlemen  of 
the  Committee :  All  I  am  here  to  ask  in  behalf  of  the  library  of  Dayton 
is  that  we  be  let  alone.  We  ask  for  no  special  legislation.  We  are  a 
band  of  brothers  there.  We  have  a  library  of  which  we  are  proud,  that 
has  been  in  existence  for  the  past  fifteen  years,  managed  by  a  board  ap- 
pointed by  the  board  of  education.  With  all  due  deference  to  the  gentle- 
men who  have  advocated  the  appointment  by  mayors  or  city  councils,  it. 
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seems  to  me  there  can  be  no  fact  better  established  than  that  the  library, 
which  is  distinctly  an  educational  institution,  should  be  allied  to  the  edu- 
•cational  department  of  the  city. 

We  have  a  board  of  six  trustees,  two  being  appointed  each  year,  who 
serve  for  three  years.  There  has  never  been  a  question  of  politics  or  any 
•other  question  before  us  except  what  is  for  the  best  interests  of  the  library. 
So  far  as  I  know  the  people  of  Dayton  are  admirably  pleased  with  the 
manner  in  which  the  library  has  been  managed  and  there  is  no  call  upon 
the  part  of  the  public  for  any  change.  I  am  not  pleading  for  a  continu- 
ance of  the  present  board  or  myself,  but  if  you  take  the  management  of 
the  library  in  Dayton  out  of  the  hands  of  the  present  trustees  it  will  be 
a  doubtful  experiment,  if  nothing  else.  Our  purpose  will  be  subserved  by 
the  changes  already  suggested  in  section  94  and  38. 

Rev.  Dean  Williams,  of  Cleyeland:     Mr.  Chairman  and  Gentlemen 
of  the  Committee :     It  seems  to  me  that  our  position  might  be  summed  up 
very  briefly  thus:    There  are  two  questions  of  importance  to  the  rights 
of  the  libraries  here.     The  first  question  is  the  effect  of  this  present  bill, 
and  it  seems  to  be  very  plain  to  us  that  this  bill  imperils  the  existence  of 
the   libraries  of  the   state.      It   imperils   the   existence   of  the   libraries 
in    two    ways.      First,    there    is     the    danger    of    neglect    and    mis- 
management of  the  libraries  of  the  state  by  putting  them  in  the  charge 
of  a  board  of  public  service — neglect  because  those  three  men  have  more 
things  than  they  can  possibly  attend  to,  mismanagement,  because  they  are 
not  apt  to  be  men  of  sufficient  intelligence,  education  and  devotion  to 
public  interest  to  take  care  of  such  high  matters  as  library  interests. 
That  is  the  first  peril.     On  that  ground  we  should  like  to  have  the  word 
''libraries"  stricken  out  of  section  94. 

The  second  peril  which  arises  is  the  danger  that  the  libraries  will  not 
liave  sufficient  financial  support.     In  section  38  the  libraries  are  lump^<i 
with  all  the  other  public  interests  of  the  city  for  the  support  of  wh.i<^^ 
things  a  levy  of  not  more  than  ten  mills  is  to  be  made.     In  Clevelan<i    ^ 
levy  of  thirty  mills  is  made  for  such  purposes  and  the  library  has  jtast 
succeeded  by  hard  work  in  getting  eight-tenths  of  a  mill  out  of  that  levy. 
That  eight-tenths  of  a  mill  has  enabled  us  to  do  extension  work  whfcft 
wc  never  could  have  done  before.     We  have  some  thirty  stations,  sub- 
stations and  branches  and  arc  establishing  more,  not  only  in  the  public 
•schools  but  in  the  factories.     If  we  are  lumped  in  with  all  the  other  inter- 
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•ests  of  the  city  on  a  levy  of  ten  mills,  I  fear  we  shall  come  in  for  very 
few  crumbs.  We  will  have  to  draw  in  our  extension  work  and  it 
'will  imperil  the  very  existence  of  a  great  deal  of  that  work. 

On  motion  the  Committee  then  took  a  recess  until  7:30  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  9th,  1902,  9:20  A.  M. 

Pursuant  to  adjournment,  the  Special  Committee  on  Municipal  Codes 
of  the  House  of  Representatives,  met  in  Legislative  Hall,  Mr.  Comings 
presiding.  The  subject  for  consideration,  as  outlined  by  the  program, 
being  Boards  and  Chambers  of  Commerce,  Municipal  Associations,  Build- 
ers' Exchanges  and  Taxation  Commissions,  Taxation  and  Assessment, 
and  the  general  principles  of  Municipal  Government. 

On  roll  call,  the  following  members  were  present : 

Comings,  Denman, 

Painter,  Hypes, 

Guerin,  *  Willis, 

Price,  Stage, 

Cole,  Bracken, 

Williams,  Ainsworth, 

Metzger,  Maag, 

Thomas,  Huffman, 

Chapman,  Brumbaugh, 

Silberberg,  Sharp. 
Worthington, 

The  Chairman:  The  Municipal  Association  of  Cleveland,  is  repre- 
sented by  Mr.  H.  A.  Garfield,  who  will  now  speak  to  us.     Mr.  Garfield. 

Mr.  Garfield:  Mr.  Chairman  and  Gentlemen  of  the  Committee — I 
am  sorry  that  Mr.  T.  H.  Hogsett,  who  was  appointed  with  me  to  ad- 
dress you  concerning  the  code  bill,  is  not  here  as  yet;  he  will  undoubt- 
edly arrive  later,  but  as  we  came  from  different  directions  I  could  not 
arrange  specifically  the  time,  and  at  the  request  of  your  chairman,  and  in 
order  that  somebody  might  be  gotten  out  of  the  way,  I  shall  endeavor 
to  say  to  you  what  I  have  to  suggest,  or  to  report,  rather,  and  I  trust 
I  shall  not  burden  you  with  things  that  you  have  already  heard  and 
which  have  perhaps  been  very  much  better  said.     I  labor  under  this 

(332) 
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disadvantage  in  addressing  you,  namely,  that  I  have  been  absent  for 
several  weeks  on  my  vacation,  and  having,  I  think  wisely,  sought  out  a 
retreat  where  I  was  in  touch  with  neither  letters,  papers  or  telegrams,  I 
know  scarce  anything  that  has  been  said  to  you,  and  therefore,  I  may 
be  repeating  much  that  is  already  well  known  to  you,  and  possibly  even 
all  that  I  shall  say  might  as  well  be  left  unsaid. 

In  one  particular,  at  least,  I  think  I  bring  you  news  which  has  not 
"been  officially  reported,  if  reported  at  all :  The  Municipal  Association  of 
Cleveland  is  an  association  purely  voluntary.  Some  have  asked  by  what 
right  it  exists.  It  exists  by  the  right  that  every  cititzen  has  to  express 
his  opinion  individually  and  collectively.  It  is  a  voluntary  association 
which  has  undertaken  to,  in  the  first  place,  inform  itself  as  to  local  con- 
ditions, and  in  the  second  place  to  convey  to  the  public  the  information 
which  it  accumulates. 

No  sooner  had  this  code  proposition  come  before  the  people  of  the 
state  of  Ohio,  by  reason  of  the  Supreme  Court  decision,  than  the  Munic- 
ipal Association  put  itself  in  position  to  secure  information  as  broadly 
as  might  be.  Immediately  after  the  meeting  of  the  Bar  Association  at 
Put-in- Bay,  Mr.  Hogsett,  who  is  a  member  of  the  committee  of  three  ap- 
pointed by  the  Bar  Association  to  assist  the  Governor,  Hr.  Hogsett, 
being  also  a  member  of  the  Cleveland  Municipal  Association,  made  a 
request  in  writing  to  our  Association  that  it  aid  him  in  securing  infor- 
mation throughout  the  State  and  beyond  the  borders  of  the  State,  con- 
cerning the  present  status  of  municipal  corporations.  Pursuant  to  the 
request,  the  Municipal  Association  set  about  accumulating  the  informa- 
tion ;  it  got  together  a  vast  mass  and  amount  of  answers  in  response 
to  printed  questions  sent  out.  It  analyzed  those  answers  without  in  any 
wise  coloring  the  replies  that  were  made ;  in  fact,  in  the  questions  asked, 
the  questions  were  so  framed  as  that  a  'bias  would  be  created  neither  on 
one  side  nor  the  other.  That  is,  we  consider  the  two  sides  of  the  ques- 
tion, the  so-called  board  plan  and  the  federal  plan  of  government.  That 
information,  together  with  editorials  from  all  the  papers  of  the  State 
which  had  expressed  an  opinion,  and  substantially  all  of  them  had,  was 
analyzed.  That  analysis  was  put  in  the  hands  of  Mr.  Hogsett,  and 
all  the  data  in  the  form  of  reports,  articles,  books  that  had  appeared 
upon  the  subject  in  the  last  ten  or  fifteen  years,  were  also  furnished  him, 
and  he  has  that,  had  that,  in  fact,  at  the  time  when  the  Bar  Associa- 
tion committee  met  to  express  its  conclusion  with  reference  to  this  matter. 
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The  Association  having  discharged  its  duty  in  that  respect,  that  is^ 
for  the  time,  inquired  from  the  members  of  the  Executive  Committee 
what  they  individually  thought  upon  this  subject.  There  had  been 
some  indications,  but  purposely,  we  kept  all  that  in  the  background.  The- 
Executive  Committee  of  the  Association,  composed  of  ten  members,  ex- 
pressed itself,  without  any  hesitation,  in  favor  of  the  so-called  Federal 
plan,  objecting,  however,  to  the  use  of  the  word  "Federal,"  but  for  con- 
venience, and  because  it  is  understood,  we  will  continue  to  use  the  term. 

The  General  Committe  of  the  Cleveland  Municipal  Association  con- 
sists of  a  body  of  men,  about  sixty  in  number;    that  committee  is  the 
committee  from  which  the  Executive  Committee  is  chosen,  and  at  the 
request  of  the  president  of  our  Association,  the  secretary  set  about  find- 
ing out  what  the  individual  members  of  that  General  Committee  thought 
upon  the  subject.     It  being  vacation  time,  and  very  many  of  those  men 
being  absent  from  the  city,  it  was  not  possible  to  secure  the  opinions  of 
all,  but  a  majority  was  in  the  city,  and  I  beg  to  report  to  you  that  of 
that  mapority  not  a  single  man  expressed  himself^  in  favor  of  any  plan 
except  the  federal  plan,  coupled  with  the  merit  system,  and  when  I  say 
"expressed  himself,"  I  do  not  mean  that  they  merely  said,  "Oh,  well, 
perhaps  the  federal  plan,"  but  I  mean  to  say  to  you  that,  almost  without 
exception,  they  said  they  had  given  some  attention  to  the  matter,  and 
that  they  were  emphatically  in  favor  of  the  concentration  of  power,  exec- 
utive power,  in  the  executive  department  in  such  manner  as  that  the 
people  of  the  city  at  large  might  put  their  finger  easily  upon  the  man 
to  be  held  responsible;    that  they  believed  implicitly  in  that  principle, 
in  that  measure  of  home  rule  consistent  with  the  most  progress,  and 
at  the  same  time  make  the  proper  limitations,  placed  upon  the  power  of 
the  executive ;    that  in  their  judgment,  that  limitation  was  found  in  the 
fullest  measure  through  the  merit  system  and  that,  therefore,  those  two 
items  are  always  present  in  their  minds.     In  no  case  has  any  member 
of  the  Association,  or  in  fact,  any  with  whom  we  have  talked,  expressed 
himself  in  favor  of  any  plan  of  municipal  government  with  which  is  no^ 
coupled  the  merit  system. 

The  members  who  make  up  the  General  Committee,  and  of  course, 
the  Executive  Committee  of  the  Association,  are  leading  business  and 
professional  men  of  the  city  of  Cleveland.  Manifestly,  it  does  not  in- 
clude all  those  representatives,  and  I  think  no  one  who  is  familiar  with 
the  interests  of  Cleveland,  looking  over  that  list  of  names,  will  say  that  it 
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does  not  represent  and  is  not  representative  of  that  vast  body  of  citi- 
zens, interesting  itself  chiefly  in  its  own  affairs,  only  within  the  last  few 
years  awakening  to  the  necessity  of  paying  attention  to  public  affairs, 
and  that  when  it  speaks  it  speaks  with  an  unbiased  business  opinion.  It 
is  not  a  political  body  in  any  sense;  in  fact,  any  member  of  that  com- 
mittee running  for  any  office,  by  that  very  act  ceases  to  be  a  member  of 
that  committee.  The  association  has  no  political  axes  to  grind,  therefore, 
and  when  it  expresses  an  opinion  upon  a  subject  it  expresses  it,  because, 
viewing  the  subject  from  the  standpoint  of  the  best  business  interests, 
as  they  see  it,  of  the  municipality,  they  are  of  the  opinion  which  they 
express.  I  think,  gentlemen,  that  like  the  Chamber  of  Commerce  of  the 
city  of  Cleveland,  it  is  not  only  representative,  but  it  is  unbiased  in  the 
opinion  which  it  expresses  to  you. 

Now,  concerning  the  rest  of  what  I  have  to  say,  it  is  but  fair  that 
I  should  announce  to  you  that,  there  having  been  no  meeting — there  was 
no  opportunity  after  my  return,  and  it  chances  that  I  am  chairman  and 
the  president  of  that  Association — there  was  no  opportunity  for  call- 
ing together  the  gentlemen  of  the  General  Committee  and  explaining  to 
them  in  detail  the  provisions  of  any  code  that  has  been  introduced 
here,  or  that  it  is  planned  to  bring  to  your  attention — that,  therefore,  what 
I  shall  now.  say  is  my  own  personal  opinion,  and  is  only  the  opinion, 
also,  of  certain  individuals  with  whom  I  have  had  opportunity  to  talk 
rather  more  at  length  than  in  other  cases. 

I  have  with  some  care  read  the  so-called  Nash  code,  and  that  in- 
troduced by  Mr.  Guerin,  and  it  is  manifest  of  course,  as  it  is  to  all  of 
you,  that  there  is  a  striking  similarity,  in  fact  an  exact  duplicate,  of  pro- 
visions in  the  two  codes,  except  in  two  very  important  particulars.  When 
you  come  to  the  executive  office,  the  executive  department  of  the  city 
government,  the  Guerin  code  provides  for  what  is  known  as  the  Fed- 
eral plan,  and  the  Nash  code  for  the  board  system;  also,  the  Guerin 
code  provides  for  the  merit  system,  elaborated  to  considerable  extent, 
and  in  the  opinion  of  those  who  favor  the  merit  system,  would  un- 
doubtedly express  much  more  nearly  their  view  as  to  what  the  provisions 
regarding  the  merit  system  should  be  than  the  very  meagre  provisions 
of  the  Nash  code. 

I  observe  by  this  morning's  paper  that  the  Senate  has  adopted  the 
Nash  code  as  a  basis;  that  is  to  say,  they  will  begin  with  something, 
and  they  choose  the  Nash  code  as  a  basis  for  their  discussion.  I  see, 
gentlemen,  nothing  but  courtesy  in  that  act,  and  I  if  I  were  a  member 
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of  either  of  these  bodies,  I  should  say,  certainly,  it  is  entirely  satisfactory 
to  mc  that  we  should  start,  in  fact,  I  should  prefer,  as  a  matter  of 
courtesy,  to  start  with  the  bill  that  has  been  formulated  with  so  much 
care  and  attention  by  the  governor  and  those  who  have  assisted  him; 
but  I  believe  that  you  will  all  agree,  no  matter  what  your  preferences  are, 
that  the  fullest  and  fairest  discussion  should  be  had  of  every  provision 
of  that  bill,  and  that  in  that  connection  any  of  the  other  bills  could  be 
as  easily  discussed  with  that  bill  before  you  as  the  basis,  as  if  no  other 
bill  were  before  you. 

Now,  why  the  differences,  gentlemen,  between  these  two  bills? 

It  would  not  be  seemly,  nor  would  it  be  fair  to  this  discussion,  and 
I  take  it  that  the  members  of  this  General  Assembly  do  not  propose 
to  allow,  any  purely  political  discussion  to  have  any  weight;  I  do  not 
mean  to  say  that  it  will  not  have  any  weight;  we  are  all  but  human, 
and  are  more  or  less  closely  associated  with  one  or  the  other  of  the  lead- 
ing parties,  and  I  do  not  mean  to  say  that  that  fact  will  not  color 
our  opinions,  but  I  do  mean  to  say  that  I  believe,  and  I  think  the 
people  of  this  state  are  convinced,  that  this  General  Assembly  is  going 
to  consider  this  important  question  in  the  light  of  the  fact  that  they 
are  now  proposing  legislation  that  shall  go  down  beyond  any  adminis- 
tration, whether  in  state  or  city,  and  that  we  are  now  here  receiving 
and  reviewing  opinions  which  must  be  based  upon  fair,  because  well- 
digested  opinions,  concerning  what  a  municipal  code  ought  to  contain. 

Why,  then,  the  difference — confining  ourselves  only  to  this  really 
rational,  meritorious  consideration — which  entitled  it  to  receive  attention? 

There  is  a  man,  a  friend  of  mine,  of  which  I*  think  a  great  deal, 
who  is  in  favor  of  the  Governor's  code,  so-called,  emphatically  in  favor 
of  it.  I  saw  him  yesterday  and  I  suppose  the  line  of  argument  that  he 
advances  is  the  line  of  argiunent  that  all  advance,  with  reference  to  that 
code;  they  say,  in  the  first  place,  by  provisions  with  regard  to  the  exec- 
utive, in  that  code  contained,  you  will  avoid  anything  like  dictatorial 
power  vested  in  the  hands  of  a  single  executive,  and  they  bring  to  our 
mind  Cleveland  and  Columbus  as  examples  of  what  they  term  the  un- 
fortunate results  of  tlie  Federal  plan.  The  second  argument  is,  that  each 
member  of  the  Board  of  Public  Affairs  acts  as  a  sort  of  a  watch  dog  on 
the  other  members;  that  there  is  that  kind  of  superintending  and  check- 
ing of  power  and  authority,  that  will  result  in  the  administration  of 
affairs  much  more  impartially  and  much  more  thoroughly,  than  is  pos- 
sible where  you  have  a  single  head  with  full  and  very  broad  powers, 
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and  lastly,  they  argue  that  it  is  more  democratic;  Ihey  argue  this^ 
gentlemen,  that  with  the  Board  system  we  are  getting  back  to  the  pejp'.e. 
Now  I  suspect  we  all  feel  the  same  way  about  that  matter  of  getting  back 
to  the  people;  we  want  to  get  back  to  the  people,  and  when  anybody 
advances  that  argument,  it  always  has  a  certain  disturbing  effect,  if 
our  opinions  are  formed  in  a  way  that  makes  that  argument  seem 
counter.  Rut  let  us  analyze  these  arguments.  With  reference  to  the  first, 
I  say  frankly  yes,  it  does  prevent  dictatorial  power;  it  prevents  it  ab- 
solutely, not  absolutely,  however,  as  it  would  be,  if  instead  of  three  men,, 
you  elected  one  hundred  men,  or  threw  the  whole  question,  whatever  it 
might  be,  open  to  the  people  by  a  general  referendum;  but  I  say,  yes, 
it  prevents  dictatorial  power,  it  prevents  the  mayor  from  building  up  a 
machine,  such  as  he  can  now  build  up  in  any  city.  Is  that  the  only  way 
to  prevent  it?  What  about  this  very  merit  system  that  Mr.  Guerin  has 
seen  fit  to  put  into  his  code?  Is  it  not  possible,  is  it  not  altogether  prob- 
able, gentlemen,  that  with  the  merit  system,  a  proper  merit  system,  form- 
ing part  of  the  municipal  code,  a  code  in  which  the  executive  power  is 
vested  in  the  mayor  and  heads  of  departments  appointed  by  him,  that 
the  merit  system  will  prove  sufficient  limit  upon  the  power  of  the  chief 
executive  to  prevent  an  accumulation  of  that  dictatorial  authority  which 
results  in  the  building  up  of  a  political  machine?  I  clearly  believe  that 
it  does,  and  I  think  that  Mr.  Guerin's  code  has  so  guarded  that  office,. 
by  reason  of  its  provisions,  with  checks,  as  that  the  mayor  will  not  find 
it  possible  to  build  up  a  political  machine  to  any  dangerous  extent 
But  that  is  not  the  only  way  of  preventing  it ;  that  is  not  even  the  best 
way.  The  best  way  of  preventing  dictatorial  power  in  a  municipality 
is  by  that  kind  of  interest,  on  the  part  of  every  citizen,  that  leads  that 
citizen  to  go  to  the  polls  and  register  his  opinion.  Now,  do  they  do  that 
under  the  Board  system?  Do  they  do  that,  even  to  the  extent  they 
ought,  under  the  Federal  plan?  Why,  it  is  manifest  that  they  do  not 
When  we  get  back  to  the  people  now,  gentlemen,  the  people  that  we 
get  back  to  are  not,  for  the  most  part,  the  representative  business  men 
and  professional  men  of  the  cities.  It  would  be  very  far  from  my  de- 
sire to  make  any  argument  based  upon  a  division  that  should  place  upon 
the  one  side  the  great  business  interests,  corporations,  if  you  like,  and 
upon  the  other  side  the  mas  of  citizens  of  any  city;  but  we  all  know 
that  it  is  true  that  there  is  such  a  division,  and  we  all  know  that  it 
is  true  of  affairs  in  our  large  cities,  without  any  exception,  that  we 
have  had  corruption  because  the  intelligent,  educated  men  of  the  cities 
*>2 
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have  not  paid  attention  to  public  affairs.  Now,  those  intelligent  cit- 
izens are  not  the  big  corporations,  they  are  not  the  businessmen,  in 
the  sense  that  they  are  the  wealthy,  that  they  are  the  money  power  of  the 
city, — not  at  all.  What  is  our  public  school  system  for — what  has  it 
accomplished,  gentlemen,  if  it  has  not  been  that  it  has  brought  the  ben- 
efits of  education  into  every  home  in  our  city  ?  When  I  say  the  intelligent 
men  of  the  city,  I  mean  everybody,  from  the  day  laborer  up,  or  down, 
as  you  choose  to  call  it, — and  I  mean  that  that  intelligent  body  of  cit- 
izens must  arouse  itself,  and  has  not  heretofore,  except  on  special  occa- 
sions, to  do  anything  like  active  service  in  the  city. 

Now,  personally,  I  would  rather  have  a  board  system — I  would 
rather  have  a  large  board  and  every  activity  of  the  municipality  con- 
ducted by  the  board,  and  at  the  same  time  have  that  kind  of  activity 
among  all  the  voters  of  a  city  which  shall  bring  every  man  forward, 
first  to  understand,  and  then  to  act,  upon  every  question  of  public  in- 
terest ;  in  other  words,  if  the  whole  body  is  aroused  into  activity,  then 
I  do  not  care  what  the  form  is,  because  the  people  will  take  care  of  it, 
and  under  those  conditions,  when  you  talk  about  the  people,  we  shall  be 
talking  about  that  which  President  Lincoln  was  talking,  when  he  re- 
ferred to  the  people;  and  when  we  talk  about  the  "people"  nowadays, 
that  is  not  what  we  are  talking  about,  and  it  is  nonsense  to  suppose  it 
is.  So  that,  fundamentally,  the  question  would  be, — will  you  secure 
greater  knowledge  and  greater  activity,  if  we  have  the  Federal  plan, 
or  the  Board  plan,  so-called?  I  want  to  say  to  you  that  what  I  am 
here  to  say  is,  that  everybody  with  whom  I  have  talked,  excluding,  al- 
ways, those  who  are  specially,  for  some  reason,  interested — everybody 
with  whom  I  talked  agreed  that  the  Federal  plan  is  easier  to  under- 
stand, that  we  can  put  our  finger  more  immediately  and  more  easily 
upon  the  responsible  party,  and  that,  therefore,  the  way  being  easy,  the 
citizens  take  that  way  and  are  better  informed  and  are  more  active  in 
affairs  than  where  they  are  under  the  old  system. 

That  is  true  of  the  city  of  Cleveland.  Is  not  that  true  of  the  other 
greatest  city  of  our  state,  the  city  on  the  Ohio  river?  What  do  you 
gentlemen  who  are  most  familiar  with  the  affairs  in  Cincinnati  hear 
constantly?  Some  good  reformer  would  come  forward,  and  he  wiU 
say,  "Let  us  be  rid  of  bossism  and  all  that  has  to  do  with  it.*'  What 
is  the  reply?  The  reply  is.  "Oh,  well,  we  have  had  a  very  good  plan  of 
government  under  our  present  leader."  And  that  present  leader,  gen- 
tlemen, has  been  wise  enough,  whenever  the  important  moment  came 
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and  he  saw  that  power  was  about  to  be  taken  away  from  him  by  one 
•of  those  sudden  awakenings  of  public  interest — ^he  has  been  wise  enough 
to  put  up  candidates  with  whom  fauh  cannot  be  found,  to  whom  ex- 
•ception  cannot  be  taken.  That  is  his  wisdom;  that  is  not  part  of  the 
system.  That  is  not  the  way  it  is  worked  out  in  Philadelphia;  that  is 
not  the  way  it  is  worked  out  in  New  York  City.  The  fact  is,  that 
the  board  system  tends  to  supineness  on  the  part  of  ciitzens.  and  it  is  so, 
because  of  the  very  complexity  with  which  the  administration  of  affairs 
in  a  city  under  board  rule  are  conducted. 

This  is  a  fair  illustration:  When  the  Municipal  Association  of 
•Cleveland  first  set  to  work  to  consider  these  questions — not  the  code,  but 
municipal  affairs  generally,  what  did  we  observe  and  experience?  The 
most  lamentable  ignorance  and  lack  of  knowledge  on  our  own  part.  If 
we  wanted  to  see  whether  a  certain  sidewalk  was  put  in  properly,  we 
actually  did  not  know  how  to  go  to  work  to  find  out  about  it.  We  had 
to  educate  ourselves.  When  we  went  to  the  county — ^and  you  will  re- 
member that  there  are  three  commissioners  elected  very  much  as  your 
Board  of  Public  Affairs  would  be  elected  under  the  so-called  governor's 
-code — when  we  went  to  the  county  commissioners  to  find  out  anything, 
it  was  a  perfect  circumlocution  office.  When  we  undertook  to  do  some- 
thing with  reference  to  reforming  the  administrative  methods  of  that  of- 
fice, I  tell  you,  gentlemen,  we  found  very  much  more  difficulty  in  ac- 
complishing any  results  than  U-e  did  in  any  office  where  the  power 
was  vested  in  one  officer.  When  our  representative  went  to  the  county 
•office  and  talked  to  this  or  that  commissioner  of  the  three,  we  always 
found  that  it  was  the  other  fellow  who  was  to  blame  and  at  fault,  and 
we  could  not  place  the  responsibility,  and  finally,  when  \ye  issued  a 
bulletin  upon  the  subject  of  county  affairs,  we  actually  had  to  entitle  it 
and  make  the  substance  of  it  an  account  of  the  administrative  methods 
of  the  office.  We  could  not  say  that  this  man,  or  the  other  man,  or 
any  one  of  the  three,  was  entirely  to  blame.  We  did  see  that  one  of 
those  three  men  held  the  reins  in  his  hands  and  drove  with  a  great  deal 
•of  power  and  skill,  and  that  while  we  could  upset  one  of  the  inferior 
lights,  when  it  came  to  that  light,  we  had  to  stop;  he  put  in  a  man  of 
his  own  and  that  man  went  into  office.  Now.  prior  elections,  we  had 
thrown  out.  by  the  skin  of  our  teeth,  a  man  that  was  part  of  the  system, 
but  we  had  ourselves  to  acknowledge  that  that  man  was  more  the 
victim  of  circumstances  and  of  the  system,  than  he  was  of  cncraq^inq 
in  anything  particularly  corrupt  on  his  own  part. 
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Now,  how  was  it  when  we  canije  to  city  affairs?  We  took  up  city 
affairs  and  found  certain  things  to  be  wrong  and  other  things  ineflSciently 
done.  We  found  politics  had  crept  in  to  such  an  extent  that  there  was 
building  very  rapidly  a  machine  which  threatened  to  administer  every- 
thing, not  merely  city  affairs,  but  state  and  national  as  well.  But  were 
we  able  to  overthrow  it?  Were  we  able  to  so  stamp  it  out  so  that  it 
should  not  be  able  to  raise  its  head  again?  We  were.  And  we  believe 
that  it  will  not  again  be  possible  for  anyone  to  build  up  such  a  machine. 
Why?  Because  the  people  of  the  city  of  Cleveland  know  just  where 
to  put  the  blame  and  just  how  to  get  rid  of  it,  just  how  to  get  rid  of 
the  man  that  abuses  the  power  committed  to  him,  and  they  will  do  it 
whenever  any  man  goes  into  that  office  and  administers  and  uses  the 
power  of  that  office  for  the  building  up  of  his  own  personal  interests. 

I  am  not  familiar  with  the  affairs  here  in  Columbus ;  it  would  be 
folly  in  me  to  try  to  say  to  you  what  is  happening  here;  that  is  well 
known  to  you ;  but  I  think  the  illustration  of  the  city  of  Cleveland  is 
entirely  a  fair  one,  and  I  say  to  you  that  any  one  who  goes  into  that 
office,  at  the  head  of  the  affairs  of  a  city,  and  conducts  it  in  such  a 
way  as  to  satisfy  the  majority  of  the  people,  even  if  it  does  not  satisfy 
me — he  ought  to  stay.  The  majority  of  the  people  must  be  allowed  to- 
speak,  and  if  they  are  satisfied,  even  though  the  system  be  not  a  good 
one,  it  is  their  blame  and  they  must  bear  the  burden  of  it.  We  are  a 
form  of  government  republican  and  not  democratic,  and  when  we  set 
our  men  up  and  they  go  about  doing  those  things  which  they  think 
are  qualified  to  be  not  for  the  public  benefit,  but  more  for  their  own 
personal  benefit,  and  we  as  a  majority  of  the  people,  retain  those 
men,  then  we  deserve  what  we  g^t,  for  the  time  being;  but 
I  tell  you,  from  our  experience,  we  know  that  we  can  overthrow  the 
power,  under  this  plan  I  speak  of,  because  we  can  put  our  finger  on 
the  man  to  blame,  and  because  of  the  simplicity  of  it  all,  the  people  will 
arouse  to  activity. 

Now,  what  are  the  arguments  in  favor  of  the  Federal  plan,  that 
those  of  us  over  in  Cleveland  would  advise  you  of?  (And  again  I  want 
to  say,  gentlemen,  that  I  must  apologize  for  going  over  what  has  un- 
doubtedly been  said,  and  better  said,  to  you.)  We  say  to  you,  first 
there  is  a  centralization,  a  concentration  of  Federal  power.  I  have  al- 
ready acknowledged  that  it  may  lead  to  dictatorship,  but  I  do  not  fear 
it,  for  the  reason  I  have  given,  and  we  are  glad  there  is  a  concentra- 
tion of  power — that  is  precisely  what  we  want.     If  you  are  going  to 
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accomplish  anything  here  in  this  body,  what  do  you  do?  Do  you  sit 
in  committee  of  the  whole,  or  do  you  appoint  committees^  and  when  it 
gets  very  acute  do  you  not  have  committees  and  your  sub-committees? 
What  you  do  is  to  get  down  to  the  smallest  number,  consistent  with  a 
deliberative  body.  You  want  to  get  down  just  as  close  to  a  one-man 
power  in  the  government  of  a  village,  as  you  can  get,  consistent,  all  the 
time,  with  the  preservation  of  those  things  which  stand  for,  and  are,  in- 
dicative of  the  liberties  of  the  people  at  large.  So  there  is  concentra- 
tion of  responsibility,  and  that  is  what  you  want. 

Now,  secondly,  we  argue  that  it  simplifies  administrative  methods. 
Manifestly  this  is  so.  If  your  three  members  of  the  Board  of  Public 
Affairs  are  to  be  watch  dogs,  as  the  friends  of  the  Board  system  say, 
they  will  be  upon  one  another.  That  cannot  be  carried  out,  gentle- 
men, unless  you  provide  that  not  more  than  two  of  that  board  shall  be 
members  of  the  same  politifal  party,  and  I  submit  that  it  could  not  be 
carried  out  then.  If  you  had  two  arrayed  against  the  third,  and  looked 
to  that  third  to  be  the  watch  dog,  then  you  are  in  danger  of  so  closing 
down  upon  the  administrative  activity,  that  you  are  not  going  to  progress, 
or  accomplish  anything,  and  1  say  to  you  that  the  watch  dog  would  not 
amount  lo  anything;  we  set  to  work  and  got  a  watch  dog  for  the  county 
commissioners'  office  and  he  watched;  that  was  all  right;  but  that  is 
all  the  good  it  did;  there  were  some  things  he  was  able  to  trip  up, 
some  things  he  was  able  to  send  over  word — a  sort  of  a  hurry  call — 
to  us  to  come  at  once,  because  it  looked  like  something  was  going  through ; 
but  it  resulted  in  not  accomplishing  anything  we  wanted  to  accomplish, 
because  all  that  he  could  do  was  to  speak  of  some  particular  thing,  and 
there  was  no  real  power  of  initiative  in  a  board  of  three.  Then  another 
thing,  too,  we  found  in  that  board  of  three,  constituted  as  the  board 
would  be  under  this  plan,  because  you  do  not  contemplate  a  minority 
of  the  opposite  political  party — it  is  proposed  that  we  put  three  men 
in,  and  if  the  city  goes  Republican  the  three  will  be  Republican,  and  if  it 
goes  Democratic  the  three  will  be  Democrats.  If  the  Republicans  carry 
the  city,  the  bdard  will  be  of  that  party, — ^much  they  will  care  about 
Republican  politics,  perhaps,  but  they  will  be  Republican  in  name.  Now, 
what  will  those  three  men  do?  Why,  they  will  not  do  very  differently 
from  the  county  commissioners.  What  did  they  do?  I  will  tell  you 
what  they  did  in  Cleveland.  T  do  not  sjjeak  with  so  much  certainty  of 
to-day,  because  we  have  been  devoting^  our  attention  in  the  last  year  in 
other  directions.     We  have,  for  instance,  the  matter  of  the  improvement 
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of  the  highways  throughout  the  county.  We  found  that  when  we  raised 
taxes,  they  m^ide  the  allowance  of  certain  improvements  amounting  to 
many  thousand  dollars,  in  fact,  amounting  to  nearly  as  much  as  the 
original  contract,  without  expending  the  money  on  the  improvement.  It 
was  an  outrage  on  the  public.  We  found  out,  in  investigating  that 
matter,  that  those  commissioners  divided  tne  city  into  three  parts,  like 
all  of  Gaul,  and  one  was  responsible  for  all  of  the  appointments  on 
the  West  Side,  and  if  anybody  was  to  be  appointed,  the  other  fellow 
had  nothing  to  say  about  that ;  it  was  left  in  the  hands  of  the  man  look- 
ing after  that  West  Side.  When  it  came  to  letting  out  contracts  on  the 
West  Side,  the  West  Side  member  of  that  Board  of  Commissioners 
had  all  the  say  about  it,  and  the  other  fellows  O.  K'd.  whatever  he  said. 
So  with  the  other  two,  each  in  his  particular  district.  It  amounted, 
after  all,  to  a  division  of  power,  and  resulted  in,  as  I  say,  the  abuse  of 
the  administration  of  affairs  in  that  office .  which  enabled  each  com- 
missioner to  say,  "Why,  that  is  what  they  have  been  doing  for  years;  I 
didn't  inaugurate  it;  I  came  into  the  office  and  found  that  thing  exist- 
ing ;  that  is  the  way  we  conduct  it ;  you  can't  expect  three  men  to  go  over 
the  same  thing  every  time ;  we  have  got  too  much  to  do." 

Now,  is  this  Board  of  Public  Affairs  going  to  have  much  to  do? 
Why,  I  would  say,  gentlemen,  that  they  are  to  have  a  very  great  deal 
to  do.  Then  you  may  answer  me  that  if  it  is  going  to  be  much  for 
three,  it  will  be  much  for  one;  but  the  difference  and  the  distinction  is 
this:  That  under  a  single  head,  the  policy  to  be  pursued  in  the  admin- 
istration of  the  affairs  of  that  office  will  be  necessarily  that  of  a  unit, 
originating  with  one  man;  it  is  the  head  of  a  bureau,  the  clerks  ap- 
pointed under  him,  the  heads  of  departments  under  him,  will  carry  out  in 
detail  those  things  which  that  one  head  will  lay  down  as  the  policy  to 
be  carried  out ;  that  policy,  of  course,  first  having  been  determined  upon 
by  the  head.  If  you  are  going  to  conduct  any  business  affair,  do  you 
pretend  for  a  moment  to  say  it  is  better  you  should  have  three  men 
than  one  to  conduct  it?  Why,  manifestly,  no.  But  the  elusive  argu- 
ment is  made  to  you,  that  we  must  conduct  the  affairs  of  the  munici- 
pality on  the  line  of  business.  All  right ;  we  will  all  agree  to  that ;  that  is 
to  say.  of  most  business, — and  they  advocate  the  board  plan  here  to 
you.  comparing  it  to  the  corporation  witli  its  stockholders,  namely,  the 
citizens  of  the  state ;  that  the  stockholders  get  together  and  select  a 
Board  of  Directors,  namely,  your  Board  of  Public  Affairs;  and  that 
board  conducts  the  affairs  of  the  institution.     Gentlemen,  it  does  not. 
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How  many  of  you  are  members  of  a  bank  board?  Who  conducts  the 
affairs  of  the  bank  ?  I  don't  know  of  a  bank  in  the  state  of  Ohio  that  is 
run  by  a  board.  It  has  a  board  to  refer  to,  but  the  trouble  with  all  of 
those  illustrations  they  make  to  you  is,  they  have  a  false  analogy.  It  is 
true  to  a  certain  extent;  it  is  just  true  enough  to  mislead,  and  not  true 
enough  to  be  an  example.  The  fact  of  it  is,  that  in  your  business  cor- 
porations, your  board  gets  together  and  that  board  elects  a  president 
and  manager.  Your  stockholders  do  not  do  it.  Why?  Because  it  is 
thought  better  to  leave  the  matter  in  the  hands  of  a  board,  or  in  the  care 
of  a  board,  and  if  you  are  going  to  follow  the  analogy,  you  would  revert 
to  the  old  system  which  was  prevalent  everywhere  in  the  United  States 
prior  to  1850  or  1820,  at  any  rate,  of  allowing  the  city  council  to  ap- 
point the  administrative  officers,  and  you  would  be  conducting  it  on  the 
same  basis  that  the  English  municipalities  are  conducted  upon  to-day. 

So  that  they  are  not  proposing  really  to  follow  the  strict  business 
method  in  selecting  these  officers ;  but  the  people  put  in  a  mayor,  and  the 
mayor  appoints  his  heads  of  departments,  and  they  are  then  the  re- 
sponsible parties  who  are  in  management;  they  are  like  the  president 
and  general  manager  of  your  corporation,  and  the  board  plan  is  really 
only  another  barrier  between  the  people  and  your  executive  power; 
that  is,  if  the  board  plan  should  be  adopted. 

I  have  already  indicated  what  I  suppose  all  of  you  recognize,  and 
it  is  the  fundamental  distinction  that  the  affairs  of  our  government  are 
conducted  upon  the  republican  bases,  and  that  we  are  not  a  democracy, 
and  while  that  has  not  anything  to  do  with  this,  I  want  to  say  to  you, 
gentlemen,  that  I  am  absolutely  opposed  to  the  so-called  referendum 
idea.  The  referendum,  in  our  form  of  government,  is  the  polls  for  the 
election  of  representatives  to  office.  Now,  so  long  as  we  adhere  to  the 
republican  form  of  government,  let  us  stick  to  it  and  put  our  representa- 
tives in  and  then  hold  them  responsible.  Now,  what  is  the  argument 
of  the  advocates  of  the  board  plan,  about  that?  They  say,  "But  you  are 
departing  from  all  of  that  when  you  allow  your  mayor  to  appoint  the 
heads  of  departments.*'  Not  at  all.  Your  board  must  appoint  certain 
heads  of  departments.  Is  the  board,  or  committee  of  three,  going  to 
act  as  such  for  the  charitable  institutions,  for  the  hospitals,  and  the  street 
repairs,  etc.  ?  No.  They  must  appoint  representatives  to  carry  out  their 
plans,  to  carry  out  those  details.  Is  it  better  that  the  representatives 
should  be  responsible  to  a  single  head,  or  to  a  board?    Of  course,  that 
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is  a  question  for  you  to  answer.  But  let  us  remember  we  are  a  repub- 
lican form  of  government,  and  when  we  put  our  representatives  in,  let 
us  hold  them  responsible.  Of  course,  you  can  hold  your  board  respon- 
•sible  and  turn  out  a  member,  but  let  us  have  it  so  that  we  can  put  our 
iinger  upon  the  man,  and  not  upon  the  method ;  because,  when  you  have 
criticized  the  method,  you  have  then  to  hunt  around  and  find  the  indi- 
vidual responsible  for  it,  and  it  is  going  to  take  you  three  times  as  long 
to  get  rid  of  a  board,  or  the  majority  of  it,  as  to  get  rid  of  a  single  head, 
provided,  always,  that  the  powers  of  that  head  are  so  limited,  as  they  must 
be  under  the  civil  service,  or  the  merit  system,  as  to  make  it  impossible 
for  him  to  entrench  himself,  within  the  period  of  his  term,  in  such  a 
manner  as  to  make  it  impossible  for  the  people  to  throw  him  out. 

Now,  the  Guerin  code  plan  avoids  certain  faults  that  I  believe  to 
exist  in  the  Cleveland  plan.  The  Cleveland  plan  has  never  seemed  to 
me  to  be  ideal,  and  I  will  tell  you  wherein  it  has  seemed  to  me  to  be 
wrong.  In  the  first  place,  the  mayor  of  the  city  of  Cleveland  has  been 
given  a  seat  in  council  and  allowed  to  address  it  on  any  occasion  he 
pleases.    I  do  not  believe  in  that. 

The  Guerin  plan  does  not  contemplate  that;  the  Guerin  plan  says 
that  the  mayor  and  the  members  of  the  board  shall,  when  called  upon 
to  do  so,  answer  questions.  At  one  time  it  seemed  to  me  as  if  there 
ought  to  be  a  provision  which  would  absolutely  prohibit  any  of  them 
having  a  seat  in  council,  but  I  no  longer  think  so,  and  for  this  reason: 
If  that  were  true,  the  council  meeting  but  once  a  week  would  be  very 
much  hampered  in  the  prosecution  of  its  business,  because  it  must  send 
a  communication  to  the  various  heads  of  the  departments,  and  await 
an  answer;  and  then  the  answer,  if  only  partially  satisfactory',  must  be 
explained,  and  another  week  must  elapse,  and  it  would  be  very  dilatory. 
So  that  I  believe  it  is  the  part  of  wisdom  to  allow  the  heads  of  depart- 
ments to  be  present  in  council,  but  not  to  address  council,  not  to  lead 
in  debate,  not  to  attempt  to  advocate  any  policy — leaving  all  that  to 
council — but  they  shall  be  there  for  the  sole  purpose  of  answering  any 
questions  that  may  he  asked  of  them  by  council,  in  its  deliberations. 

As  the  Cleveland  plan  is  carried  out,  it  is  a  subversion  of  the  Amer- 
ican plan  in  this:  The  Board  of  Control  originates  so  much,  and  its 
members  are  necessarily  sn  much  better  infor^ned  upon  the  affairs  of 
the  city  than  council,  that  it  amounts  to  this:  That  whether  a  certain 
public   improvcMTient  should   be  made,  or  a   certain   contract   let,   is  de- 
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termined  by  the  'Board  of  Control,  and  the  council  has  only  the  veto 
power.  That  is  wrong,  and  I  think  the  provisions  of  the  Guerin  code 
avoid  that  difficulty. 

Mr.  Price:  Do  the  heads  of  the  administrative  departments  make 
any  sort  of  a  board  under  the  Guerin  code  ? 

Mr.  Garfield:     I  do  not  understand  that  they  do.     The  provision 
is  that  the  mayor  shall  meet  the  heads  of  departments  at  least  once  a 
week,  for  consultation ;  but  they  do  not  form  a  board  in  the  same  way. 
The  mayor  and  his  heads  of  departments  form  the  Board  of  Control, 
under  the  Cleveland  plan.    Under  the  Cleveland  plan,  if  any  contract  is 
to  be  let — say  a  pumping  station  is  to  be  put  in,  how  do  they  go  to 
work?     The  Board  of  Control  recommends  it  to  council,  and  council 
acts  upon  this  recommendation.    So  that  if  the  Board  of  Control  should 
see  fit  to  so  form  its  specifications  and  proposition  for  the  letting  of 
that  contract,  as  that  it  should  go  a  certain  way,  all  the  council  can  do  is 
to  veto  it ;  and  then  they  have  to  start  over  again.    In  this  provision,  that 
is  not  going  to  be  possible ;  if  it  is  going  to  be  possible,  then  the  Geurin 
code  ought  to  be  so  changed  that  that  will  not  be  possible,  in  my  opinion. 
Now,  I  will  close  with  just  one  illustration  that  is  a  pet  one  of 
mine,  and  that  will  perhaps  tell  the  whole  story  better  than  all  I  have 
said ;  it  is  this :    Who  ever  heard  of  a  ship  at  sea  being  run  by  a  board, 
and  who  ever  thought  of  advocating  its  possibility?     I  certainly  would 
not  trust  my  life,  or  that  of  any  of  my  friends  on  an  ocean  liner  with  a 
board  of  control,  and  I  am  very  willing  to  trust  myself,  or  any  of  my 
friends  in  a  ship  that  is  run  by  a  captain,  and  he  has  very  despotic 
power.    He  can  hang  me  to  the  yard  arm  of  his  ship  if  I  do  not  behave 
myself.     Why  is  that  wise?     Because  he  has  got  to  act  quickly  for  the 
safety  of  that  ship  in  any  emergency,  or  at  any  time.     Because  he  can- 
not consult  about  what  ought  to  be  done.     Perhaps  nine-tenths  of  the 
people  on  that  ship  would  have  a  better  opinion  than  the  captain,  but  in 
case  of  an  emergency,  it  is  better  that  something  be  done  and  done 
quickly.    ^Perhaps  it  is  not  quite  the  best  thing,  but  whilst  he  would 
stop  to  consult,  if  the  ship  were  on  fire,  about  what  steps  to  take  to  put 
it  out,  the  ship  is  burning,  or  is  going  to  the  bottom. 

That  plan  may  have  been  all  right  in  the  New  England  town  coun- 
cil ;  it  was  a  little  affair,  everybody  knew  the  councilmen ;  it  could  not 
make  very  many  bad  mistakes,  but  in  our  great  cities,  where  probably 
not  a  single  member  of  council  is  known  to  the  vast  body  of  citizens 
personally,  there  is  not  that  kind  of  companionable  touch  between  men 
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that  impels  them  to  act  together  in  the  same  way  they  could  in  the  New- 
England  village,  and  the  result  is,  that  the  New  England  villages  have 
been  the  very  ones  to  abandon  that  form,  that  New  England  herself 
has  abandoned  the  town  principle  plan  when  it  comes  to  the  large  cities. 
I  think  I  have  heard  people  say,  and  possibly  they  have  appeared  be- 
fore you,  that  the  federal  plan  is  substantially  the  plan  of  Cleveland; 
they  have  got  it  in  Columbus,  too.  See  how  it  works.  It  works  badly 
there.  Don't  get  into  that  snare.  The  history  of  it  is,  that  in  all  our 
large  cities,  beginning  with  1882,  everywhere,  when  they  have  made  a 
change,  it  has  been  to  put  more  power  into  the  hands  of  the  executive. 
Philadelphia  and  Baltimore  are  about  the  only  exceptions.  I  have  made 
a  little  schedule  of  it.  The  cities  that  I  have  referred  to,  and  the  dates 
I  shall  give,  will  inform  you  as  to  which  cities  have  centralized  the 
power. 

In   1882,  Brooklyn,  New  York. 

In  1884,  New  York  City. 

In   1890,  Long  Island  City, 
Ithaca, 
Syracuse, 
Utica. 

In  1891,  Cleveland  and  Buffalo. 

In  1895,  Boston,  old,  staid,  town-meeting  Boston,  for  most  of  the== 
principal  positions. 

From  1895,  down  to  the  present  time, — I  do  not  pretend  to  haves^^ 
them  all — Lowell,  Holyoke.  Quincy,  Rochester,  Albany  and  Troy. 

That  is  to  say,  they  are  putting  more  power  into  the  hands  of  the^^^ 
mayor.  Xow,  what  are  you  going  to  do,  if  you  go  back  to  the  Board-^^ 
system  ?  You  are  going  back  a  great  many  years,  back  to  1850.  It  may  "^^ 
be  well  enough  to  call  your  attention  to  the  fact  that  at  the  very  out — ■ — 

set,  our  mayors  had  no  power;    they  were  simply  a  sort  of  a  presid-- 

ing  officer.     Council  was  everything.     Gradually  the  powers  of  council^^ 

were  taken  away,  because  public  policy  was  not  to  be  determined  in  a 

city,  and  they   found  that  the  administration   was  getting  to  be  morc^' 
and  more  the  important  end  of  government,  and  so  the  tendency  is  all 
that  way,  and  I  believe  if  you  could  take  away — take  entirely  out  of  thi^ 
question,  the  opinions  of  those  who  are  actively  connected  with  politi- 
cal leagues,  that  there  would  be  but  one  opinion  in  the  state  of  Ohio 
to-day — the  summary  of  the  opinions  of  over  200  gathered  by  the  Asso- 
ciation, indicates  that  beyond  perad venture.     There  are  a  few  citizens 
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in  Cincinnati  that  say  they  are  well  enough  satisfied  with  the  board  plan. 
Their  reason,  however,  is  the  poor  one  I  referred  to  in  the  beginning, 
**Oh,  these  people  are  doing  the  thing  satisfactorily ;  it  works  very  well, 
because  Mr.  Cox  gives  us  a  pretty  good  administration."  I  do  not 
understand  that  in  this  country  we  are  going  to  deteriorate,  or  that  our  in- 
stitutions are  based  upon  what  any  one  man  chooses  to  think  is  good 
for  the  city,  but  I  believe  that  if  our  government  is  to  continue  a  rep- 
resentative government,  and  if  we  are  to.  avoid  the  very  dictatorial 
power,  or  the  dictator,  which  you  hear  talked  about  and  used,  if  we  are 
to  avoid  that,  our  only  salvation  lies  in  making  it  possible  for  every 
citizen,  every  intelligent  citizen  of  our  cities,  to  do  his  part,  not  in  hold- 
ing office,  not  in  tagging  around  after  a  party  in  order  that  he  may 
have  some  political  pap — ^not  that — but  every  citizen  nvist  be  interested, 
and  the  form  of  government  must  be  simple  enough  so  that  he  may  be 
interested;  and  so  I  bring  up  with  the  conclusion  with  which  I  started 
out,  that  the  fundamental  point,  the  fundamental  thing,  in  my  opinion. 
— and  if  I  were  a  member  of  your  body,  that  I  would  keep  in  mind — 
is,  that  we.  must  have  that  form  of  government  which  does  guarantee  the 
largest  measure  of  home  rule ;  and  the  largest  meausre  of  home  rule  only 
exists  when  you  have  the  largest  number  of  citizens  actively  engaged  in 
expressing  their  opinions  at  the  polls,  and  expressing  those  opinions  in- 
telligently.    I  thank  you  very  much. 

Mr.  Bracken :  I  would  like  to  ask  the  gentleman  a  question.  What 
do  you  think  of  the  English  plan  of  council  taking  charge  of  the  whole 
affair?  Hasn't  it  resulted  in  the  people  getting  greater  benefit,  by  oper- 
ating their  own  public  utilities  ? 

Mr.  Garfield:  In  my  own  opinion,  sir,  that  is  not  yet  proven.  It 
seems  to  be  proven,  perhaps,  with  reference  to  some  of  the  cities,  but 
the  conditions  are  so  different,  we  could  not  say  what  would  be  applic- 
able to  those  cities,  would  apply  to  ours.  For  example,  in  Glasgow; 
there  you  have  a  distinctly  composite  city,  and  the  conditions  are  so 
different  from  those  present  in  certainly  all  of  our  Ohio  cities,  that  I 
have  never  felt  it  was  safe  to  follow  the  example.  The  time  may  come  in 
this  country  when  it  will  be  safe,  but  at  the  present,  in  my  judgment,  it 
is  not.  I  do  not  see  that  the  English  system  is  one  that  we  ought  to 
undertake  to  adopt  in  this  country ;  it  does  not  fit  with  ours,  at  present. 
In  other  words,  even  if  it  were  true  that  the  system  works  well  in 
Glasgow  and  Birmingham  and  Berlin,  and  in  the  other  cities  of  Europe 
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and  the  continent,  it  does  not  follow,  and  we  make  a  mistake  if  we  think 
it  necessarily  follows,  that  the  same  thing  would  be  true  here. 

Mr.  Bracken:  Do  you  believe  that  under  municipal  ownership  it 
could  lead  to  the  corruption  we  have,  such  as  you  saw  in  this  momingf s 
paper  from  St.  Louis,  where  the  franchises  are  sold  and  bought  in  a 
corrupt  manner? 

Mr.  Garfield:  Personally,  I  have  not  yet  been  persuaded  that  mu- 
nicipal ownership  is  the  proper  remedy,  under  present  conditions.  I 
say  to  you  that  I  can  conceive  that  if  our  cities  were  under  the  merit 
system,  and  we  had  already  attended  to  getting  ourselves  into  shape  on 
the  administrative  side,  it  may  be  that,  personally,  I  should  be  willing 
to  see  the  municipal  ownership  experiment  tried ;  but  I  would  be  very 
unwilling,  personally,  to  see  it  tried  at  the  present  time,  under  present 
conditions. 

Mr.  Price:  Would  you  be  willing — is  it  your  judgment,  that  the 
heads  of  departments  should  be  a  Board  for  any  purpose  whatever,  or 
should  they  not? 

Mr.  Garfield:  I  should  say  not;  I  see  no  advantages  in  it.  Their 
departments  are  quite  distinct,  and  the  purpose  as  I  understand  it,  of 
Mr.  Guerin's  code  is,  that  the  heads  of  departments  should  meet  for 
consultation,  not  about  each  other's  departments,  but  that  they  may  in- 
form the  mayor  as  to  how  each  is  administering  his  own  department. 

Mr.  Price:  Take  the  Board  of  Public  Safety,  in  what  manner  would 
the  head  of  that  department,  or  any  department,  create  its  subordinate 
position,  below  the  board? 

Mr.  Garfield:     You  mean  under  the  Guerin  code? 

Mr.  Price:     No,  under  the  Nash  code? 

Mr.  Garfield:  It  provides  that  the  city  council  may  appoint  and 
provide  salaries  for  such  additional  members  of  any  department,  or  clerks 
or  other  employes,  as  may  be  found  necessary. 

Mr.  Price:     Then  you  pass  a  resolution  

Mr.  Garfield :  It  is  for  the  council  to  determine.  In  other  words, 
whether  in  the  fire  department  there  should  be  lOO  or  50  or  25  patrol- 
men ;  it  is  for  the  council  to  determine  just  how  many  men  are  neces- 
sary to  operate  the  water  works,  or  the  hospital,  or  whatever  institution 
it  is. 

]\Ir.  Price:  Again,  suppose  that  the  heads  of  departments  were 
made  a  board,  and  the  vice  mayor,  who  also  acts  as  president  of  the 
council,  sliould  be  a  member  of  that  board. — wouldn't  that  be  feasible? 


Morning  Session,  September  p,  Ip02,  849 

Mr.  Garfield :     I  don't  see  any  advantage  in  it. 

Mr.  Price:  I  mean  would  there  be  any  objection  to  making  him 
a  member  of  the  Board,  if  we  had  the  heads  of  departments  to  consti- 
tute a  board, — would  there  be  any  objection  to  making  him  a  member  of 
the  board  and  not  the  mayor? 

Mr.  Garfield:  It  seems  to  me  that  the  mayor  would  be  the  proper 
man,  rather  than  the  president  of  council. 

Mr.  Price:  The  president  of -the  city  council  would  be  at  the  coun- 
cil meetings  ? 

Mr.  Garfield:  Yes;  but  when  at  the  council  meetings,  if  he  would 
constantly  have  to  be  leaving  the  chair  to  answer  questions,  he  would 
have  to  be  presiding  one  minute  and  on  the  floor  the  next,  telling  what 
the  board  thought  or  did. 

Mr.  Price:  Another  question,  a  legal  question,  and  if  you  don't  feel 
like  answering  it  now,  take  time  to  consider  it. 

Suppose  that  in  a  smaller  city,  like  Nelsonville,  about  5,000,  suppose 
you  create  your  departments  and  then  add  the  section  that  the  council 
in  any  municipality  where  it  was  appointed  shall  pass  an  ordinance  con- 
solidating one  or  two  of  those  departments,  giving  the  small  city  two 
heads  of  departments  instead  of  three, — would  you  say  a  man  could  hold 
two  of  those  departments,  if  the  council  so  determined  ? 

Mr.  Garfield:  Well,  of  course  it  would  be  foolish  for  anyone  to 
undertake  to  answer  a  question  of  that  sort  without  due  deliberation.  In 
view  of  the  position  taken  by  our  Supreme  Court,  I  should  think  it  would 
be  clearly  unconstitutional. 

Mr.  Price:  How  do  you  interpret  the  decision  of  the  Supreme 
Court?  That  is,  do  you  interpret  the  decision  of  the  Supreme  Court 
that  the  legislature  cannot  empower  the  council  to  create  an  office,  or  in 
other  words,  set  an  office  in  force  by  an  ordinance? 

Mr.  Garfield :  I  do ;  it  seems  to  me  that  is  the  reading  of  that  de- 
cision. 

Mr.  Price:     What  case  is  that?     I  can't  find  it. 

Mr.  Garfield:  There  are  two  cases,  the  Cleveland  and  the  Toledo 
case ;  the  two  cases  that  were  decided  about  the  time  of  the  Put-in-Bay 
meetinp^,  or  just  prior.    That  is  the  Jones  case,  I  think. 

Mr.  Price:  With  what  provision  of  the  constitution  does  that  con- 
flict? 

Mr.  Garfield:  The  constitution  provides  that  the  legislature  can 
provide  for  the  orc^anization  of  cities :  it  then  becomes  a  query,  what  is 
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meant  by  the  word  organization?  Now,  when  the  legislature  under- 
takes to  provide  for  the  organization  of  private  corporations,  we  all 
know  that  that  corporation  is  not  organized  until  it  has  taken  certain 
steps  laid  down  by  the  statute;  and  I  presume  therefore,  by  analogy, 
that  the  legislature  should  provide  by  law  for  the  organization.  You 
may  say  to  me  that  in  the  private  corporation,  the  legislature  has  seen 
fit  to  say  that  the  corporation  must  have  not  to  exceed  fifteen,  or  less 
than  five  directors,  thereby  leaving  it  open. 

Mr.  Price:  Does  not  the  Supreme  Court  say  that,  as  to  whether 
there  was  anything  in  the  Toledo  act  that  violated  Article  and  Sec- 
tion 6,  they  did  not  decide  ? 

Mr.  Garfield :  They  did  not  decide,  no ;  I  formed  the  opinion  I  had, 
simply  because  I  believe  that  when  presented  to  the  court  it  will  so  decide ; 
it  is  a  matter  that  it  will  be  an  impertinence,  however,  for  anyone  to 
assume. 

Mr.  Price:  I  imagine  the  question  came  in  this  way:  Indiana 
has  decided  that  it  is  an  invasion  of  the  rights  of  local  self-government 
to  put  the  power  of  the  appointment  of  the  police  in  the  hands  of  the 
governor.  Under  that  Toledo  case,  that  power  was  in  the  hands  of 
the  governor.  Now,  that  is  a  mooted  question  whether  it  might 
not  approach  along  that  line,  and  whether  the  court  might  not  have 
had  that  under  consideration.  Now,  I  will  go  a  little  further:  Sup- 
pose that  there  is  a  line  of  decisions  in  this  state,  upheld  In  the  past, 
simply  the  power  of  the  council  to  pass  ordinances  setting  certain  ma- 
chinery in  motion,  a  line  of  decisions  already  in  this  state,  of  that  kind, 
that  substantiates  that  right,  under  general  laws;  would  you  say  there 
was  anything  in  the  Supreme  Court  decision  that  meant  to  overrule  that 
line  of  decisions?  t 

Mr.  Garfield:  Oh,  I  should  say  in  this  decision,  that  is  certainly 
not  overruled :  I  think  the  Supreme  Court  purposely  reserveid  that  ques- 
tion. 

Mr.  IVice:  I  will  say  to  you  that  the  question  has  been  up  in  quo 
warranto  ])roceedings  in  this  court,  likewise  before  Judge  Maxwell,  of 
Cincinnati,  reported  in  tlie  P>iilletin,  to  issue  an  ouster,  and  one  was  on 
mandamus.  Tlic  writ  was  issued  :  in  view  that  those  cases  are  standard 
and  are  under  [general  law,  and  this  decision  of  the  Supreme  Court, 
woLild  you  think  it  is  desirable  for  this  legislature  to  load  up  the  smaller 
cities  and  smaller  villages  with  a  Inirdcnsome  form  of  government,  with 
those  cases  standing:  there,  not  touched? 
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Mr.  Garfield :  One  would  answer  no  to  that,  of  course.  But  going 
back  to  that  query  is  it  a  burdensome  form  of  government? 

Mr.  Price :  I  helped  incorporate  a  little  municipality  in  our  county ; 
there  are  about  sixty  or  sixty-two  votes  there.  Now,  they  have  not  any- 
thing, except  roadways  through  their  village;  they  have  no  use  for  a 
board  of  public  affairs;  they  have  no  use  for  a  solicitor;  they  have  no 
use  for  a  street  commissioner;  and  yet,  under  the  code,  as  proposed,  it 
•creates  all  of  this  cumbersome  machinery  on  that  little  municipality  that 
Avants  to  be  organized  simply  for  a  little  police  protection  against  ma- 
rauders. 

Mr.  Garfield:  Where  would  be  the  burden?  I  do  not  quite  fol- 
low you.  Supposing,  if  our  little  village  of  Mentor,  where  I  live  in  the 
summer,  a  few  hundred  people,  only,  there  —  it  would  certainly  not 
need  a  solicitor;  he  might  have  the  office,  but  our  town  council  would 
not  vote  him  any  salary,  though  we  might  have  somebody  named  as 
solicitor.  The  time  has  been  when  we  would  have  been  very  glad  to 
have  referred  something  to  somebody  there,  as  a  solicitor,  and  tlie  result 
was,  we  had  to  hunt  around  for  a  lawyer,  as  for  instance,  when  the  street 
railway  went  through,  and  we  needed  the  contract  made  with  the  rail- 
way. You  could  have  the  solicitor  named,  and  I  cannot  see  that  the 
grating  of  the  wheels  of  the  machinery  would  smite  anybody's  ears,  if 
we  had  a  solicitor;  he  would  not  be  paid  anything.  I  quite  fail  to  see 
where  the  '^burden''  comes  in. 

Mr.  Price:     They  may  pay  him? 

Mr.  Garfield:     Why,  yes. 

Mr.  Price:  They  could  create  them,  likewise.  I  asked  you  those 
questions,  and  I  would  like  to  submit  those  authorities  to  you. 

Mr.  Garfield:     You  refer  to  the  Roberts  law? 

Mr.  Price:  No;  I  meant  the  decision  of  the  quo  warranto  and  the 
others,  where  the  council  set  in  force  an  office,  and  it  was  filled?  I 
would  like  to  j^^et  your  judgment  on  these,  if  you  care  to  look  at  them. 

Mr.  Hypes:  I  would  like  to  ask  a  question.  Mr.  Garfield,  one  of 
the  reasons  you  advance,  as  I  understand  you,  favoring  the  so-called 
federal  plan,  as  against  the  board  i)lan.  is,  that  it  more  certainly  elim- 
inates politics  from  municipal  matters.  Do  you  have,  in  connection  with 
that  plan,  the  merit  system  in  Cleveland? 

Mr.  Garfield :  No ;  there  is  a  sort  of  a  merit  system  in  appointing 
of  the  police  and  fire  departments,  but  it  does  not  amount  to  very  much. 

Mr.  Hypes:     You  have  the  federal  plan? 
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Mr.  Garfield:     Yes. 

Mr.  Hypes:  If  I  recall  correctly,  on  yesterday,  the  statement  was 
made  on  the  floor  of  this  house  by  physicians,  that  if  it  had  not  been  for 
political  interference,  they  could  more  efficiently  have  handled  matters 
that  came  under  the  health  department;  if  the  establishment  of  the 
federal  plan  would  eliminate  politics,  I  wondered  how  it  was  possible  for 
that  to  happen,  under  that  plan? 

Mr.  Garfield:  I  think  you  could  hardly  have  heard  me  correctly, 
or  else  I  said  what  I  did  not  intend ;  I  do  not  think  I  ever  said  it  elim- 
inated politics ;  I  do  not  believe  I  used  that  expression,  because  the  truth 
is,  I  want  a  great  lot  more  politics.  I  want  to  see  that  kind  of  politics 
that  brings  you  and  me  and  all  the  rest  of  us  out  to  the  polls,  and  gets 
us  to  vote  intelligently. — But  of  course,  Mr.  Hypes,  I  know  what  you 
mean.  I  mean  to  say  that  I  always  try  to  avoid  the  expression,  "elim- 
niate  politics,"  because  I  like  to  use  those  words  in  another  way.  It  is 
true  about  the  city  of  Cleveland;  we  have  not  any  merit  system  there, 
and  I  am  not  at  all  satisfied  with  the  Cleveland  system  as  it  stands,  for 
the  reasons  named,  and  among  others,  because  it  has  not  the  merit  system. 
The  merit  system  which  we  hiave  is  only  a  partial  one  and  partially  suc- 
cessful, in  the  police  and  fire  departments.  With  the  true  merit  system 
I  think  the  difficulty  would  be  entirely  avoided.  I  do  not  mean  to  say, 
however,  that  I  regard  the  merit  system  as  a  nostrum  for  every  ill,  but 
I  think  it  is  a  growing  power. 

Judge  Thomas:  I  want  to  ask  you  if  you  think  this  would  be  in 
conflict  with  the  constitution :  "All  municipal  corporations  which  at  the 
last  federal  census  had  a  population  of  5,000  or  more,  may  become  cities; 
all  others  shall  be  villages.  All  cities  which  at  any  future  federal  census 
have  a  population  of  less  than  5,000  may  become  villages.  All  villages 
which  at  any  future  federal  census  have  a  population  of  5,000  or  more, 
may  become  cities."  Do  you  think  a  provision  of  that  kind  would  con- 
flict with  the  constitution  ? 

Mr.  Garfield :     No,  I  don't  think  so. 

Judge  Thomas :  Do  you  think  that  municipalities  that  have  more 
than  5,000  might  choose  whether  they  would  be  cities  or  villages? 

Mr.  Garfield:  Well,  the  question  which  you  propose  would  seem 
to  be  constitutional.  The  Constitution  itself  says  that  the  legislature 
shall  provide  for  the  organization  of  cities  and  villages. 

Judge  Thomas:  I  don't  think  you  get  my  point,  I  will  repeat  this: 
(repeating  the  quotation  in  the  question  above:)     It  does  not  say  they 
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shall  be,  but  may  be, — "all  others  shall  be  villages/'  That  is,  they  remain 
villages,  or  they  may  become  cities,  leaving  it  optional  with  them ;  do  you 
think  that  is  constitutional  ? 

Mr.  Garfield:  I  should  think  it  would  be  much  wiser  to  make  that 
definite. 

Judge  Thomas :  You  do  not  quite  answer  the  question.  Is  that  lati- 
tude permissible,  under  the  Constitution? 

Mr.  Garfield :  The  reason  I  think  it  is  wiser,  is  because  of  the  ques- 
tion, whether  that  would  be  constitutional,  I  am  speaking  offhand,  of 
"Course. 

Judge  Thomas:  Another  question:  The  point  I  wish  to  ask  you 
about  is  this:  Cities  and  villages  shall  have  power, — "To  establish 
mainta  n,  and  invest  with  power,  and  impose  duties  upon  the  police  depart- 
ment,"— the  water  department,  the  fire  department,  the  street  department, 
the  prison  and  reformatory  department,  the  financial  department,  the  de- 
partment of  public  safety,  of  charities,  health,  improvement,  accounts, 
and  such  other  departments  and  office  as  may  be  found  necessary  properly 
to  carry  into  execution  the  operation  of  the  powers  herein  delegated. 

Now,  do  you  think  such  a  provision  as  that,  leaving  to  the  council, 
or  any  other  body  of  the  municipality,  the  power  to  erect  and  maintain 
those  departments,  would  be  constitutional? 

Mr.  Garfield:  I  would  not  undertake  to  answer  that,  sir,  without 
looking  into  it  further;  it  is  a  very  difficult  question,  it  seems  to  me, 
v.'hether  it  would  or  would  not.  Is  that  provision  in  the  Guerhi  or  in  the 
Nash  code? 

Judge  Thomas:  That  is  from  Judge  Okey's  code,  section  i  and  2 
reading:  "In  addition  to  the  powers  specifically  in  this  act  and  other- 
wise by  law  granted,  cities  and  villages  shall  have  the  general  and  sub- 
stantive power  enumerated  in  this  section,  the  exercise  of  which  powers 
shall  be  provided  for  in  municipal  constitutions  to  be  adopted  by  munici- 
pal conventions,  as  hereinafter  in  this  act  provided;  but  no  city  or  vil- 
lage shall  be  obliged  to  exercise  any  of  such  powers,"  then  follow  those 
I  have  mentioned,  in  form. 

•  ^Fr.  Garfield:  It  would  seem  to  me  that  it  involved  this  difficulty, 
what  is  a  delegation  of  legislative  powers.  And  it  would  seem  to  me 
as  if  that  were  a  delegation  of  legislative  power ;  but  I  would  answer  that 
with  much  hesitation. 

Judge  Thomas:     That  is  more  of  a  delegation  of  power  than  the 

legislature  could  delegate? 
23 
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Mr.  Garfield :     It  would  seem  to  me  to  be  so. 

Judge  Thomas:  Would  you  be  willing  to  answer  this  question: 
What  legislative  power,  if  any,  necessary  to  carrying  on  the  municipal 
affairs  of  a  city  or  village,  may  be  delegated  by  the  General  Assembly  to 
the  council? 

Mr.  Garfield:  I  cannot  undertake  to  answer,  because  I  have  not 
been  able  to  satisfy  myself  yet  about  that.  I  don't  know.  There  must  be 
a  line  somewhere,  it  cannot  be  cast-iron,  but  where  the  line  is,  I  do  not 
know. 

Mr.  Williams :  I  would  like  your  idea,  if  you  think  a  plan  similar 
to  the  federal  plan  would  be  effective  without  the  merit  syste-n  ? 

Mr.  Garfield :     I  would  rather  have  the  federal  plan I  was  going 

to  say,  Mr.  Williams,  I  would  rather  have  the  federal  plan  without  the 
merit  system,  than  the  board  plan;  but  I  think  the  merit  system  is  so 
important  an  item  of  either  plan,  and  especially  of  the  federal  plan,  be- 
cause of  its  limitations.  I  would  not  want  to  leave  it  out.  You  are  nri 
to  infer  from  that,  that  I  would  say  that  you  can  much  better  omit  it 
from  the  federal  system,  than  from  the  other. 

]\Ir.  Williams :  In  case  of  the  board, — one  of  the  criticisms  here  was 
that  you  could  not  easily  get  at  their  proceedings;  don't  you  think  if 
they  were  compelled  to  keep  a  journal,  open  to  inspection,  that  could  be 


seen : 
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Mr.  Garfield:  In  the  office  of  the  commissioners  I  spoke  of,  they 
kept  a  record  of  all  their  proceedings,  and  they  read  very  well  indeed, 
beautifully ;   but  you  couldn't  get  anything  out  of  those. 

]\rr.  Willis :  It  is  provided  in  section  90,  of  the  Comings  code,  that 
solicitors  are  to  be  appointed  by  the  mayor,  and  also,  in  section  91  of 
the  Guerin  code,  that  the  head  of  the  department  of  law  shall  be  appointed 
by  the  mayor :  what  do  you  think  about  that — do  you  think  it  better  to 
have  him  appointed,  or  elected? 

Mr.  Garfield :  Oh.  appointed,  surely.  I  understand  that  is  provided 
in  both  plans.  I  think  by  all  means,  the  legal  advisor  of  the  mayor  shouU 
be  appointed  by  him :  and  also,  it  strikes  me  of  very  great  importance 
that  that  officer  should  also  be  the  prosecutor  of  the  police  court. 

Mr.  Price :  Mr.  Garfield,  do  you  think  it  is  constitutional  for  tht 
legislature  to  create  two  legislative  bodies  in  a  municipality? 

Mr.  Garfield :     I  do  not  see  why  it  would  not  be. 

Mr.  Price :     An  upper  and  a  lower  council  ? 

Mr.  Garfield :     Yes. 
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Mr.  Price:  Is  it  constitutional  to  say  that  the  upper  council  can 
pass  an  ordinance  by  itself  which  shall  limit  the  action  of  th^  lower  coun- 
cil, if  that  ordinance  is  not  inconsistent  with  the  law  of  the  Constitution, 
first?  Is  it  possible  for  the  upper  council,  consistent  with  the  powers 
g-ranted,  and  with  the  Constitution,  that  they  can  confer  power  on  the 
upper  council  to  pass  an  ordinance  that  will  compel  the  lower  council 
as  a  result,  to  be  controlled  as  to  the  power  they  may  exercise? 

Mr.  Garfield :     No,  I  don't  think  it  would. 

Mr.  Price :  I  want  to  ask  you  to  turn  to  the  Governor's  code,  page 
45.  section  99. — "The  board  of  public  service  may  employ  such  super- 
intendents, inspectors,  engineers,  physicians,  district  physicians,  health 
and  sanitary  officers,  etc., — as  may  be  necessary  for  the  execution  of  its 
powers  and  duties,  etc..  as  it  may  deem  proper.*' — Taking  what  you  indi- 
cated you  believed  the  recent  decision  of  the  Supreme  Court  meant,  would 
you  think  that  was  inhibited  by  the  constitutional  provision?  Also,  it 
says,  **and  may  establish  such  departments  for  the  administration  of 
aflPairs  under  its  supervision,  as  it  may  deem  proper." 

Mr.  Garfield:  It  would  not  seem  to  me  so;  no.  Perhaps,  "Estab- 
lish such  departments,"  is  using  big  words  for  a  comparatively  small 
matter.  What  I  would  take  it  to  mean,  is,  that  that  is  really  only  part 
of  the  administrative  method  of  carrying  out  the  affairs  of  that  depart- 
ment, and  it  is  not  saying  that  they  may  take  up  certain  things  outside 
of  the  specific  things  laid  down  by  this  act  —  that  would  be  one  line 
of  distinction,  sir. 

Mr.  Price:  What  line  of  demarkation  between  officers,  that  you 
might  say  would  be  established  under  that,  and  employes? 

Mr.  Garfield :  I  doubt  if  there  is  any.  As  I  say,  I  think  the  words 
are  pretty  big.  This  has  occurred  to  me  as  being  at  any  rate,  part  of 
the  reasoning  for  the  line  of  demarkation:  The  legislature  shall  say 
that  a  certain  department  shall  exist,  or  a  certain  official  appointed,  and 
that  that  official  shall  have  charge  of  the  management  of  certain  things; 
now,  it  manifestly  is  proper,  it  would  seem  to  me,  that  the  council  may  say 
— or  even  it  might  be  for  the  director  to  say,  whether  he  should  have  one  or 
ten  men  to  do  that  thing;  and  also,  whether  three  men  might  be  em- 
ployed instead  of  one,  as  a  kind  of  advisory  board  with  him,  provided  they 
do  not  take  on  anything  in  the  way  of  any  other  thing  than  that  depart- 
ment was  appoinfed  to  do,  or  was  to  be  allowed  to  do. 
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Mr.  Price:  This  bill  is  headed  "Department  of  Public  Safety," 
and  "Department  of  Public  Service?"  You  think,  then,  "department" 
•as  used  here,  is  not  used  in  the  same  sense  ? 

Mr.  Garfield :  No ;  it  does  not  seem  to  me  so.  To  answer  that  a 
little  more  fully:  It  would  not  take  any  power  away  from  the  Board 
of  Public  Service,  it  would  not  be  vesting  a  part  of  its  power  in  that 
special  department ;  that  would  be  entirely  under  the  control  and  authority 
of  the  upper  power. 

Mr.  Stage:  I  have  the  same  difficulty  that  others  have  had  with 
this  Board  of  Public  Service  establishing  the  department.  Now,  to 
drive  that  theory  to  the  logical  result,  would  you  consider  it  constitu- 
tional, if  the  Legislature  should  provide,  instead  of  the  provision  of  the 
Governor's  Code,  under  the  head  of  "Executive,"  to  say  that  the  exec- 
utive power  and  authority  of  cities  shall  be  vested  in  a  mayor  and  a 
Board  of  Public  Administrators,  and  then  add  but  few  powers  to  the 
Board  of  Public  Administrators  beyond  what  are  now  given  by  the 
Governor's  Code  to  the  Board  of  Public  Service  —  that  they  shall  have 
the  management  of  all  the  things  now  given,  and  in  addition,  the  depart- 
itnent  of  law,  or  administrator  of  law,  and  of  accounts,  and  all  the  rest  — 
and  then  to  say  that  they  shall  have  power  to  establish  such  other  depart- 
ments as  they  may  deem  fit  in  carrying  out  that  administrative  power  ? 

Mr.  Garfield :  It  would  not  seem  to  me  to  be  constitutional  to  do 
that,  Mr.  Stage.  I  think  a  distinction  can  be  made.  In  the  first  place, 
what  is  it  that  the  constitution,  under  the  interpretation  of  this  decision, 
evidently  meant?  It  evidently  was  intended  that  all  of  the  cities  of  the 
state  of  Ohio  should  have  the  same  form  of  government,  so  that  we  in 
Cleveland,  going  out  to  Columbus,  or  any  other  city,  would  have  to 
■study  their  form  at  all;  we  would  know  just  exactly  what  each  and  all 
the  departments  were ;  we  would  know,  if  we  wanted  to  ask  any  question, 
just  where  to  go.  Supposing  we  had  a  case  involving  the  market  house 
in  the  city  of  Columbus ;  we  have  to  come  down  here  and  first  find  out 
where  the  market  house  is  —  whether  it  is  under  the  direction  of  the 
Board  of  Public  Service,  or  under  any  certain  board,  and  we  go  to  that 
board.  Let  me  put  it  another  way:  It  seems  to  me  if  we  follow  the 
code  On  the  line  you  have  indicated,  that  the  result  would  be,  that  the 
full  power  and  authority  of  action,  with  reference  let  us  say,  to  the 
niarlcet  house,  would  be  conferred  upon  a  certain  board  of  men  who 
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would  have  complete  power  to  act  as  such  board;  whereas,  in,  let  Ud 
say,  the  city  of  Columbus,  if  they  had  simply  a  Director  of  Ptiblic 
Affairs,  he  would  have  the  complete  power;  he  might  appoint  one  of 
these  special  departments  —  I  don't  like  the  word  —  he  might  have  a 
board  of  some  kind  under  him ;  but  that  board  would  not  have  the  power 
—  they  would  have  to  refer  everything  back  to  him ;  they  are  merely 
his  administrative  agents,  carrying  out  his  views  with  reference  to  that 
market  house;  whereas,  in  the  other  case  that  you  have  supposed,  we 
would  find,  we  will  say,  when  in  Columbus,  that  the  market  house  com- 
missioner, or  board,  would  not  be  the  administrative  agent  carrying' 
out  somebody's  views  or  ideas,  but  all  the  authority  would  be  vested  in 
that  board.  In  other  words,  that  would  not  be  the  same  form  of  gov- 
ernment, it  would  be  different  in  Columbus  and  Cleveland. 

Mr.  Stage:  Then,  as  I  understand  it,  you  mean  that  the  constitu- 
tion, in  the  organization  clause,  and  in  the  clause  providing  that  general 
laws  shall  have  uniform  operation,  means  that  the  form  must  be  carried 
out.  as  well  as  the  substance? 

Mr.  Garfield:  The  word  *'form"  is  not  a  safe  one  to  use  there; 
the  substance,  not  the  form. 

Mr.  Stage:  Then  so  far  as  the  interpretation  of  the  word  "organi- 
zation'' goes,  it  is  a  matter  of  opinion  as  to  what  extent  organization 
is  to  be  carried  by  the  legislature;  it  is  merely  a  matter  of  opinion  to 
what  extent  organization  must  be  carried?  To  illustrate:  The  legisla- 
ture provides  for  a  mayor  and  a  city  council ;  it  provides  that  all  muni- 
cipalities alike  shall  have  certain  delegated  powers;  that  an  organization,^ 
consisting  of  a  mayor  and  a  city  council  is  not  enough  of  an  organization 
to  satisfy  the  requirements  of  the  constitution,  but  the  legislature  must 
also  say  that  the  municipality  must  have  a  department  of  public  works^ 
a  department  of  law,  of  accounts,  of  public  safety ;  that  would  be  enough 
of  an  organization  to  satisfy  the  requirements  of  the  constitution,  in 
your  opinion? 

Mr.  Garfield :  I  would  not  put  it  that  way ;  no.  I  should  say  that 
would  be  a  distinction  without  a  difference,  to  put  it  that  way.  I  should 
say  this:  That  to  make  it  general  in  that  character  —  and  without 
meaning  to  be  disrespectful  —  to  make  it  so  farcical  —  that  there  would 
be  a  mayor  and  a  legislative  body,  that  if  all  of  those  departments  were, 
in  substance  and  in  reality,  committees  of  council,  and  if  they  had  to 
bring  every  municipal  question  back  to  council,  or  if  there  have  been 
boards  and  other  officials  appointed  by  the  mayor,  to  bring  it  back  to 
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the  mayor  —  then  I  don't  l)elieve  it  would  be  unconstitutional ;  but  I  think 
it  would  be  a  great  mistake.  While  it  would  preserve  uniformit>-  in 
substance,  by  bringin.e:  all  the  power  back,  either  to  the  mayor  or  to 
council,  it  would  make  a  confusion  in  our  state,  in  the  way  the  power, 
or  the  authority  was  carried  out.  We  would  know,  if  we  went  to  Ccluctt- 
bus,  we  must  go  to  the  mayor  for  ever\'thing  administrative,  and  he 
would  refer  us  to  this,  or  that,  or  the  other  authority.  But  still,  it  would 
not  be  carrying  out  the  idea  in  the  same  satisfactory  way,  to  my  ww, 
that  it  would,  if  you  provide  for  certain  of  the  leading  departments, 
the  legislature  conferring  the  power,  as  it  would  have  the  right  to  do. 
For  instance,  there  is  no  manner  of  doubt,  to  my  mind,  that  this  legis- 
lature can  provide  for  a  l>oard  of  Public  Works;  they  may  make  a 
hundred  heads,  or  separate  it  up  —  all  that  is  constitutional ;  but  if  the 
legislature  simply  says,  there  shall  be  an  executive  head,  and  then  he 
may  appoint,  or  the  council  may  create,  such  departments  as  it,  or 
he,  sees  fit  to  perform  the  work  of  that  department  —  if.  by  thai 
act,  it  is  intended  to  confer  upon  different  subdivisions,  full  power  to 
act,  without  reference  to  council  or  mayor  —  then  I  say,  it  is  not  con- 
stitutional. In  other  words,  this  legislature,  once  for  all,  delegates  the 
person  or  the  board  which  shall  exercise  the  authority,  and  that  person 
or  board,  as  we  know  in  law  generally,  may  do  any  administrative  act 
by  the  hand  of  another:  l)ut  I  do  not  believe  it  would  be  constitutional 
to  attempt  to  confer  ui)on  the  council  or  the  mayor,  the  power  to  create 
an  office,  and  at  the  same  time,  delegate  to  that  office  more  than  an 
administrative  act. 

Mr.  Stage:  The  difficulty  we  are  struggling  with,  is  to  suit  the 
needs  of  a  commimity  c^f  500,  as  well  as  a  community  of  400,000.  I 
understand  your  jMnion  to  be.  that  we  must  establish  these  departments, 
and  that  in  the  smaller  cities  they  must  fill  those  departments,  and  if  a 
burden,  an<l  if  they  are  not  needed,  that  the  council  will  not  vote  any 
salary  to  the  head  of  the  department? 

Mr.  Garfield:  Well,  yes.  Personally,  I  can  see  really  no  burden 
on  the  small  municipality  to  have  these  various  officers. 

Mr.  Price:  Suppose  Teedom  lays  down  in  his  work  on  Municipal 
Corporations,  and  also,  Dillon  says,  that  the  power  of  the  legislature 
of  creating  officers,  can  be  delegated  to  the  council  of  a  municipality? 
Is  there  anything  in  our  constitution  against  that, — if  that  proposition 
is  laid  down  there  as  the  law? 
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Mr.  Garfield :  I  do  not  recall  Teedom  on  that  subject,  but  I  think  you 
•will  find  the  general  proposition  of  Dillon  is,  that  certain  things  may  be 
delegated,  but  not  legislative  power ;  things  that  are  delegated,  are  always 
.administrative — I  do  not  know  the  case. 

Mr.  Price :  Is  it  not  a  fact  you  can  delegate  to  municipal  councils 
any  legislative  power  that  may  be  appropriate  for  carrying  on  the  func; 
"tions  of  government,  both  municipal  and  state? 

Mr.  Garfield:  Yes;  that  only  changes  the  question  then,  to  say 
what  is  necessary,  in  appropriate  power? 

Let  me  answer  that  a  little  further.  Recently,  within  the  last  two 
months  or  so,  there  has  been  a  case  decided  in  Massachusetts,  a  public 
franchise  case;  the  theory  differs  somewhat,  but  I  think  the  principle  is 
the  same:  it  has  to  do  with  this  question  of  delegated  power.  I  think 
it  was  the  city  of  Worcester,  undertook  to  enter  into  a  contract  for  a 
^iocation**  as  they  call  it,  instead  of  franchise,  granted  to  a  street  rail- 
way company.  Under  the  law  of  Massachusetts,  it  is  necessary,  when 
that  grant  is  made,  for  the  corporation  to  formally  accept  it  by  action  of 
its  board,  in  writing.  That  constitutes,  not  the  contract,  but  it  constitutes 
the  ^'location"  by  he  terms  upon  which  it  is  granted.  Now,  the  council 
■of  Worcester  undertook  to  import  into  that  grant  certain  provisions  with 
reference,  I  think  it  was,  to  the  paving  of  the  "devil's  strip,"  out  of  it, 
which  the  legislature  has  not  said  anything  about.  The  case  came  on 
to  be  heard  and  has  finally  been  decided,  I  think  by  the  court  of  last 
resort.  To  introduce  another  fact, — the  street  railway  accepted  that  grant 
in  about  these  words :  "That  this  railway  company  accepts  this  grant  and 
all  of  the  provisions  thereof,  insofar  as  the  city  of  Worcester  has  the 
power  to  place  those  limitations  upon  the  street  railway."  The  city  of 
Worcester  maintained  that  it  4iad  a  perfect  right,  because  it  was  part 
of  what  was  necessary  to  the  city  in  carrying  out  the  grant  of  the  location, 
to  include  in  it  any  of  these  things,  and  that  therefore,  this  apparent  ex- 
ception, on  the  part  of  the  railway  company  in  accepting  that  grant,  was 
not  any  good, — that  it  accepted  all  the  conditions.  The  court  said  that 
the  street  railway  accepted  that  contract  and  that  it  was  quite  right  in 
making  the  exception,  and  that  the  city  of  Worcester  had  no  power  or 
authority,  to  include  anything  in  that  grant  that  the  legislature  had  not 
expressly  delegated  to  it  to  express  in  the  grant. 

Mr.  Price :  Let  me  ask  another  question :  Suppose  we  pass  a  law 
saying  that  a  municipality  may  organize  its  police  force,  either  by  having 
the  marshal  at  the  head,  or  a  chief  of  police,  or  the  board  of  public  safety, 
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consisting  of  three  members,  and  make  that  law  applicable  throughout 
the  state ;  would  that  be  a  law  of  uniform  operation,  without  any  limi- 
tation on  it? 

Mr.  Garfield :  If  the  law  provided  precisely  the  same  duties  for  each 
officer,  I  will  say  that  it  does  not  matter  whether  he  is  called  the  marshal 
or  the  chief  of  police,  or  whatever  name  you  give ;  but  it  would  seem 
to  me  it  would  not  be  uniform  if  you  say  that  the  municipality  might 
have  its  police  force  power  exercised  by  a  director,  or  by  a  board, — I 
don't  think  that  would  be  uniform. 

Mr.  Price:  Let  me  ask  you  another  question:  Suppose  we  con- 
fer power  on  the  municipality  to  build  an  elevated  railroad,  surface  rail- 
road or  underground  railroad:  is  that  a  uniform  law? 

Mr.  Garfield:     Yes. 

Mr.  Price:     Of  a  general  nature? 

Mr.  Garfield:     Oh,  yes. 

Mr.  Price:     What  is  the  diflFerence  between  the  two? 

Mr.  Garfield :  The  difference  is,  that  the  underground  railroad  and 
all  of  the  others,  have  not  to  do  with  the  granting  of  any  power,  and 
there  is  no  authority  exercised  that  is  not  precisely  the  same  in  every 
case.  In  the  other  case,  it  is  a  question  of  the  grant  of  the  delegation 
of  a  power,  we  have  got  to  delegate  it  to  the  same  man,  that  is,  the  same 
officer.  I  think  you  might  call  the  officer  by  a  different  name  in  different 
places,  the  authority,  in  one  place  being  possessed  in  a  board,  is  exer- 
cised in  a  different  way. 

Mr.  Price:  Do  you  think  that  is  a  fair  interpretation  of  the  article 
of  the  constitution,  saying  all  laws  of  a  general  nature  shall  have  uniform 
application  throughout  the  state? 

Mr.  Garfield:     Yes. 

Mr.  Price:  Now,  as  I  understand  Article  13,  Section  6,  says  that 
the  legislature  shall  provide  by  general  laws  for  the  organization  of  cities 
and  villages :  what  would  be  the  effect  on  that  section,  if  "uniform" 
were  in  there, — to  provide  by  general  and  uniform  laws? 

Mr.  Garfield:  The  effect  would  be,  there  would  be  no  distinction 
between  cities  and  villages ;   "uniform"  would  destroy  the  distinction. 

Mr.  Price :  Suppose  we  put  two  systems  of  law  on  the  statute  books 
to  govern  municipalities,  and  give  the  municipality  the  option  as  to  which 
one  it  will  incorporate  under?  Can  yon  find  any  constitutional  objection 
to  it? 
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Mr.  Garfield :  Yes,  I  would ;  unless  you  state  that  villages'  may  be 
incorporated,  we  will  say,  under  the  board  plan,  and  the  others  under 
another  plan.    That  might  be  done,  I  can  see. 

Mr.  Price:  We  have  two  methods  of  incorporating  villages  and 
none  in  incorporating  cities  

Mr.  Garfield :  That  is,  you  mean  thi*ough  the  trustees  of  the  village 
or  the  county  commissioners? 

Mr.  Price:  Yes.  Now,  if  a  community  incorporated  under  our 
general  law,  it  is  by  their  own  consent,  isn' t  that  right  ? 

Mr.  Garfield:     Yes. 

Mr.  Price:  This  legislature  cannot  incorporate  any  community  by 
special  act.  Now,  following  either  of  those  two  methods,  when  the 
corporation  is  complete,  the  entity  is  born,  and  it  is  called  a  village,  by 
our  statute? 

Mr.  Garfield:     Yes. 

Mr.  Price:  Suppose  we  would  put  in  a  system  incorporating  cities, 
and  say  that,  following  a  certain  method,  when  the  entity  is  born,  it  shall 
be  a  city ;  what  would  be  the  objection  ot  it? 

Mr.  Garfield :     There  is  no  objection  to  that ;  it  is  constitutional. 

Mr.  Price :  That  is  what  T  say.  Then  if  we  had  a  community  here- 
of 6,000,  with  5,000  as  the  line  of  demarkation,  there  is  no  method  by 
which  to  incorporate  that  into  a  city, —  but  suppose  we  did  have  a  method. 
—  Then  here  is  another  one  of  250  population :  there  are  two  communities, 
and  two  methods,  one  to  incorporate  into  city  life,  and  one  into  village. 
Do  you  think  either  community  could  exercise  its  option  as  to  which  it 
would  take,  if  there  was  no  law  against  it? 

Mr.  Garfield:  I  think  the  question  of  numbers  would  determine, 
5,000  being  the  limit  for  a  city. 

Mr.  Price :     Cutting  out  that. reservation  ? 

Mr.  Garfield:  Oh,  I  don't  think  then  you  would  have  provided — I 
don't  think  the  legislature  would  have  provided  then  for  the  organization 
of  villages :  we  have  .^ot  to  make  some  line  of  demarkation. 

Mr.  Price:  Suppose  we  would  leave  to  the  community  the  two 
methods  of  corporation,  one  leading  to  the  city  life,  and  the  other  to  the 
village  life, — can*t  you  give  those  communities  the  option  as  to  which 
method  ? 

Mr.  Garfield :  That  is  to  say,  you  mean  that  the  6,000  population,, 
independent  community,  might  incorporate  as  a  village,  and  the  250  one,. 
as  a  city? 
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Mr:  Price:     Yes. 

Mr.  Garfield:  I  think  it  would  be  necessary,  in  the  first  instance, 
for  the  legislature — under  the  Constitution — to  provide  which  is  a  city 
and  which  is  a  village. 

Mr.  Price :  Suppose  the  legislature  would  go  ahead,  and  if  we  have 
the  power  to  draw  the  line  at  5,000,  we.  would  have  the  power  to  draw  it 
at  between  two  and  three? 

Mr.  Garfield:     Yes. 

Mr.  Price:     Suppose  we  would  not  put  anything  in  for  villages? 

Mr.  Garfield:     You  wouldn't  have  provided  what  a  village  is. 

Mr.  Price:  Well,  that  is  true,  but  we  still  have  the  government  all 
operating  uniformly — everything  would  be  a  city? 

Mr.  Garfield :  Well,  I  think  the  legislature  would  have  avoided  its 
duties ;  it  would  not  have  defined  the  difference  between  a  village  and  a 
city ;  I  don't  think  you  can  leave  it  open  for  any  community  to  select. 

Mr.  Price:  Suppose  you  have  6,000  people  and  10,000  as  the  line; 
they  are  going  to  incorporate;  now,  how  are  they  going  to  do  it,  except 
as  a  village? 

Mr.  Garfield:  You  are,  of  course,  discussing  right  here  the  question 
of  what  we'  can  do  under  a  new  provision,  not  what  we  can  do  to-day. 

Mr.  Price:  But  you  would  not  say,  because  we  didn't  have  any 
method  of  incorporation  of  cities  on  the  statute  book,  that  a  community 
of  10,000,  with  the  line  of  demarkation  at  5,000 — ^but  that  that  commu- 
nity could  still  incorporate  as  a  village,  would  you? 

Mr.  Garfield :  Oh,  if  there  were  no  line  of  demarkation,  they  would 
be  under  onr  law  as  they  are  at  present,  I  suppose  they  could  come  in 
:nd  incorporate. 

Mr.  Price :  If  there  were  no  statutes  for  the  incorporation  of  cities, 
and  it  was  a  community  of  10,000,  they  have  to  incorporate  as  a  village, 
•do  they  not? 

Mr.  Garfield:    Yes. 

On  motion,  the  Committee  recessed  to  2  :oo  P.  M.,  of  the  same  day. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Tuesday,   September  9,   1902. 
2  :oo  p.  M. 

The  Committee  met  pursuant  to  adjournment,  all  members  being  pres- 
ent except  Messrs.  Allen  and  Gear. 

The  Chairman:  We  have  with  us  this  afternoon  a  delegation  of 
gentlemen  from  the  Cleveland  Chamber  of  Commerce  who  wish  to  present 
their  views  to  the  committee.     We  will  first  hear  from  Mr.  Holden. 

Mr.  L.  E.  Holden:  Mr.  Chairman  and  Gentlemen  of  the  Committee: 
The  Chamber  of  Commerce  of  Cleveland,  a  body  of  fifteen  hundred 
gentlemen  representing  the  business  interests  of  the  city,  by  its  board  cf 
directors  yesterday  sent  a  few  of  us  down  here  to  talk  to  you  and  to  con- 
fer with  you  in  regard  to  this  code  bill.  Of  course,  we  are  deeply  inter- 
ested in  it.  We  know  also  how  much  you  have  to  hear  and  how  patiently 
up  to  this  time  you  have  heard  and  will  continue  undoubtedly  as  long  as 
the  time  permitted  for  a  discussion  of  the  question.  At  the  same  time 
it  is  our  desire  not  to  burden  you  and  so  far  as  my  own  remarks  are  con- 
cerned they  will  be  brief  and  cover  only  the  general  opinions  of  the  sub- 
ject which  we  wish  to  present. 

Last  year  you  had  before  you  a  code  bill  and  we  had  a  committee 
appointed  to  consider  it  carefully,  and  the  action  of  the  Chamber  of  Com- 
merce of  Cleveland  was  embodied  in  a  report  of  the  committee  of  which 
Mr.  Garfield  who  is  present  here  was  the  chairman.  We  have  had  no 
meeting  of  the  Chamber  of  Commerce  except  by  its  directors  up  to  this 
time,  but  as  that  is  the  concensus  of  opinion  of  the  Chamber  of  Commerce 
delivered  while  you  were  in  session  last  March,  it  is  my  pleasure  to  state 
to  you  first  what  was  the  opinion  of  the  Chamber  of  Commerce  after  care- 
ful deliberation  and  discussion  for  a  long  time  and  then  to  give  such 
opinions  as  I  think  are  pertinent  after  I  give  you  the  concensus  of  their 
opinion. 

First,  it  is  said : 

'*We  have  examined  the  code,  considering  the  special  effect  it  would 
have,  if  adopted,  upon  the  municipal  government  of  Cleveland  as  well  as 
the  changes  which  it  would  cause  in  the  general  municipal  laws  of  the 
5tate.     We  unanimously  endorse  the  following  main  features  of  the  code : 

(363) 
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"First,  The  single  division  of  municipal  government  into  cities  and 
villages." 

What  was  pertinent  to  that  bill  is  pertinent  to  the  present  codes  that 
are  under  discussion  and  as  we  understand  it  there  can  be  no  question  that 
that  division  must  take  place  and  that  it  will  take  place.  And  then^ 
second ; 

"The  principle  of  absolute  uniformity  of  all  municipal  Taws." 

Of  course,  we  understand  now  after  the  decision  of  the  Supreme 
Court  that  that  must  prevail.  There  can  be  no  more  special  legislation,, 
and  hence  this  committee's  session  now  and  this  session  of  the  legislature^ 
We  all  know  it  is  what  ought  to  have  been  done  long  ago  under  our  con- 
stitution. Every  !)usjness  man,  every  lawyer,  every  person  who  has  care- 
fully considered  the  question  knows  that  we  have  been  doing  business 
under  false  colors,  that  we  have  been  enacting  laws  and  special  legisla- 
tion which  under  our  constitution  we  have  no  right  to  do,  and  for  one 
I  am  thankful  that  the  question  has  come  up  and  been  decided  as  it  has 
because  I  have  all  confidence  that  this  legislature  will  pass  a  code  that  wilt 
be  in  accordance  with  the  constitution. 

"Third,  The  federal  plan  of  government." 

That  federal  plan  of  government  I  know  you  are  all  familiar  with. 
We  have  tried  it  in  the  city  of  Cleveland  for  about  ten  years  and  we  know 
full  well  how  it  works.  We  know  some  of  its  disadvantages  and  we  know 
all  of  its  advantages.  You  understand,  as  I  do,  that  the  central  thought 
in  the  federal  plan  is  personal  responsibility,  that  is,  we  elect  the  mayor 
by  the  people.  He  is  the  representative  elected  of  the  people.  He  should 
at  least  embody  the  opinions  of  the  majority  of  the  people  in  the  city. 
At  any  rate  under  the  federal  plan  he  is  held  responsible  for  his  adminis- 
tration and  for  the  administration  of  government.  I  think  personally* 
and  it  is  the  opinion  of  our  Chamber  of  Commerce,  as  I  believe  it  is  of 
a  very  lar^e  majority  of  our  people  in  the  city  of  Cleveland,  that  the 
federal  plan  is  in  essence  the  plan  that  we  ought  to  adopt.  It  could  not 
be  adopted  for  anything  but  all  villages  and  all  cities,  but  if  adopted  it 
embodies  the  idea  of  responsibility,  of  fixed  responsibility  for  the  govern- 
ment somewhere,  and  I  know  no  better  place  to  fix  it  than  on  the  man- 
whom  the  majority  of  the  people  of  the  city  have  elected. 

So  that  keeping  that  as  the  central  thought,  I  am  expressing  not  only 
my  individual  opinon,  for  it  so  happens  that  in  our  city  we  had  haa  the- 
board  plan  for  many  years.  We  kept  increasing  our  boards  until  there 
was  no  responsil)ility  seemingly.     It  was  board  upon  board  until  I  think: 
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^ve  had  something  like  twenty-three  boards  in  the  city  which  constituted 
its  government ;  and  our  citizens  came  together  and  selected  a  committee 
of  one  hundred  for  the  purpose  of  devising  a  better  government  for  the 
city  of  Cleveland.  After  considering  it  carefully  by  committee  and  then 
as  a  committee  of  the  whole  we  came  down  with  a  federal  plan  here  to 
the  legislature  and  the  plan  we  suggested  was  substantially  the  plan  that 
was  adopted. 

The  fourth  suggestion  or  opinion  was  this : 

^'General  provisions  for  the  administration  of  the  various  branches 
of  the  municipal  government." 

I  need  not  go  into  the  details  of  that.     It  is  a  natural  outgrowth  of  • 
the  federal  plan. 

**Fifth.  The  principle  of  the  merit  system  for  the  selection  of  non- 
^elective  officials  and  employes.'' 

Now,  in  regard  to  that  system  I  am  like  many  of  you.  I  was  trained 
to  believe  that  all  government  in  the  United  States  should  be  a  govern- 
ment by  parties.  I  was  bom  in  New  England  and  trained  to  that  idea. 
My  forty  years  of  life  in  Ohio  for  the  first  part  of  it  was  under  that  idea, 
but  as  I  commenced  studying  more  fully,  more  carefully,  I  came  to  the  con- 
clusion that  that  idea  for  the  government  of  municipalities  is  all  wrong. 
The  corporation  is  a  corporation  whether  it  be  the  municipal  government 
or  it  be  a  railroad,  a  manufacturing  industry  or  what  not.  It  is  an  insti- 
tution that  should  be  at  least  carried  on  on  business  principles.  Now, 
if  it  is  to  be  carried  on  on  business  principles — and  you  know  and  I  know 
that  that  is  the  only  thing  that  ever  ought  to  enter  into  the  administration 
of  the  government  of  a  city — now  when  we  came  back  into  our  better 
thought,  into  our  better  judgment  that  is  the  conclusion  which  every  good 
■citizen  in  my  judgment  will  come  to. 

Let  us  apply  it  just  for  a  single  instance.  Suppose  you  are  governing 
a  great  railroad  like  the  New  York  Central.  Do  you  think  that  those 
men  would  select  a  man  because  he  is  a  Democrat  or  a  Republican,  an 
Episcopalian  or  a  Methodist,  a  Catholic  or  Congregational ist  ?  No,  not 
by  any  means.  He  is  selected  because  of  his  fitness  to  do  that  business. 
Hence  the  government  of  all  great  corpoations  to-day,  as  the  government 
of  all  great  business  enterprises  whether  by  an  individual  or  by  an  associa- 
tion of  individuals,  is  maintained  on  the  merit  system.  Now  take  a  single 
instance.  What  connection  can  there  possibly  be  between  a  high  or  a 
low  tariff  and  the  building  of  a  street  or  an  aqueduct  in  the  city  of 
Cleveland?     Not  anv  in  the  least.     What  can  be  the  connection  between 
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the  buying  of  a  pumping  engine  or  of  taking  care  of  a  pest  house  or  any^ 
of  the  other  departments  of  the  city  and  bi-metalism  or  mono-metalism? 
When  you  stop  and  think  it  over  it  is  absolutely  absurd  to  connect  the 
two  things  together.  There  is  no  logical  connection,  there  is  no  kindred 
relation.  Then  why  not  have  a  divorce,  divorce  national  politics  from  the 
government  of  cities,  and  the  way  to  divorce  it  is  simply  to  put  the  govern- 
ment of  the  city  on  the  merit  system.  Let  your  men  be  trained  men. 
let  them  be  educated  men,  let  them  be  men  fitted  to  do  the  work  which, 
you  want  them  to  do.  Then  you  select  from  that  body  which  has  been 
selected,  men  that  are  fitted  for  the  positions  to  be  filled.  That  is  the 
reason  why  in  my  own  study,  in  my  own  observation,  in  my  travels  over 
the  world  and  the  country  I  came  to  the  conclusion  that  there  is  but  one 
just  and  logical  conclusion  to  come  to  in  the  government  of  cities  and 
that  is  to  base  it  on  the  merit  system.  I  mean  just  what  this  states :  "The 
principle  of  the  merit  system  for  the  selection  of  all  non-elective  officials 
and  employes." 

It  would  be  a  wise  thing  if  we  would  carry  it  still  further  and  we 
can  and  we  shall  in  the  coming  time.  We  shall  nominate  for  these 
ekctive  offices  men  who  have  been  true  and  tried  in  public  service  for 
the  great  places  because  of  their  fitness  for  those  positions  and  not  be- 
cause simply  that  they  are  available  men  to  be  elected. 

Yesterday  we  held  a  meeting  of  the  board  of  directors  of  the  Cham- 
ber of  Commerce  in  the  city  and  we  talked  these  questions  over  carefully 
and  we  concluded,  at  least  the  board  concluded,  it  was  a  wise  policy  to 
endorse  what  we  find  in  the  several  bills  in  regard  to  the  separation  and 
absolute  separation  of  the  legislative,  the  executive  and  the  judicial  de- 
partments of  the  government.  We  say  as  your  bills  will  say  and  as  any 
one  studying  the  question  will  say,  that  if  we  are  to  have  the  federal 
plan  or  any  other  plan  tliat  the  policy  and  the  principles  tliat  we  embody 
in  our  own  national  government  are  wise  in  this  resepct.  You  who  are 
students  of  the  early  times  know  full  well  how  carefully  Judge  Marshall 
and  all  the  students  and  writers  in  those  days  clung  to  that  idea  of  sepa- 
rating at  all  times  and  making  independent  the  three  great  departments 
of  government.  It  is  just  as  good  for  a  city  or  a  village  as  it  is  for  the 
general  government. 

Then  there  is  another  point  on  which  we  passed  a  resolution  and 
which  we  thoroughly  endorse  as  a  modification  of  our  present  law  and  that 
is  this :  There  was  a  time,  and  it  has  been  a  practice  through  diflFerent 
party  administrations  in  Cleveland,  when  the  mayor  could  go  before  the 


Afternoon  Session,  September  p,  1202,  367 

council  and  did  go  before  the  council  and  was  pretty  near  the  whole 
thing  in  legislation.  Now.  we  believe  it  is  a  wise  policy  for  the  state  to  so 
separate  these  different  departments  that  whatever  communications  are 
to  be  sent  from  the  mayor,  that  is,  the  executive  department,  to  the  legisla- 
tive department  shall  be  sent  in  writing  that  there  may  be  a  fair  delibera- 
tion, that  you  may  know  exactly  what  his  requests  are.  If  this  policy  is 
wise  for  the  President  of  the  United  States  it  is  certainly  wise  in  the  ad- 
ministnition  of  government  in  our  cities.  Do  you  find  the  President  of 
the  United  States  going  into  the  Senate  or  the  House  and  speaking  upon 
topics  upon  which  he  wishes  to  have  legislation?  Not  by  any  means. 
Therefore  whatever  may  be  the  form  of  government  that  you  may  give  ta 
the  cities  and  villages  of  the  state  of  Ohio,  I  sincerely  hope,  and  I  ex- 
press the  wish  of  the  Chamber  of  Commerce  of  the  City  of  Cleveland, 
that  you  embody  those  three  things  strongly  and  well. 

In  looking  over  these  bills  there  are  two  or  three  other  things  that 
I  most  tlioioughly  endorse  as  an  individual  which  have  not  been  acted 
upon  by  our  Chamber,  but  commend  themselves  most  thoroughly  to  all 
thinking  men  I  believe.  Now,  take  for  instance  the  idea  that  is  presented 
for  the  legislative  department  of  the  city  in  these  codes.  The  foundation 
of  everything  in  our  country  is  the  right  of  representation,  the  right 
of  representation  of  locality,  the  right  of  representation  of  all  the  people. 
I  see  in  this  Nash  bill  and  others  that  that  idea  is  emphasized.  It  ought 
to  be  emphasized,  it  ought  to  be  carefully  preserved  and  it  will  be  un- 
doubtedly before  it  leaves  your  hands. 

That  principle  which  is  embodied  there  of  having  the  wards  repre- 
sented, having  the  villages  divided  into  wards  and  the  wards  represented 
is  right.  It  is  not  partisan,  it  is  American.  It  has  grown  out  beyond  the 
question  of  partisanship.  It  is  American.  We  have  it  in  our  state,  we  have 
our  congressional  districts,  we  have  our  representative  districts  here  at 
home  in  the  state  and  our  Senatorial  districts.  Therefore  that  runs 
throughout  all  the  states  and  it  is,  as  I  say.  an  American  doctrine.  We 
want  to  hold  fast  to  that.  And  then  this  other  elastic  system  which  is 
the  most  philosophical  of  all;  that  is,  you  have  a  portion  of  these  men 
elected  at  large.  That  is  all  right.  You  embody  the  same  principles  that 
we  do  in  the  United  States  Senate  in  that  thought.     I  like  it. 

And  another  thought  you  have  got  in  this  bill  is  that  it  is  so  arranged 
that  you  can  increase  the  representation  as  the  population  grows.  Now 
<\'hat  more  can  we  ask  for?  That  is  the  foundation  for  everything,  it 
seems  to  me,  and  I  like  it,  and  I  believe  the  people  of  this  state  and  not . 
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only  the  people  of  this  state,  but  the  people  all  over  the  country  by  and 
"by  will  in  their  re-organization,  if  you  adopt  the  federal  plan,  copy  this 
and  it  will  become  general  throughout  the  United  States. 

Now,  Mr.  Chairman  I  did  not  intend  to  talk  long.  I  wish  to  express 
iq  behalf  of  the  Chamber  of  Commerce  their  appreciation  of  the  work 
which  you  are  trying  to  do,  and,  as  we  all  believe,  the  conscientious 
manner  in  which  you  are  studying  these  questions.  We  sincerely  hope 
that  the  opinions  which  we  have  expressed  as  a  Chamber  may  meet  with 
your  approval  and  we  will  be  only  too  glad  to  endorse  and  help  forward 
whatever  you  may  do  for  the  good  will  and  for  the  good  government  of 
the  cities  and  villages  of  the  state  of  Ohio. 

Mr.  Worthington :  Both  in  the  so-called  Nash  code  and  in  the 
Guerin  code  it  is  provided  that  the  mayor  in  villages  in  case  of  a  tie  shall 
have  the  right  to  vote,  whether  the  ordinance  carries  with  it  an  expend- 
iture of  money  or  not.  Do  you  think  that  that  power  should  be  given 
to  the  mayor  ? 

Mr.  Holden :  It  is  my  thorough  conviction  that  in  the  expenditure 
•of  money  on  all  questions  where  money  is  to  be  expended,  only  those 
should  have  final  voice  in  it  who  have  been  elected  by  the  people.  Now, 
as  the  mayor  is  as  much  the  representative  of  the  people  as  the  cotincil  is, 
when  it  comes  to  a  tie  vote  and  it  must  be  decided  some  way,  I  sec 
no  reason  why  the  mayor  should  not  have  that  voice. 

^Ir.  Metzger:  The  Nash  bill  puts  only  the  members  of  the  police 
and  fire  departments  under  civil  service.  I  understood  you  to  say  that 
all  of  the  administrative  officials  of  the  city  that  are  non-elective  ought 
to  be  under  civil  service? 

Mr.  Holden:  I  said  that  as  being  the  opinion  of  the  Chamber  of 
Commerce  and  my  most  earnest  conviction. 

Mr.  Metzger:  Another  question  in  connection  with  Jihat.  Where 
should  the  authority  for  the  creation  of  this  civil  service  board  or  com- 
mission lodge.  Should  the  appointment  of  that  board  rest  with  the  mayor 
or  should  a  state  board  be  provided,  with  a  uniform  system  of  civil 
service  examination  throughout  the  state?  In  other  words,  should  there 
be  a  separation  of  the  civil  service  board  and  the  appointing  power? 

Mr.  Holden :  In  all  human  probability  a  mayor  would  be  influenced 
to  a  certain  extent,  but  when  the  council  has  the  right  of  confirming. 
it  seems  to  me  as  though,  if  we  stand  upon  the  rule  of  local  self-govern- 
ment, that  it  is  wiser  and  better  to  leave  that  in  the  hands  of  the  mayor. 
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subject  to  the  approval  of  council,  than  it  is  to  go  to  the  central  power  of 
the  state. 

Mr.  Guerin :  Mr.  Holden.  I  have  introduced  a  bill  here  in  which  I 
have  placed  the  police,  fire  and  health  departments  under  the  merit  system, 
and  in  connection  with  that  and  in  order  to  obtain  what  I  think  is  proper 
civil  service,  I  have  provided  that  the  governor  of  the  state  shall  appoint 
a  bi-partisan  board  of  civil  service  commissioners,  four  in  number,  serv- 
ing with  compensation,  their  entire  time  to  be  devoted  to  the  duties  of 
their  offices  as  members  of  this  commission ;  that  the  director,  instead  of 
the  board  of  'the  department  of  public  safety  shall  classify  the  list  of  em- 
ployes in  the  fire  and  police  departments  which  are  under  his  supervision 
and  send  in  such  information  as  he  thinks  is  necessary  for  the  state 
board  to  inform  them  as  to  the  character  of  the  examina- 
tions relating  to  his  city.  I  have  made  provision  that  this 
state  board  shall  organize  and  conduct  their  examinations  in 
like  manner  as  the  examinations  in  the  post  office  department  are  con- 
ducted by  the  civil  service  commissioners  of  the  National  government, 
leaving  the  appointive  power  in  the  head  or  director  of  that  department. 
The  names  of  the  three  standing  highest  in  in  the  examination  are  to  be 
certified  to  the  director  of  each  class.  The  director  makes  the  appoint- 
ments instead  of  the  mayor.  He  is  responsible  for  that  department.  I 
provide  that  the  chiefs  of  the  police  and  fire  departments  shall  have  the 
sole  right  to  suspend  the  employes  under  them  and  have  entire  charge  and 
control  of  the  men  who  are  subordinate  to  them  in  that  department,  subject 
to  such  rules  as  the  director  of  that  department  may  prescribe.  The 
mayor  is  the  chief  conservator  of  the  peace.  Except  that  he  has  the  right 
to  remove  the  director  for  cause,  he  has  no  control  over  that  department, 
but  it  is  his  duty  to  see  that  the  department  is  properly  conducted,  the 
idea  being  to  separate  entirely  the  executive  from  the  administrative  de- 
partments of  the  city.  Now,  I  want  to  ask  you  from  your  observation 
and  experience  and  your  study  of  this  matter  if  you  don't  believe  that 
under  a  state  board,  free  from  any  political  prejudice  that  may  exist  at 
home,  we  would  obtain  better  service  in  these  departments  than  if  such 
examinations  were  conducted  under  a  board  such  as  is  provided  in  the 
governor's  bill  which  is  left  free  to  make  such  rules  and  regulations  and 
prescribe  such  examinations  as  it  deems  fit  and  proper? 

Mr.  Holden :     I  believe  that  state  uniformity   for  examination  of 
applicants  for  civil  positions  to  be  filled  by  appointment  in  villages  and 
cities  is  desirable,  and  to  that  end  I  approve  the  appointment  of  a  state 
24 
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board  by  the  governor  whose  duties  shall  be  to  devise  a  system  of  exam- 
inations for  civil  service  in  all  villages  and  cities  in  this  state,  and  that  all 
appointments  shall  be  made  in  municipalities  from  persons  who  qualify 
under  such  system,  and  that  all  appointments  shall  be  made  by  local  au- 
thorities. 

Mr.  Wilson  M.  Day:  Mr.  Chairman  and  Gentlemen  of  the  Com- 
mittee :  In  the  candid  judgment  of  the  Clevel^d  Chamber  of  Commerce 
and  myself,  the  further  away  you  get  from  the  federal  plan  and  the  more 
you  get  toward  the  board  plan,  the  greater  mistake  this  legislature  will 
make.  We  have  had  some  experience  with  the  board  plan  in  Cleveland. 
Fifteen  years  ago  we  discovered  that  we  were  not  properly  governed  In 
Cleveland  and  about  one  hundred  business  men  met  together  to  consider 
the  situation.  We  found  that  we  had  some  23  different  and  distinct 
boards,  large  and  small,  influential  and  otherwise.  There  was  no  har- 
mony of  action  in  our  city  government,  but,  on  the  contrary,  there  was 
very  widespread  complaint  of  the  lack  of  business  methods  in  the  con- 
duct of  public  affairs.  Out  of  all  that  came  the  federal  plan,  so-called. 
If  I  were  to  re-name  it,  I  would  call  it  the  business  method  of  conducting 
city  affairs.  The  sentiment  of  the  Cleveland  Chamber  of  Commerce  is  al- 
most a  unit  in  support  of  the  federal  plan.  It  has  not  been  without  its 
disappointments,  it  has  not  been  without  its  difficulties.  Some  of  these 
difficulties  crept  in  at  the  very  start.  We  made  a  very  great  mistake  in 
compromising  on  this  question  when  we  conferred  upon  the  board  of 
control  some  legislative  functions,  and  we  appeal  to  you  to-day  that  there 
should  be  an  absolute  division  of  the  administrative  and  the  legislative 
branches  of  the  government. 

In  the  second  place  we  failed  to  couple  with  the  federal  plan  the  merit 
system.  The  result  has  been  that  there  has  been  a  disregard  on  some  occa- 
sions of  the  spirit  of  the  federal  plan  and  the  mayor  has  passed  over 
the  heads  of  departments  and  made  appointments  or  insisted  on  appoint- 
ments in  violation  of  the  true  spirit  of  the  federal  plan.  That  ought  to  be 
cured,  it  can  be  cured,  and  I  judge  from  what  I  hear  to-day  that  some 
feature  of  your  proposed  code  will  cove  this  very  essential  feature. 

Mr.  Guerin :  I  would  like  to  ask  the  speaker,  if  he  cares  to  answer, 
to  which  political  party  he  belongs  ? 

Mr.  Day:     Do  you  mean  locally  or  nationally? 

Mr.  Guerin :     Any  way  you  want  to  put  it. 

Mr.  Day:  I  am  a  Republican,  and  I  have  voted  for  Democrats  for 
local  offices  frequently. 
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Mr.  Guerin :  You  may  state,  so  that  we  can  get  it  into  the  record, 
what  party  has  been  in  control  in  Cleveland  for  some  time? 

Mr.  Day :  I  presume  the  Democrats  have  been  mostly  in  control,  but 
we  are  not  kicking  on  that.  Mr.  Holden  corrects  me.  We  are  not 
accustomed  to  watching  those  things  in  Cleveland.  We  are  trying  to 
get  the  best  men,  but  Mr.  Holden  says  the  Republicans  have  been  more 
in  control  under  the  federal  plan  than  the  Democrats. 

Mr.  Fred.  B.  Thomas:  The  Chamber  of  Commerce  is  a  power  in 
the  civic  affairs  of  our  city  and  when  the  chamber  speaks  it  is  always 
found  to  be  on  the  right  side  of  every  public  question.  We  believe  that 
the  merit  system  can  be  followed  the  same  way  in  the  government  of  our 
cities  and  villages  as  it  is  by  business  men  in  the  conduct  of  their  own 
business.  I  sincerely  hope  whatever  code  bill  you  adopt  you  will  have 
the  merit  system  of  civil  service  for  all  employes  of  our  city  government 
as  one  of  the  features  of  that  bill. 

Mr.  Guerin:  About  how  many  active  members  have  you  in  the 
Cleveland  Chamber  of  Commerce? 

Mr.  Thomas:     Fifteen  hundred. 

Mr.  Guerin:  Do  you  know  how  that  compares  with  the  board  of 
trade  or  chamber  of  commerce  in  New  York  City? 

Mr.  Thomas:  I  believe  that  the  Cleveland  Chamber  of  Commerce 
stands  without  an  exception  as  the  leading  chamber  of  commerce  of  the 
United  States.  '  It  is  composed  of  representative  citizens,  irrespective  of 
any  political  party. 

Mr.  Samuel  Scovill,  Chairman  of  the  Committee  on  Legislation  of 
the  Cleveland  Chamber  of  Commerce :  Mr.  Chairman  and  Gentlemen  of 
the  Committee :  I  think  it  is  most  important  that  the  executive  parts  of 
the  government  should  be  kept  to  their  own  line  of  duties  which  is,  in 
carrying  out  the  line  of  policy  instituted  by  the  legislative  department.  I 
would  like  also  to  emphasize  the  fact  that  in  adopting  a  merit  system 
you  want  to  adopt  a  merit  system,  and  personally  I  would  say  emphatically 
that  the  board  of  examiners  should  be  appointed  by  the  state  authorities. 

In  the  code  Mr.  Comings  introduced  last  year  there  were  some  verv 
elaborate  specifications  and  details  for  such  a  board,  and  I  should  think 
that  those  measures  might  be  studied  with  a  great  deal  of  minuteness 
by  the  people  who  are  interested  in  forming  this  code  who  should  see  that 
they  absolutely  lay  out  a  merit  system. 

If  in  your  wisdom  you  see  fit  to  adopt  the  board  plan,  I  think  the 
board  of  public  service  as  constituted  in  the  governor's  plan  is  given 
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altogether  too  much  power.  As  Mr.  Holden  said,  all  expenditures  of 
money  should  be  authorized  by  the  council  and  there  should  be  no  way 
in  which  any  board  should  have  the  opportunity  of  putting  expense  upon 
the  city  without  it  is  first  authorized  by  the  legislative  body. 

In  regard  to  franchises,  the  committee  of  the  chamber  on  which  I 
served  last  year  said  in  its  resolution : 

"That  the  provisions  in  said  bill  relating  to  the  method  of  granting 
public  franchises  or  renewals  thereof  be  eliminated,  such  changes,  if  any, 
being  more  properly  subjects  for  legislative  consideration  apart  from  the 
municipal  code." 

I  don't  think  you  can  make  any  mistake  in  following  that  suggestion. 
The  granting  of  franchises  in  my  judgment  is  something  on  which  the 
State  ought  to  have  a  policy.  It  ought  to  have  a  clear  policy  for  the  rea- 
son that  in  addition  to  the  municipal  franchises  that  are  granted,  county 
commissioners  are  now  granting  franchises  to  run  over  the  public  road.«5 
in  one  way  and  another ;  and  in  addition  you  have  also  the  fact  that  these 
public  franchise  companies  are  turning  in  every  year  a  very  large  per- 
centage of  the  revenue  of  the  state,  and  the  state  necessarily  is  interested 
in  the  corporations  which  are  turning  over  to  it  revenue.  As  an  individual 
and  not  as  a  chamber  of  commerce  I  do  say  the  franchise  companies  ought 
to  be  given  in  some  way  security  of  tenure.  It  would  create  an  almost 
unheard  of  condition  to  suppose  that  some  of  these  large  corporations 
would  be  compelled  to  go  out  of  business  at  the  end  of  their  term  of 
years.  If  that  sort  of  thing  once  got  into  the  minds  of  the  people  who 
now  own  the  securities  of  these  corporations,  the  service  which  the  people 
would  be  getting  from  now  on  until  the  end  of  the  franchises  would  be 
very  miserable.  There  would  be  a  tremendous  outcry  and  it  would  entail 
a  very  considerable  damage  upon  the  cities. 

Mr.  E.  H.  Hopkins:  Mr.  Chairman  and  Gentlemen  of  the  Com- 
mittee :  It  occurs  to  me  there  is  nothing  more  to  be  added  to  what  has 
already  been  said,  except,  perhaps,  to  emphasize  even  once  more  the  im- 
portance of  the  merit  system.  As  to  the  federal  plan  of  government,  I 
simply  wish  to  add  my  testimony  to  this  fact :  That  the  people  of  Cleve- 
land were  probably  the  worst  board-ridden  people  in  the  state  of  Ohio 
prior  to  the  adoption  of  the  so-called  federal  plan  of  government,  and 
that  after  a  trial  of  some  ten  years  or  so  I  have  heard  almost  no  one  speak 
against  the  federal  plan  of  government  as  we  have  it  there.  There  are 
som^  important  respects  in  which  it  may  be  improvd.  The  entire  separa- 
tion of  the  administrative  from  the  legislative  functions  it  seems  to  us 
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should  be  enforced.  Aside  from  a  few  changes  of  that  kind,  it  is  my  judg- 
ment that  the  people  of  Cleveland  are  very  generally  very  much  in  favor 
of  the  so-called  federal  plan. 

Mr.  T.  H.  Hogsett :  Mr.  President  and  Gentlemen  of  the  Commit- 
tee :  On  this  occasion  I  come  here  as  a  member  of  the  committee  from 
the  Chamber  of  Commerce  and  also  as  a  mem,ber  of  the  committee  ap- 
pointed by  the  municipal  associations  of  the  city  of  Cleveland.  You  have 
heard  from  the  gentlemen  who  have  preceded  me  what  the  sentiment  of 
Cleveland  is  on  this  subject.  I  have  gone  over  with  some  care  both  the 
Nash  code,  so-called,  and  the  Guerin  code.  There  are  many  features  of 
the  Governor's  code  which  I  believe  to  be  good  features.  There  are  some 
features  of  it  that  I  do  not  believe  are  as  good  as  some  others.  I  refer 
chiefly  to  the  provisions  as  to  the  plan  of  government  and  it  ought  to  be  a 
sufficient  inducement  so  far  as  you  are  concerned  when  you  hear  the  testi- 
mony from  such  organizations  as  the  Chamber  of  Commerce  and  the  mu- 
nicipal association  of  that  city.  It  is  the  universal  sentiment  of  the  city 
of  Cleveland  that  the  federal  plan  ought  to  be  adopted  or  provided  for  by 
the  municipal  code. 

When  I  was  here  a  week  or  ten  days  ago  I  called  attention  to  section 
134  of  the  Nash  code.  I  may  not  have  gone  into  the  matter  sufficiently 
to  have  you  understand  just  what  interest  the  city  of  Cleveland  has  in  that 
particular  provision.  There  has  been  considerable  agitation  for  a  number 
of  years  of  a  plan  for  the  grouping  of  the  public  buildings  in  the  city  down 
towards  the  lake  shore.  They  have  in  process  of  construction  there  now 
a  federal  building  on  the  public  square  and  the  plan  which  has  been 
adopted  for  the  grouping  of  the  municipal  buildings  extends  down  to  the 
lake  shore  with  parks  in  such  manner  as  will  make  them  not  only  con- 
venient but  beautiful.  In  1898  there  was  an  act  passed  providing  for  a 
city  hall  commission  in  the  city  of  Cleveland,  which  act  was  applicable 
to  cities  of  the  second  grade  to  the  first  class,  providing  for  the  appoint- 
ment of  a  commission  of  three  and  defining  their  powers  to  acquire  land 
and  to  superintend  the  construction  and  furnishing  of  a  new  city  hall  for 
the  city  of  Cleveland.  It  was  thought  after  they  had  adopted  their  group 
plan  in  order  to  provide  the  best  method  or  means  of  procuring  the  best 
results  that  there  should  be  a  commission  of  architects  or  experts  whose 
duty  it  should  be  to  supervise  the  construction  of  these  various  buildings, 
their  location,  plans,  etc.,  and  an  act  was  passed  applying  to  cities  of  the 
second  g^ade  of  the  first  class  providing  for  the  appointment  of  a  com- 
mission consisting  of  three  persons,  two  of  whom  should  be  architects. 
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The  appointment  of  the  members  of  that  commission  was  made  by  the 
Governor  under  the  provisions  of  this  act  on  the  request  of  the  city 
council.  Then  another  act  was  passed  providing  a  market  house  com- 
mission and  defining  the  powers  of  that  commission.  Now  it  is  the  desire 
of  the  people  of  the  city  of  Qeveland  that  they  have  this  kind  of  super- 
vision over  the  construction  of  these  buildings. 

There  was  a  clause  as  you  will  notice,  section  134,  incorporated  into 
that  code.  I  simply  call  attention  to  the  fact  that  in  my  judgment  that 
clause  would  not  meet  the  case  for  the  reason  that,  as  I  construe  it,  that 
simply  amounts  to  a  legislative  declaration  that  an  unconstitutional  act 
shall  be  constitutional.  I  confess  that  the  preparation  of  a  clause  that  will 
meet  the  necessities  of  these  particular  cases  is  not  an  easy  task.  I  have 
given  the  matter  some  consideration  and  I  believe  that  there  should  be  a 
clause  extending  the  authority  to  the  city  council  or  to  the  municipality  to 
employ,  as  employes  of  the  city,  persons  not  to  exceed  three  for  instance, 
whose  duties  may  be  as  those  that  are  provided  for  in  this  special  act, 
giving  to  any  city  the  power  to  employ  such  persons  to  act  in  that  capacity 
if  they  choose  to  do  so;  just  the  same  with  each  of  the  other  commis- 
sioners, conferring  the  authority,  and  when  that  authority  is  exercised  it 
shall  be  exercised  within  the  limits  prescribed  by  the  act  which  shall  set 
forth  the  authority  of  the  commission  in  a  particular  case. 

I  have  not  yet  prepared  in  whole  a  clause  which  I  think  will  cover 
that  provision.  We  are  very  anxious  as  far  as  the  city  of  Cleveland  is 
concerned  that  we  make  provision  so  that  we  may  have  the  benefit  of  the 
experience  and  knowledge  of  persons  of  that  kind  in  the  construction  of 
our  public  buildings.  It  is  not,  of  course,  incumbent  upon  any  munici- 
pality to  employ  such  persons  unless  the  necessity  arises.  I  hope  if  you 
can  make  a  valid  law  authorizing  such  a  thing  that  you  will  incorporate 
it  into  any  code  which  you  may  enact. 

I  have  looked  over  the  provisions  of  the  Guerin  code  which  incor- 
porates very  largely  the  provisiorfs  of  the  Nash  code  until  it  comes  to  that 
part  providing  the  plan  of  government  and  the  merit  system.  The  Nash 
code  provides  that  the  police  and  fire  departments  shall  be  under  a  merit 
system.  That  is  all  it  says.  I  believe  that  if  we  are  going  to  have  a  merit 
system,  you  should  define  specifically  what  you  mean  by  a  merit  system. 
I  believe  that  the  merit  system  should  be  applicable  to  all  departments  of 
the  municipality  except  the  heads  of  departments  and  their  confidential 
clerks  or  secretaries.  I  believe  that  the  Guerin  code  falls  short  of  that  in 
this,  and  it  does  not  extend  it  except  to  the  police  and  fire  departments 
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and  the  health  departments,  but  next  to  extending  it  to  all  departments,  I 
believe  it  provides  the  next  best  thing.  It  gives  the  municipality  authority 
to  extend  it  to  other  departments  if  it  chooses  to  do  so.  I  can  see  no  reason 
why  if  the  merit  system  is  a  good  thing  in  the  fire  department  and  the 
police  department  and  the  health  department  it  is  a  good  thing  in  all 
departments.  Wherein  is  the  distinction?  And  that  it  is  a  good  thing 
in  any  department  has  been  sufficiently  demonstrated  by  its  operation 
under  the  federal  government. 

With  regard  to  the  examinations,  if  I  may  do  so  I  would  suggest  that 
there  should  be  a  state  commission.  Remove  that  matter  as  far  as  pos- 
sible from  local  influences  when  you  come  to  the  question  of  ascertaining 
the  qualifications  of  the  person  who  is  an  applicant  for  an  office  or  posi- 
tion in  a  municipality. 

Another  feature  of  the  Guerin  code  is  the  fact  that  the  municipal 
machinery  provided  can  be  made  operative  in  the  smallest  city  in  the 
state  of  Ohio  if  you  make  the  line  of  demarkation  at  five  thousand.  Is 
there  any  plan  that  has  been  suggested  that  is  simpler,  that  is  less  cumber- 
some, that  would  be  more  easily  operated  under,  that  would  be  less  ex- 
pensive, because  you  have  the  expenditures  all  within  your  own  hands 
at  home  and  you  don't  have  an  army  of  officers.  That  same  machine 
is  lar^e  enough  for  the  operation  of  the  largest  city  in  this  state  or  the 
largest  city  that  we  will  have  in  this  state  for  twenty-five  or  fifty  years, 
I  do  not  care  how  large  they  get.  Then  you  have  a  system  of  uniform 
operation  throughout  the  state  and  you  do  not  have  it  any  too  large  for 
the  small  cities  and  you  have  underlying  your  structure  an  efficient  merit 
system  and  you  have  got  business  in  the  administration  of  your  public 
affairs. 

Mr.  Stage :  I  would  like  to  ask  Mr.  Hogsett  if  he  thinks  that  a  law 
providing  for  the  merit  system  is  a  law  of  a  general  nature? 

Mr.  Hogsett ;  It  depends  on  what  the  law  is.  You  can  make  it  of  a 
general  nature. 

Mr.  Stage :  Is  the  subject  matter  of  the  merit  system  a  matter  of  a 
general  nature  ? 

Mr.  Hogsett:     It  need  not  necessarily  be  so. 

Mr.  Stage :  What  I  want  to  get  at  is  whether  if  it  is  a  matter  of  a 
general  nature  the  provision  in  the  Guerin  code  leaving  it  optional  to  put 
it  in  operation  would  infringe  upon  the  constitutional  provision  that  all 
laws  of  a  general  nature  shall  have  uniform  operation  throughout  the 
state? 
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Mr.  Hogsett :  I  don't  think  that  it  is  a  matter  of  a  general  nature 
within  the  contemplation  of  that  constitutional  provision,  and  I  think  if 
you  can  have  it  extended  to  every  part  of  the  government,  then  you 
ought  to  have  the  next  best  thing  and  give  the  municipality  the  right  to 
have  it. 

Mr.  Stage:  Do  you  think  there  is  any  reason  why  it  can  not  be 
extended  ? 

Mr.  Hogsett :     I  don't  know  of  any  reason,  no. 

Mr.  Stage:  With  reference  to  section  134.  would  it  not  be  as  simple 
as  any  other  method  and  as  feasible  to  re-draft  the  acts  in  question, 
making  them  general  and  embody  them  in  such  code  as  we  adopt  in  toto? 

Mr.  Hogsett:  There  are  some  features  of  those  acts  which  are 
essentially  local  and  you  must  eliminate  those  features,  re-draft  them: 
and  I  believe  that  there  ought  to  be  a  separte  section  for  each  instead 
of  having  them  all  or  attempting  to  get  them  all  in  one,  because  the  powers 
of  the  different  commissioners  are  different  as  designated  in  this  act. 
There  are  some  of  the  powers  prescribed  in  some  of  these  acts  that 
can  not  probably  be  included  in  a  general  act,  but  the  elimination  of 
those  will  not  necessarily  destroy  the  efficiency  of  such  a  commission. 

Mr.  Worthington :  As  I  understood  the  gentleman,  there  was  a  great 
deal  in  the  Nash  code  that  was  good? 

Mr.  Hogsett:     I  think  so. 

Mr.  Worthington:  I  would  like  to  have  your  committee  not  only 
point  out  the  objectionable  features  in  the  Nash  code,  but  suggest  the 
remedy  and  submit  it  to  the  members  of  the  Committee.  Would  you  be 
willing  to  do  that? 

Mr.  Hogsett :     Yes,  I  can  do  that  in  a  few  words,  I  think. 

Mr.  Worthington :  I  mean,  submit  it  in  the  form  of  a  recommenda- 
tion. 

^Ir.  Hogsett :  1  would  be  very  glad  to  do.  It  is  simply  the  incor- 
poration of  those  features  of  the  federal  plan,  so-called,  and  the  merit 
system.  Those  are  the  chief  features.  There  are  one  or  two  suggestions 
of  minor  importance.  For  instance,  in  the  conferring  of  power  our  com- 
mittee of  the  Bar  association  went  over  that  hurriedly.  Our  chief  object 
was  to  ^Qt  a  plan  which  we  thought  would  conform  to  the  requirements 
of  the  Constitution,  or,  in  other  words,  to  satisfy  ourselves  as  to  the  consti- 
tutional requirements  in  providing  for  the  organization  of  cities  and  vil- 
lages. For  instance,  take  in  the  enumeration  of  powers.  It  says  they 
shall  have  power  to  determine  what  shall  be  a  nuisance  and  provide  for 
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the  abatement  of  the  same.  Now,  I  don't  believe  it  is  within  the  power  of 
the  council  to  determine  what  shall  be  a  nuisance.  I  think  that  is  a  matter 
for  judicial  determination. 

Mr.  Worthington :  If  you  get  these  suggestions  up  and  submit 
them  to  the  committee,  that  would  help  us  in  amending  the  Nash  code, 
if  we  take  that  as  a  basis. 

Mr.  Hogsett :  I  would  be  glad  to  make  those  suggestions  in  a  letter 
to  the  committee. 

Mr.  Silberberg :  In  your  former  address,  representing  the  State  Bar 
Association,  you  recommended  four  heads  of  departments.  Did  that  in- 
clude the  mayor  and  treasurer? 

Mr.  Hogsett:     No,  excluding  those. 

Mr.  Silberberg:  In  the  smaller  municipalities  could  it  be  that  one 
head  could  take  care  of  the  departments  of  public  service  and  public 
safety  ? 

Mr.  Hogsett:  It  could  be  if  that  were  made  of  uniform  operation 
in  all  the  cities,  but  I  don't  you  could  have  that  in  one  city  and  not 
have  it  another. 

Mr.  Guerin:  Is  there  any  constitutional  provision  prohibiting  the 
enactment  of  a  code  which  shall  provide  in  substance  that  in  the  absence 
of  a  police  judge  or  his  failure  to  act  the  mayor  of  the  municipality  may 
act  as  police  judge;  or  that  the  person  who  is  elected  as  director  of  ac- 
counts can  also  act  as  clerk  of  the  city  council,  combining  those  two 
offices  at  the  option  of  the  council? 

Mr.  Hogsett :  I  see  no  trouble  so  far  as  the  latter  is  concerned,  be- 
cause the  clerk  of  the  council  is  simply  an  employe  of  the  council,  in  other 
words,  is  not  an  officer  within  the  meaning  of  that  term  as  we  use  it  m 
the  organization  of  cities.  It  is  not  an  agency,  but  it  is  one  of  the  means 
by  which  the  agency  performs  its  functions. 

Mr.  Guerin:  Could  any  provision  be  made  in  the  code  making  it 
optional  with  the  council  to  establish  separate  departments  of  public  safetv 
and  public  service  or  to  combine  the  two? 

Mr.  Hogsett:  I  don't  think  so,  if  the  heads  of  these  departments 
are  to  have  authority  independent  of  the  city  council.  If  the  council  is 
made  the  legislative  and  administrative  body,  in  other  words,  if  legis- 
lative and  administrative  powers  are  vested  in  the  council,  then  council 
may  go  and  employ  whatever  means  is  necessary  to  carry  on  the  business 
of  the  corporation,  but  at  all  times  those  persons  employed  in  the  carrying 
on  of  that  work  would  be  responsible  to  the  head  of  the  whole  institution. 
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which  would  be  the  city  council,  and  the  council  would  not  be  legisla- 
tive body  simply  but  would  be  a  body  with  both  legislative  and  adminis- 
trative powers. 

Mr.  Guerin:  I  would  like  to  ask  you  whether  in  your  opinion  it 
would  be  practicable  to  provide  for  the  election  of  officers  with  power  of 
removal  of  those  elective  officers  placed  in  the  mayor? 

Mr.  Hogsett :  From  my  experience  in  the  matter  of  municipal  work 
I  am  certainly  clearly  satisfied  that  the  better  service  will  be  had  if  the 
heads  of  departments  are  appointed  by  the  mayor.  I  don't  believe,  in 
other  words,  in  the  division  of  the  executive  or  administrative  authority, 
or  power,  or  responsibility.  I  don't  believe  in  the  division  of  responsi- 
bility. Centralize  your  responsibility  and  I  believe  the  result  will  oe 
for  the  interests  of  the  municipality  itself. 

Mr.  Denman :  What  is  your  opinion  of  the  constitutionality  of  the 
plan  to  confer  judicial  power  for  police  court  purposes  upon  every  mayor 
in  a  city ;  then  provide  further  that  when  council  shall  by  resolution  de- 
clare it  necessary,  the  mayor  at  the  next  municipal  election  shall  provide 
in  his  proclamation  for  the  election  of  a  judge,  and  then  go  on  and  let 
the  statute  provide  for  the  full  machinery  of  the  police  court,  leaving  only 
one  thing  to  the  council,  and  that  to  declare  by  resolution  that  it  is  neces- 
sary for  the  city  to  have  a  police  court. 

Mr.  Hogsett:  I  think  that  would  have  the  same  question  then  that 
is  now  pending  in  the  courts.  You  are  providing  a  municipal  agency  here 
which  depends  upon  some  action  of  the  council  before  the  agency  is  made 
complete.  I  believe  the  constitution  requires  that  that  agency  shall  be 
provided  by  the  act  of  the  General  Assembly  and  that  that  shall  be  made 
complete.  That  is  what  is  meant,  as  I  understand  it,  by  the  organization 
of  the  municipality.  As  to  the  exact  language  of  a  provision  covering 
that  I  would  want  to  go  over  it  pretty  thoroughly  together  with  a  review 
of  the  authorities  on  the  subject. 

Mr.  Denman :  What  leads  me  to  ask  the  question  is  the  case  of  Gor- 
don vs.  State,  in  46  Ohio  State.  It  involved  the  law  providing  for  town- 
ship local  option,  which  provided  that  there  should  be  one  thing  left  to  a 
vote  of  the  people,  namely,  wliether  or  not  they  would  have  saloons.  The 
question  raised  in  that  case  was  whether  or  not  that  delegated  legislative 
power,  and  also  that  it  was  not  a  law  of  uniform  operation.  Both  ques- 
tions were  considered  fully  and  the  court  said  it  was  a  law  the  taking 
effect  of  which  depended  simply  upon  a  contingency,  and  that  might  hap- 
pen in  any  case ;  that  the  only  thing  left  to  the  people  was  to  say  whether 
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or  not  they  wanted  it.  If  they  said  no,  then  the  law  did  not  go  into  effect. 
If  they  said  yes,  then  the  whole  machinery  was  prescribed  and  it  went  into 
effect.  / 

Mr.  Hogsett :  There  seems  to  be  a  line  of  authorities  in  support  of 
that  proposition,  that  a  law  should  take  effect,  like  a  city  ordinance,  when 
it  is  ratified  by  a  vote  of  the  people ;  but  the  question  is  a  little  different, 
as  I  take  it,  in  this :  That  the  legislature  enacts  a  law  and  says  that  that 
law  shall  take  effect  from  and  after  its  passage,  and  in  it  provides  that  it 
shall  not  take  effect  until  some  man  says  it  shall. 

Mr.  Denman:  That  was  the  Gordon  case  exactly,  and  they  sus- 
tained it. 

Mr.  Hogsett :     That  was  submitting  it  to  a  vote  of  the  people. 

Mr.  Denman :  Suppose  we  would  submit  this  to  a  vote  of  the  peo- 
ple whether  they  would  have  a  proclamation  issued  at  the  next  election 
for  the  election  of  a  police  judge? 

Mr.  Hogsett :  The  court  did  not  hold  in  the  Gordon  case  that  it  was 
a  subject  matter  of  a  general  nature,  did  it? 

Mr.  Denman:     Yes,  sir. 

Mr.  Hogsett:  I  don't  remember  that  particular  case  now,  but  the 
question  that  I  suggest  is  the  question  that  is  now  pending  in  the  board 
of  review  case. 

Mr.  Denman:  That  has  been  sustained  by  the  Circuit  Court  of 
Cuyahoga  county,  has  it  not? 

Mr.  Hogsett:  Whether  it  has  passed  through  the  Circuit  Coun 
ro  not  I  don't  know. 

Mr.  Guerin :  The  distinction  you  make  between  fhe  police  court  and 
the  extension  of  the  civil  service  is  that  in  the  matter  of  the  establishment 
of  a  police  court  and  the  electing  of  a  judge  you  are  establishing  an  office 
and  placing  power,  and  in  the  matter  of  civil  service  you  are  simply  ex- 
tending to  the  cities  the  means  for  carrying  out  the  power  ? 

Mr.  Hogsett :  Yes.  One  is  an  agency  and  the  other  is  a  means  for 
the  carrying  out,  the  performing  of  the  duties. 

Mr.  Stage:  The  Guerin  bill  provides,  I  believe,  or  will  provide  a 
so-called  curative  clause,  which  is,  in  substance,  that  the  grantees  of 
franchises  from  municipalities  shall  remain  in  the  undisturbed  enjoyment 
of  those  franchises  for  the  length  of  the  original  term  where  the  law 
granting  those  franchises  has  been  declared  unconstitutional.  I  would 
like  to  ask  your  opinion  as  to  the  constitutionality  of  that  provision. 
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Mr.  Hogsett :  I  would  like  to  see  the  provision  exactly  and  know  to- 
what  it  is  to  apply. 

Mr.  Guerin :  The  provision  is  in  substance  this :  That  where  any 
municipality  in  the  state  of  Ohio  at  any  time  has  granted  a  franchise  or 
right  to  a  street  railway  to  occupy  the  public  highways,  etc.,  under  a  law 
that  existed  at  that  time  duly  passed  by  the  legislature  of  the  state  of 
Ohio  and  where  that  franchise  has  been  accepted  by  the  corporation,  a 
contract  entered  into  and  money  expended  in  good  faith  in  carrying  out 
that  contract,  whether  that  law  has  since  been  declared  unconstitutional 
or  not,  the  corporation  shall  have  the  right  to  occupy  the  rights  granted 
it  until  the  expiration  of  the  time  for  which  the  original  grant  was  made. 
Some  years  ago  under  a  special  act  of  the  legislature  certain  bonds  were 
issued  by  Athens  county  and  the  commissioners  attempted  to  levy  a  tax 
for  the  payment  of  those  bonds.  The  courts  of  Ohio  held  that  the  munici- 
pality need  not  pay  the  bonds,  that  they  were  issued  under  an  uncon- 
stitutional act.  Suit  was  brought  in  the  United  States  court  and  that 
court  held  that  under  the  provisions  of  the  constitution  not  alone  of  the 
United  States  but  also  of  the  State  of  Ohio,  a  contract  having  been  made 
between  the  municipality  and  the  holders  of  those  bonds  in  good  faith 
and  money  expended,  that  municipality  must  pay  those  bonds,  and  they 
enjoined  upon  the  commissioners  of  that  county  the  duty  of  levying  a 
tax  and  collecting  it  and  paying  off  the  bonds,  and  that  was  done.  I  say 
that  the  same  principle  applies  where  any  contract  under  a  law  in  force 
at  the  time  it  is  made  is  made  in  good  faith  and  money  expended,  that 
that  contract  shall  stand  unabrogated  until  the  contract  is  performed, 
unless  the  contract  happens  to  be  one  against  public  policy. 

Mr.  Hogsett :  That  is  a  question  I  have  not  examined  at  all  and  I 
don't  want  to  assume  to  express  any  opinion  here  on  any  legal  proposi- 
tion unless  I  have  examined  it.  It  is  not  fair  to  you,  it  is  not  fair  to  me. 
This  feature  has  never  been  peen  presented  to  me,  nor  have  I  considered 
it.  I  know  there  is  a  line  of  authorities  sustaining  bond  issues  in  certain 
cases,  but  when  you  come  to  examine  the  authorities  and  differentiate 
and  apply  them  to  a  particular  case,  you  must  certainly  have  the  facts  of 
the  particular  case  at  hand  and  then  examine  with  some  care  the  author- 
ities bearing  upon  that  subject. 

Air.  Denman :  I  want  to  ask  Mr.  Guerin  if  a  contract  between  the 
city  and  the  company  is  good,  what  is  the  need  of  a  curative  provision? 

Mr.  Guerin :  The  purpose  is  simply  this :  The  act  applied  more 
especially  to  Cincinnati  and  Dayton  than  to  any  other  two  cities  of  the- 


Afternoon  Session,  September  p,  ip02.  381 

•state,  and  in  both  of  those  cities  franchises  were  granted  under  special 
acts.  In  Cincinnati  the  policy  of  the  company  was  to  secure  the  goodwill 
of  the  employes  and  better  service  by  getting  them  interested  as  stock- 
holders of  the  concern,  which  they  did.  They  got  their  money  and  put  it 
into  the  road,  the  same  as  the  money  got  from  anyone  else.  They  sold 
them  the  stock.  The  Superior  Court  of  Cincinnati  has  held  that  the 
franchise  was  invalid.  The  Chamber  of  Commerce  of  Cincinnati,  com- 
posed of  persons  of  all  political  parties,  the  city  officials  of  Cincinnati  and 
everyone  there,  demand  that  the  legislature  shall  at  this  juncture  impose 
a  safeguard  against  any  such  calamity  as  pointed  out  by  the  Superior 
Court.  Personally  I  don't  believe  it  will  do  any  more  than  the  bill  which 
was  introduced  by  Speaker  McKinnon  last  winter  to  legalize  the  issue  of 
bonds  by  municipalities  to  restore  confidence.  The  people  demanded 
it,  it  was  a  wise  measure  and  it  answered  its  purpose,  and  no  one  was  dis- 
satisfied. The  legislature  of  Ohio  is  asked  to  do  the  same  thing  with 
relation  to  the  street  railway  franchises  for  that  very  purpose,  and  that 
is  all. 

Mr.  Chapman:     Didn't  the  McKinnon  bill  revise  the  franchise  also? 

Mr.  Guerin :     No,  sir ;  it  did  not. 

Mr.  Stage:  I  will  ask  you  whether  there  is  a  distinction  between 
the  case  pointed  out  by  Mr.  Guerin  where,  as  in  the  Cleveland  armory 
case,  the  commissioners  issued  bonds,  the  armory  was  built  and  the  prop- 
erty bought  and  the  county-  itself  had  the  benefit  for  which  the  bonds 
were  issued,  and  the  Cincinnati  case,  which  is  only  cutting  off  to  some 
extent  the  franchise  under  which  the  company  operated,  but  is  not  taking 
away  the  benefit  of  the  return  of  the  capital  invested? 

Mr.  Hogsett:  There  may  be  a  distinction  there.  It  is  certainly  a 
question  that  would  suggest  itself  to  a  lawyer  to  investigate  before  he 
offered  an  opinion  on  the  subject.  I  don't  know  anything  about  that  sit- 
uation. It  may  be  just,  it  may  be  right,  and  it  may  be  wrong.  As  to  the 
legal  power  and  authority  I  don't  assume  now  to  give  any  opinion,  be- 
cause, as  I  say,  it  would  not  be  fair  to  you  nor  fair  to  me.  I  have  not 
examined  it,  and  I  will  not  give  any  more  off-hand  opinions  than  I  can 
help  in  a  matter  of  this  kind. 

Mr.  Denman :  I  would  like  to  have  Mr.  Hogsett  just  look  at  this 
question  a  little  bit.  I  think  from  what  I  see  among  the  members  of  the 
committee  and  the  members  of  the  legislature  generally  they  agree  on  a 
mayor,  a  clerk  or  auditor,  a  treasurer  and  a  solicitor,  and,  of  course  there 
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must  be  a  department  of  public  safety  and  a  department  of  public  works. 
What  bothers  many  of  the  communities,  however,  is  whether  they  shall 
have  one,  or  three,  or  more.  Some  want  one  and  some  want  five.  What 
I  would  like  to  have  you  look  at  is  whether  or  not  we  might  not  provide 
all  these  departments  just  exactly  as  they  are  in  the  Guerin  bill,  if  you 
please,  or  in  the  old  Pugh-Kibler  bill,  which  is  the  same  thing,  or  in  the 
Comings  bill  of  last  spring,  which  is  the  same  thing,  and  say  that  these 
departments  shall  be  presided  over  by  a  director  or  directors  in  such  num- 
bers as  the  council  may  determine  necessary.  I  believe  it  could  be  done, 
but  I  would  like  to  have  you  investigate  it. 

Mr.  Hogsett:  I  have  to  some  extent  investigated  that  subject,  and 
I  thought  I  had  investigated  it  pretty  thoroughly,  and  I  came  to  the  ccxi- 
clusion  that  the  safe  course  would  be  to  provide  what  your  agencies  shall 
be. 

The  Chairman:  The  next  subject  on  the  programme  is  Builders* 
Associations.  Mr.  E.  O.  Schoedinger  will  have  charge  of  the  speakers 
for  the  Ohio  State  Association  of  Builders'  Exchanges. 

Mr.  Schoedinger:  Mr.  Chairman  and  Gentlemen  of  the  Committee: 
At  our  annual  meeting  held  at  Put-in-Bay  last  July,  we  ad<^>ted  the  fol- 
lowing resolutions: 

"Whereas,  The  laws  of  this  state  in  relation  to  the  government  of 
cities  are  about  to  be  codified  by  the  legislature,  a  special  session  of  which 
has  been  called  for  that  purpose  by  the  governor,  and 

"Whereas,  Any  action  taken  by  the  legislature  in  this  direction  may 
both  directly  and  indirectly  affect  the  interests  of  builders  in  the  large 
cities  throughout  the  commonwealth,  therefore,  be  it 

''Resolved;  That  the  particular  attention  of  the  executive  board  of  our 
organization  be  called  to  this  matter,  and  that  they  be  given  full  authority 
to  appropriate  necessary  funds  and  ^t  once  to  appoint  a  special  committee 
from  among  their  number  to  see  that  the  local  exchanges  and  prominent 
builders  in  cities  where  there  are  no  exchanges  be  urged  to  co-operate 
with  them  in  securing  such  just,  reasonable  and  equitable  laws  that  the 
best  interests  of  the  building  trades  will  be  subserved.     Be  it  further 

''Resolved;  That  it  is  the  sense  of  this  meeting  that  laws  allowing 
the  greatest  latitude  and  home  rule  in  the  governing  of  the  building  de- 
partments as  well  as  in  the  general  government  of  cities  be  most  accept- 
able to  our  body." 

In  conformity  with  these  resolutions  the  executive  committee  of  this 
association  has  met  and  passed  the  following  resolutions: 

"Resolved  by  the  Executive  Committee  of  the  Ohio  State  Association 
of  Builders*  Exchanges  that  this  committee  heartily  indoreses  section  i$ 
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of  the  so-called  Nash  municipal  code  bill,  with  sugg^ted  amendments  as 
shown  on  copy  hereto  attached,  and  recommends  to  the  legislature  that 
the  general  powers  therein  defined  be  given  to  municipalities.  Be  It 
further 

"Resolved;  That  we  recommend  that  provision  be  made  in  the  code 
for  attaching  the  division  of  building  in  each  city  to  the  department  of 
public  safety,  to  which  department  the  superintendent  or  inspector  of 
buildings  shall  be  responsible  for  the  proper  conduct  of  said  division. 

"Suggested  amendment:  That  sub-section  13  of  section  7  be 
amended  to  read  as  follows : 

"13.  To  regulate  the  erection  of  buildings,  fences,  billboards,  signs, 
and  other  structures  within  the  corporate  limits ;  to  require  and  regulate 
the  numbering  and  renumbering  of  buildings  by  owners  and  occupants 
thereof ;  to  regulate  the  repair  of,  alteration  in  and  addition  to  buildings ; 
to  provide  for  the  construction,  erection  and  placing  of  elevators,  stair- 
ways and  fire-escapes  in  and  upon  buildings ;  to  provide  for  the  removal 
and  repair  of  insecure  buildings,  bill-boards,  signs  and  other  structures, 
and  to  provide  for  the  inspection  of  all  buildings  or  other  structures  and 
for  the  licensing  of  house-movers,  plumbers  and  sewer  tappers." 

We  urge  that  this  law  be  enacted  in  the  code  placing  the  department 
of  building  under  the  head  of  the  department  of  public  safety,  for  the 
reason  that  we  feel  that  tKe  best  interests  of  the  building  business  would 
be  subserved  if  it  was  in  the  hands  of  a  non-partisan  board,  as  is  provided 
in  the  Nash  code. 

Mr.  C.  W.  McCormick,  of  The  Cleveland  Stone  Co.:  Mr.  Chair- 
man and  Gentlemen  of  the  Committee :  The  amendment  offered  to  sec- 
tion 7,  sub-section  13,  was  suggested  through  the  experience  of  builders 
in  different  parts  of  the  state  with  regard  to  billboards,  fire  escapes,  etc. 
It  seemed  to  our  committee  to  be  desirable  that  this  amendment  should 
be  made  so  as  to  enable  building  inspectors  to  properly  superintend 
the  erection  of  buildings.  It  is  well-known  that  many  fires  occur  in  build- 
ings and  great  loss  of  life  occurs  as  a  result  of  the  placing  of  elevators 
and  stairways  adjoining,  whereas  if  the  elevators  were  properly  protected 
and  the  stairways  placed  in  some  other  part  of  the  building  this  loss  of 
life  particularly  would  be  avoided. 

In  the  matter  of  billboards  and  signs  they  are  often  permitted  to  dis- 
figure the  whole  landscape  and  under  the  present  law  it  is  difficult  to  regu- 
late them.  Some  law  should  be  enacted  to  enable  the  inspectors  of  build- 
ings to  regulate  such  structures. 
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Mr.  William  H.  Hunt,  president  of  the  Builders'  Exchange,  Cleve- 
land:  Mr.  Chairman  and  Gentlemen  of  the  Committee:  I  am  heartily 
in  accord  with  the  resolutions  presented  by  Mr.  Schoedinger  and  the 
proposed  amendment  to  section  7,  sub-section  13.  There  is  hardly  any 
interest  in  the  state  greater  than  that  of  building,  and  there  is  ever}' 
reason  why  there  should  be  created  some  such  board  as  is  suggested  not 
alone  for  the  supervision  of  the  construction  of  new  buildings,  but  for 
the  tearing  down  and  removal  of  buildings  that  are  insecure.  The  ques- 
tion of  proper  survey  of  ground,  the  issuing  of  permits  in  such  a  manner 
as  will  bring  before  the  municipality  proper  valuations,  and  a  gerat  many 
other  things  the  building  department  can  do,  and  if  it  were  not  for  the 
fact  that  it  is  intended  to  keep  down  the  number  of  boards  rather  than  to 
increase  them.  I  should  feel  that  that  work  was  sufficiently  important 
to  create  a  special  board  for  it. 

Mr.  Silberberg:  The  previous  speaker  said  this  matter  should  come 
within  the  functions  of  the  board  of  public  safety.  Would  you  prefer 
the  board  of  public  safety  ? 

Mr.  Schoedinger :  We  would,  because  it  is  very  closely  allied  to  fire 
protection.  In  Cleveland  this  department  is  under  the  fire  department  and 
in  Columbus  it  is  under  the  head  of  the  director  of  public  safety.  Wc 
would  like  to  have  that  incorporated  in  the  Nash  code. 

The  Committee  then  adjoruned  to  meet  again  at  7:30  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Tuesday,  September  9,  1902,  7 :  30  o'clock  P.  M. 

The  Special  Committee  on  Municipal  Codes  of  the  House  of  Repre- 
sentatives met.  pusuant  to  recess,  the  subject  for  consideration  beings 
Taxation  and  the  General  Principles  of  Municipal  Government. 

On  roll-call,  the  following  members  were  present : 

Comings,  Worthington, 

Guerin,  Denman, 

Price,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag, 

Silberberg,  Huffman. 

The  Chairman:  Mr.  Peter  Witte,  of  Cleveland,  is  present  this 
evening,  in  the  interest  of  some  taxation  questions,  which  he  will  discuss 
to  the  committee.    Mr.  Witte  will  address  us. 

Mr.  Witte :  Mr.  Chairman,  Members  of  the  Committee :  —  To  pre- 
face my  arguments,  I  would  desire  more  to  talk  on  the  question  of  tax- 
ation, dealing  with  the  general  question  of  taxation,  also,  with  that  of 
special  improvements.  The  Chamber  of  Commerce,  of  Cleveland,  has 
had  a  delegation  dowm  here  —  and  in  preface,  permit  me  to  say  that  it 
is  very  seldom  I  find  myself  upon  the  same  side  of  any  proposition,  as 
the  Chamber  of  Commerce  —  b  it  in  this  instance,  it  is  so ;  I  find  myself 
on  the  same  side  with  those  gentlemen,  and  I  presume  you  will  find  every 
person  in  the  city  of  Cleveland  on  the  same  side. 

The  question  of  municipal  government,  as  we  understand  it  in  Cleve- 
land, is  not  a  debatable  question,  among  our  citizens.  For  thirty  years, 
we  had  what  many  of  the  cities  in  the  state  are  experiencing  —  board 
rule.  Up  to  eleven  years  ago,  we  had  board  rule.  I  do  not  know  how 
25  (:^5) 
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the  federal  plan  would  work  in  any  other  city,  but  as  far  as  Cleveland 
is  concerned,  I  feel  safe  in. saying,  that  for  the  last  eleven  years  Cleve- 
land has  had  the  best  form  of  municipal  government  to  be  found  any- 
where in  Ohio  —  anywhere  in  the  United  States,  I  will  say.  It  is  a  form 
of  government  that  centralizes  and  places  our  power  in  the  hands  of  the 
mayor.,  and  when  the  people  become  tired  of  a  mayor,  it  meant  voting 
upon  candidates,  and  placing  that  mayor  out  of  power,  and  it  meant 
putting  out  of  power  the  entire  machinery  of  such  a  mayor.  Cleveland 
is  entirely  sick  and  has  been  for  a  long  time,  of  board  rule;  hence,  the 
federal  plan,  and  while  Cleveland  might  have  grown,  might  have  been 
of  greater  size  to-day,  if  we  had  had  board  rule,  yet  it  is  true,  that  the 
date  of  Cleveland's  greatness  commences  with  the  inauguration  of  the 
federal  plan.  I  presume,  if  you  canvassed  the  city  to-day,  you  would 
find  the  people  who  have  been  ousted  by  the  expression  of  the  public 
will,  the  only  people  in  the  entire  community  who  favor  any  plan  other 
than  that  known  as  the  federal  plan.  We  have  had  experience  with 
various  kinds  of  machines,  and  while  other  cities  have,  at  times,  rebelled 
against  boss  rule,  while  other  cities  have,  at  times,  entered  a  protest 
against  the  existing  order  of  affairs,  they  have  been  powerless,  owing 
to  the  system  of  government  under  which  they  were  working.  Without 
any  exaggeration,  I  say  that  Cleveland  is  a  pattern  community  of  which 
any  citizen  may  well  be  proud.  I  do  not  think  there  is  a  community  in 
the  United  States  where  the  people  are  as  capable  of  administering 
municipal  affairs  as  they  are  in  the  city  of  Cleveland ;  yet,  at  the  same 
time,  I  claim  that  had  we  had  a  plan  other  than  the  federal,  we  might 
be  as  powerless  as  are  the  people  of  Cincinnati  to-day. 

Tn  one  branch  of  our  government  we  are  powerless ;  where  we  have 
board  rule,  as  it  may  be  termed,  in  our  county  affairs,  for  of  course, 
our  county  commissioners  are  elected,  as  are  those  of  other  counties, 
one  member's  term  expiring  each  and  every  year.  Let  us,  for  example, 
take  the  y»^ar  iSgg,  when  we  had  the  great  revolt  against  boss  rule,  Dem- 
ocratic and  Republican,  in  the  city  of  Cleveland,  when  standing  alone 
and  unaided,  the  mayor  of  Toledo  carried  the  city  of  Cleveland  by  a 
majority  of  8,000  over  the  Democratic  and  Republican  nominees  for 
governor.  It  was  a  revolt,  pure  and  simple,  and  had  the  people  so 
desired,  had  they  placed  in  nomination  for  county  commissioner  a  man 
who  stood  opposed  to  the  general  order  of  affairs,  he  undoubtedly  would 
have  been  successful.  Rut  the  next  year  the  same  people,  who  were 
free   from  boss  rule,  who  detested  the  word  and  the  term  of  'T)0ss," 
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saying  "We  will  not  stand  for  it,"  were  divided  as  were  the  people  all 
over  the  United  States,  upon  the  question  of  imperialism  or  anti-imperial- 
ism, and  political  prejudice  ran  so  high,  that  the  people  voted  accord- 
ing to  party  lines,  and  the  county  commissioner  went  in. 

To  repeat  what  I  have  already  said:  I  do  not  often  find  myself 
upon  the  same  side  of  any  proposition  with  the  Chamber  of  Commerce, 
but  upon  this  proposition  here,  we  find  ourselves  on  the  same  side,  and 
I  think  the  same  can  be  said  of  every  citizen  of  Cleveland. 

What  brings  me  down  here,  is  mainly  the  question  of  taxation,  as 
a  general  proposition,  and  the  question  of  levying  assessments  to  meet 
the  payment  of  public  improvements,  made  in  the  shape  of  sewers, 
pavements,  curbing,  sidewalks,  or  whatever  it  may  be.  I  do  not  know 
whether  the  governor's  code,  or  the  Guerin  code,  contemplates  a  change 
from  the  present  order;  if  so,  and  the  change  is  along  the  line  which  I 
believe  it  should  be,  I  am  in  favor  of  it;  if  not,  I  am  opposed.  Under 
the  going  scheme,  under  which  we  are  working  now,  the  construction  of 
a  sewer,  the  laying  of  pavement,  the  building  of  a  curbing,  means  an 
assessment  that  the  people  are  compelled  to  pay,  not  by  the  value  of  their 
property,  but  by  the  number  of  feet  they  own  fronting  upon  the  street 
upon  which  the  improvement  is  to  be  made. 

Before  I  go  into  this,  I  have  a  few  blue  prints  that  I  had  made, 
and  these  I  will  have  passed  around  among  the  members  of  the  com- 
mittee, to  illustrate  the  points  I  want  to  make. 

I  take  it  for  granted,  as  far  as  I  have  been  able  to  learn,  that  there 
are  not  two  political  communities  in  the  state  of  Ohio,  where,  under  the 
existing  statutes,  in  spite  of  the  provisions  of  the  law,  that  improve- 
ments  in  the  way  of  sewers,  pavements,  etc.,  are  paid  for  in  the  same  . 
way.  In  Cleveland,  we  have  in  the  office  of  the  Director  of  Accounts, 
a  man  who  has  held  the  position  for  ten  or  twelve  years,  who,  in  spite 
of  the  change  of  administration,  has  continued  in  office,  owing  to  the 
knowledge  that  he  has  in  levying  assessments  against  property  for  the 
payment  of  proposed  public  improvements,  and  while  he  is  able,  per- 
haps more  than  any  other  man  in  the  state,  under  the  going  scheme,  to 
levy  the  taxes  somewhere  near  the  point  of  equality,  the  method  still 
falls  far  short  of  what  it  should  be. 

From  the  print  I  have  handed  you,  it  will  be  noticed  that  on  one 
side  are  ten  lots,  that  are  equal  in  depth,  loo  feet;  they  also  have  an 
equal  frontage  of  50  feet ;  on  the  other  side  are  lots  of  varying  depth, 
but  also  identical  in  fronta.ije.  50  feet  to  the  lot.     Xow,  to  build  a  sewer, 
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under  the  statute  we  have,  the  municipality  will  levy  a  tax  of  $2  per 
foot,  front,  no  more ;  if  you  levy  more  tax,  it  must  come  out  of  the  tax 
paid  by  the  district.  Recognizing  the  theory  that  the  sewer  is  not  for 
the  individual  benefit  of  people  who  ow^n  property  abutting  upon  the 
street,  but  that  it  is  constructed  from  a  sanitary  point  of  view,  and  that 
the  man  who  lives  in  the  western  end  of  the  city  benefits  as  much  by  the 
construction  of  a  sewer  in  the  eastern  end,  as  does  the  man  who  lives 
and  owns  property  there,  it  has  been  deemed  wise  that  all  should  share, 
in  a  measure,  in  the  payment  for  that  sewer.  Now,  in  constructing  this 
sewer  at  $2  per  foot  front,  there  are  1000  feet  fronting  on  this  proposed 
improvement.  At  $2  per  foot,  it  is  $2,000  or  $100  upon  each  lot;  on 
the  lots  on  the  north  side  of  the  street,  excluding  the  increased  value  of 
the  two  corner  lots,  this  falls  alike,  $100  on  each  lot.  On  the  other  side, 
you  will  notice  it  also  falls  alike.  What,  now,  is  the  difference  in  the 
value  of  this  property  ?  The  foot  frontage  scheme  is  a  scheme  that  only 
can  be  advocated  at  the  present  time,  upon  this  theory,  that  for  fifty 
years,  or  sixty,  or  seventy  years,  it  has  been  the  going  scheme,  and  that 
to  change  it  now  might  work  an  injustice;  but  as  I  take  it,  you  are 
building  the  basis  of  a  new  municipal  code,  and  because  a  thing  has 
been  in  existence  a  long  time  —  though  wrong  —  is  no  good  reason  why 
we  should  continue  to  do  that  thing ;  rather,  we  should  start  out  afresh, 
in  the  right  way.  Therefore,  gentlemen,  let  us  start  right  in  this  new 
municipal  code,  by  levying  against  the  property  in  proportion  as  that 
property  is  valued. 

Xow,  on  these  streets  marked  ^'Easterly,"  you  will  notice  the  lots 
vary  in  depth  from  60  to  200  feet.  Xow,  if  A  should  be  the  owner 
of  the  fourth  lot  from  the  corner,  that  is  only  60  feet  in  depth  and  has 
50  feet  frontage,  he  certainly  cannot  receive  as  much,  in  proportion,  as 
P),  who  is  the  owner  of  the  second  lot  from  the  corner  that  has  a  depth 
of  i()o  feet,  if  a  sewer  is  constructed.  Xow,  if  A  is  compelled  to  pay  — 
as  under  tlic  .c:oint^  scheme  —  $100  for  that  sewer,  and  he  only  has  a 
piece  of  property  50  by  60  feet,  wliich  will  hold  one  house,  it  is  cer- 
tainly unfair  to  A,  in  comparison  with  B,  who  has  a  lot  190  feet  in 
depth.  ca])able  of  carrying  two  houses,  or  perhaps  three,  which  means 
tliat  there  will  l)e  twenty  to  thirty  people  on  R's  lot  —  it  is  certainly 
unfair  to  A  that  he  should  be  compelled  to  pay  as  much  as  B,  it  cer- 
tainly is  fair  to  say  that  T>  ou^ht  to  pay  more  for  the  construction  of 
that  sewer  than  A. 
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Now,  you  will  notice  that  commencing  at  the  deepest  lot  on  the  east 
side  of  the  street,  I  have  assumed  that  the  property  on  that  street  is 
worth  $100  a  foot,  that  is,  for  100  feet  in  depth;  therefore,  a  lot  that 
is  more  than  100  feet  in  depth,  must  be  worth  more,  and  every  lot  that  is 
less  than  100  feet  in  depth,  should  be  worth  correspondingly  less  than 
$100  per  foot. 

Now,  A's  property  on  this  street  is  but  60  feet  in  depth;  it  is 
therefore  worth  71  per  cent,  as  much  as  C's  100  feet;  the  total  value 
of  A's  lot  is  $3,550;  the  total  value  of  B's  lot,  second  from  the  corner, 
is  $6,650.  In  justice  to  A,  if  you  levy  a  tax  of  $2,000  to  meet  the  ex- 
pense of  that  sewer  it  would  be  18  1-7  mills  upon  the  value  of  the  prop- 
erty fronting  upon  that  street ;  therefore,  instead  of  A  paying  $100,  the 
same  as  B,  A  ought  to  pay  $64.68  and  B  ought  to  pay  $121.16. 

Now,  right  in  that  connection  I  wish  to  say  that  as  the  law  is  which 
you  contemplate,  as  I  understand  it,  on  the  question  of  sewers,  follow- 
ing out  the  present  statute,  that  no  more  than  ten  per  cent,  may  be 
levied  against  any  property  for  the  purpose  of  building  a  district  sewer, 
if  it  should  be  essential  to  build  a  sewer  there  that  would  cost  $4  per 
foot,  only  half  of  that,  or  $2  per  foot  could  be  levied  on  that  property, 
and  the  other  half  would  have  to  be  levied,  or  met,  by  the  people  living 
within  this  sewer  district.  Now,  under  the  governor's  code,  an  injus- 
tice is  done  to  the  people  who  are  industrious,  the  progressive  people, 
the  man  who  takes  a  vacant  lot  and  erects  a  house  upon  it  is  the  man 
you  are  going  to  punish,  under  the  Nash  code — he  is  the  man  you  have 
been  punishing  under  the  statute  of  to-day. 

If  A  and  B  are  both  the  owners  of  50  feet  front  upon  the  westerly 
side  of  the  street,  both  100  feet  in  depth,  each  lot  worth  $5,000,  let  us 
assume  that  both  are  upon  the  duplicate,  as  they  ought  to  be,  at  the  true 
value;  that  A,  being  an  industrious  man,  erects  a  nice  house  at,  per- 
haps, three  times  the  cost  of  the  lot :  the  sewer  to  be  built  in  that  street 
being  a  sort  of  a  district  sewer,  they  levy  a  tax  of  ten  per  cent,  above 
the  $2  to  meet  the  increased  expenditure.  A,  who  has  a  house  on  his 
lot  worth  $15,000,  will  pay  more  tax  than  B,  who  has  an  unimproved 
lot  Now,  there  is  no  reason  why  A.  who  has  built  a  house,  should  pay 
more  for  that  sewer  than  B,  because  B  has  a  lot  of  identical  size  and 
value,  adjoining  A,  and  it  is  only  a  question  of  time  when  B,  also,  will 
erect  a  house  upon  his  lot :  ])ut  he  may  erect  that  house  after  the  five  years 
have  passed,  in  which  the  municipality  is  collcctiiig  the  tax  for  the  pay- 
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ment  of  the  cost  of  that  sewer.  It  follows  that  A  will  pay  three  times 
as  much  tax  as  B,  who.  after  the  construction  of  his  house,  will  have 
just  as  much  benefit  from  the  sewer  as  A. 

As  I  said  before,  I  have  never  heard  the  present  theory  of  levying 
a  tax  upon  foot  frontage  defended,  except  upon  the  theory  that  it  may 
be  an  injustice  to  people  who  are  now  living  in  a  district  and  who  have 
already  paid,  not  only  for  their  own  sewer,  but  for  the  large  sewers  in 
their  district,  that  it  would  be  an  injustice  if  you  place  the  tax  for  the 
construction  of  that  sewer  upon  the  general  duplicate.  But  that  again 
falls  flat.  In  Cleveland,  we  are  building  a  large  intersecting  sewer,  a 
large  trunk  sewer  that  is  to  carry  off  all  the  sewage  and  empty  it  out  into 
the  lake.  The  intersecting  sewer  is  built  from  the  proceeds  of  a  tax  re- 
ceived from  levy  upon  the  general  property  of  the  city  of  Cleveland.  But 
my  objecton  to  that  is,  that  the  tax  levied  against,  not  the  property 
benefitted,  but  against  the  industrious  people  who  have  improved  their 
property.  Again,  to  show  you  another  phase  of  it:  If  you  lived  in 
Cleveland  and  had  personal  property,  invested  for  instance,  in  boats 
upon  the  lake — it  is  only  ten  years  ago,  in  the  city  of  Cleveland  we  had 
$6,000,000  upon  the  duplicate;  to-day,  if  you  go  over  it,  you  will  find 
less  than  $1,000,000  upon  the  duplicate — you  would  be  subject  to  a  special 
tax.  Under  the  going  scheme,  it  means  that  every  man  who  may  tie 
up  his  vessels  in  the  city  of  Cleveland  in  District  No.  i — where  the 
largest  sewer  is  constructed — and  have  his  ])roperty  listed  for  taxation  in 
the  city,  if  he  makes  a  return  on  floating  property  of  $100,000,  that  he 
is  compelled  to  pay  on  that  $100,000  a  special  tax  for  sewers.  A  great 
cry  has  been  raised  by  the  owners  of  these  vessels  because  of  this  tax 
on  floating  property,  and  those  peoi)le  are  hardly  to  blame.  One  of  the 
largest  companies  has  gone  to  a  little  hamlet  outside  the  city,  put  up 
an  ofiice,  advertised  as  the  ofiicc  of  the  so-and-so  steamship  company,  and 
its  property  is  listed  there.    So  with  others. 

The  owners  of  personal  property  have  been  compelled  to  pay  for 
the  construction  of  large  sewers,  which  has  resulted  in  numbers  of  people 
taking  their  personal  property,  floating  property,  away  from  Qeveland 
and  listing  it  for  taxation  in  one  of  the  villages  of  the  county.     • 

My  main  purpose  in  coming  before  you  to-night,  is,  that  I  wish  to 
prsent  these  views  to  you,  and  I  hope  that,  for  the  construction  of  sewers, 
instead  of  levying  a  tax  on  the  foot  frontage,  that  it  will  be  levied  against 
the  value  of  the  property,  for  this  reason :  If,  in  the  city  of  Cleveland, 
or  in  any  other  city,  the  construction  of  a  sewer,  or  the  laying  of  a  pave- 
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/nent,  or  the  building  of  any  public  improvement  in  the  city,  be  made 
not  by  the  foot  frontage  tax,  but  by  the  value  of  the  lots  upon  the  street 
upon  which  it  abuts,  I  say  to  you,  we  would  have  an  equal  and  just 
distribution  of  taxes.  The  present  inequality  that  we  have,  could  not 
exist  under  such  a  scheme.  If  the  people  owning  the  property  on  the 
east  side  of  the  street  were  compelled  to  pay  for  their  public  improvements 
in  the  manner  outlined,  there  never  would  be  such  an  unequal  distribution 
in  taxes  as  we  have  in  the  city  at  the  present  time.  I  recognize  that  the 
question  of  taxes  is  a  State  one,  therefore,  demanding  to  be  taken  care 
of  by  the  counties,  which  are  the  political  sub-divisions  of  the  State, 
but  at  the  same  time,  gentlemen,  I  realize  that  the  time  has  come  when 
our  municipalities  are  larger  than  the  counties — our  municipalities  are 
larger  than  the  State.  It  requires  more  to  run  the  city  of  Cleveland 
than  the  state  of  Ohio,  and  the  great  trouble  has  been,  in  the  administra- 
tion of  affairs  in  our  municipalities,  that  they  are  not  clothed  with 
sufficient  power.  If  you  will  incorporate  into  your  code  the  scheme  as 
I  have  outlined  it,  I  say  to  you  it  will  bring  home  to  the  people  an  in- 
equality in  taxation  upon  their  property  in  the  city  of  Cleveland  at  the 
present  time,  and  I  presume  it  is  the  same  throughout  the  State  of  Ohio, 
in  the  cities.  We  have  $500,000,000  of  taxable  property;  that  entire 
property  is  on  the  duplicate  for  but  $143,000,000.  That  will  show  the 
.great  discrepancy  that  there  must  be  when  I  tell  you  that  there  is  some 
property  on  our  duplicate  at  465  per  cent  of  its  value,  and  some  that  is 
taxed  2  per  ceiit  of  its  value.  This  plan  will  help  the  j^ople  to  have 
a  board  of  equalization  controlled  by  the  people.  It  was  a  question  of 
taxation  that  resulted  in  the  adoption  of  the  Federal  plan  of  government 
in  the  city  of  Cleveland.  If  the  board  of  equalization  had  not  attempted 
to  make  the  public  service  corporations  pay  in  the  same  rate  upon  their 
property  that  thousands  of  other  people  were  paying,  the  ouster  pro- 
ceedings would  have  never  been  instituted,  and  the  only  way  that  the 
people  may  have  an  equal  and  just  distribution  of  their  taxes,  is  by  throw- 
gin  the  responsibility  upon  the  officers  that  they  elect,  and  there  is  no 
man  who  will  dispute  the  proposition  that  every  man  should  pay  to  the 
community  to  the  extent  of  the  value  of  his  propery.  I  think  that  every 
municipality  recognizes  the  fact  that  the  question  of  taxation  is  a  State 
question ;  that,  when  this  State,  through  its  board  of  Decennial  Ap- 
praisers, say  that  the  city  of  Cleveland  should  have  a  duplicate  of  $143,- 
000,000,  that  the  city  of  Cincinnati  should  have  a  duplicate  of  $174,000,- 
000,  we  should  abide  by  that;    but  I  believe  each  and  every  city  ought 
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io  have  a  board  of  equalization  appointed  by  the  powers  that  be  in  the 
State,  for  the  purpose  of  equalizing  that  duplicate  upon  the  figure  as  set 
•down  by  the  Board  of  Decennial  Appraisers.  There  are  101,000  sub- 
•divisions  and  lots  in  the  city  of  Cleveland,  owned  by  82,000  different 
people,  and  I  say  to  you  to-night  that  not  2  per  cent  of  the  property  of 
•equal  value  is  appraised  alike.  This  not  only  means  that  he  property  of 
hte  poor  is  appraised  high,  but  I  can  show  you  hundreds  and  hundreds 
of  pieces  of  property,  lying  side  by  side,  where  one  piece  is  appraised  at 
25  per  cent  and  the  other  at  85  per  cent.  There  are  hundreds  and  hundreds 
of  pieces  of  property  like  that  in  the  city  of  Cleveland.  I  can  show  you 
property  that  in  the  open  market  I  can  find  you  bidders  for  at  $465,000, 
that  is  on  the  duplicate  for  $32,000.  There  are  hundreds  and  hundreds 
of  pieces  worth  $500  that  are  upon  the  duplicate  for  $600.  Further  than 
that,  in  the  way  that  we  appraise  property,  we  remove  the  responsibility 
from  the  man  that  appraise  sit.  Once  every  ten  years  we  proceed  to  the 
duty  of  electing  a  man  who  is  an  appraiser.  He  proceeds  to  appraise 
the  property  without  any  individual  judgment  or  system,  and  three 
months  after  the  completion  of  his  duties,  nobody  knows  who  was  the 
appraiser.  We  all,  when  it  comes  to  the  appraisement  of  real  propert}*. 
recognize  that  the  election  of  forty-two  men,  in  a  city  like  Cleveland, 
means  that  the  property  of  forty-two  different  wards  will  be  appraised 
by  forty-two  different  men,  with  varying  judgment.  And  again,  the 
Board  of  Decennial  Appraisers  is  elected  by  the  city  council  to  correct 
the  inequalities :  that  board,  not  being  elected  by  the  people,  not  beihg 
responsible  to  anybody :  it  is  elected  by  the  city  council.  A  case  within 
my  own  personal  knowledge  is  that  of  a  friend  of  mine,  who  is  the  owner 
of  a  tract  of  land  worth  $60,000  that  the  appraisers  reported  for  $4,400. 
He  petitioned  that  his  property  be  increased  in  valuation,  but  to  his  de- 
mand, the  board  turned  a  deaf  ear,  because  they  knew  that  the  raisiilg 
of  the  valuation  of  his  property  meant  the  same  thing  as  to  the  property 
of  the  American  Steel  Wire  Company. 

The  legislature,  at  its  last  session,  gave  the  people  of  the  city  of 
Cleveland  a  board  of  review.  If  the  members  of  this  body  could  have 
foreseen  the  result  of  that  board's  action,  I  am  satisfied  the  bill  would 
never  have  passed. 

The  only  way  we  can  come  to  a  just  and  equitable  distribution  of 
the  taxes  to  be  borne  by  property  in  the  city,  is  to  confer  upon  the  mayor 
of  every  municipality  the  power  to  appoint  a  board  of  equalization.  Then 
you  have  some  one  to  hold  responsible,  and  I  say  to  you  that  then,  when 
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the  election  comes  around  every  two  years,  you  will  have  the  equalization 
before  you  in  the  election,  and  if  the  people  have  elected  a  mayor  who 
has  appointed  a  corrupt  board,  you  have  him  to  hold  to  accountability 
for  it,  and  the  fact  will  be  taken  into  account  when  the  election  conies 
around.     Turn  that  mayor  out  of  office  and  put  a  new  man  in. 

In  1880,  when  we  had  the  first  appraisement  under  the  Decennial  Ap- 
praisers, the  result  was  bad.  It  1890  it  became  worse,  and  in  1900  it 
was  still  worse.  Under  the  theory  that  property  is  taxed  at  60  per  cent 
of  its  value — in  conflict  and  defiance  of  the  law  of  Ohio,  which  says  it 
shall  be  appraised  at  its  true  value  in  money.  The  people  of  the  city  of 
Cleveland  to-day  are  defrauding  the  rest  of  the  people  of  the  State  of 
Ohio,  out  of  a  duplicate  of  $90,000,000.  The  people  of  Cleveland  have 
no  desire  to  cheat  the  people  of  Ohio,  but  under  the  law,  each  and  every 
county  tries  to  secure  as  low  an  appraisement  as  possible,  in  order  that 
it  may  throw  the  burden  of  State  taxes  upon  its  neighbor. 

I  hope,  as  I  said  before,  gentlemen,  that  this  question  of  taxation, 
which,  at  the  bottom,  is  the  thing  that  brings  you  here,  will  receive  care- 
ful attention  at  your  hands ;  that  you  will  see  that  the  machinery  is  placed 
in  the  hands  of  the  proper  officials  in  order  that  property  may  be  equal- 
ized, that  all  property  in  any  municipality,  may  pay  its  just  and  appropri- 
ate and  proportionate  ^hare  of  the  taxes  levied  against  it. 

It  is  no  good  reason  that,  because  this  thing  has  been  going  on  for 
fifty  years,  it  shall  continue  for  fifty  years  longer. 

If  there  is  any  question  that  any  member  wishes  to  ask,  I  shall  be 
glad  to  answer. 

Mr.  Silberberg:  The  method  of  taxation  that  you  have  outlined  in 
the  blue  prints, — is  that  only  for  the  purposes  of  building  sewers? 

Mr.  Witte:  No,  I  would  say  this  would  be,  as  my  after  remarks 
show,  for  the  purpose  of  putting  a  just  proportion  upon  each  property, 
for  sewers,  or  pavements,  or  any  other  purpose. 

Mr.  Silberberg:  I  would  coincide  with  your  judgment,  if  it  were 
only  for  sewer  purposes,  because  as  you  state  here,  a  man  owning  a  200 
foot  lot  certainly  could  get  several  houses  upon  it,  and  would  derive  more 
benefit  than  the  man  who  owns  a  lot  of  only  100  feet.  I  admit  that. 
But  where  is  he  benefited  more  by  the  building  of  a  pavement? 

Mr.  Witte:  Well,  I  am  glad  you  have  drawn  out  that  feater  of  it. 
Let  us  assume  now  that  here  in  the  city  of  Columbus,  your  principal  street, 
High  street,  is  an  unpaved  street.  I  presume  that  High  street  has  prop- 
erty worth  $2,500  or  $3,000  per  foot,  down  in  the  main  central  part  of  the 
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city;  but  say,  three  miles  from  here — I  am  satisfied  there  is  property 
out  there  that  is  not  worth  over  $25  per  foot.  Now,  under  the  present 
system,  the  paving  of  High  street  works  an  injustice;  for  instance:  This 
property  down  here,  worth  $3,000  per  foot,  and  that  property  three  miles 
east  or  west,  which  ever  it  is,  worth  $25  per  foot  are  both  assessed,  or 
taxed  for  the  construction  of  that  pavement.  The  construction  of  that 
pavement  will  benefit  this  property  down  here  a  hundred  times  as  much 
as  it  will  the  property  three  miles  out ;  because  High  street  is  a  thorough- 
fare and  it  enables  people  to  come  down  here  easily  and  do  business  in  the 
center  of  the  city, — it  brings  businsss.  Therefore,  a  tax  of  $2.50  per 
running  foot  upon  property  worth  $3,000  and  a  tax  of  $2.50  also  upon 
property  worth  $25  per  foot,  is  manifestly  an  injusitce  to  the  latter; 
it  is  a  burden  on  the  man  who  owns  a  little  home  three  miles  out  from 
the  business  center. 

Mr.  Silberherg:  We  were  speaking  of  adjoining  lots,  we  were 
not  spcakin<2:  of  property  located  in  different  parts  of  the  city? 

Mr.  \\'itte:  I^o  you  mean  that  one  man  has  a  60- foot  lot,  and  his 
neighbor,  who  has  a  180-foot  lot  adjoining,  for  instance?  You  will 
concede,  Mr.  Silberbercf,  that  the  man  who  has  the  180-foot  lot  has  the 
advantage  of  being  able  to  build  two  houses  thereon? 

Mr.  Silbcrberg:     I  admit  that  part. 

Mr.  Witte:  Now,  as  to  the  paving.  If  you  will  concede  with  mc 
that  the  man  who  has  the  180- foot  lot  can  build  two  houses,  thus  secur- 
ing additional  income  in  the  way  of  rental,  from  that  lot,  it  also  must 
follow  that  the  property  lias  received  greater  benefit,  enjoyed  greater 
advantage,  has  increased  value;  because  the  house  standing  back  of  the 
first  house  on  the  T 80- foot  lot,  will  be  worth  more  by  reason  of  the 
pavement  on  that  street.  If  you  can  imagine  a  case  where  a  landlord 
would  not  raise  the  rent,  after  the  pavement  of  a  street  in  front  of  his 
property,  which  had  before  been  unpaved  —  I  would  like  to  meet  that 
man.    Then  the  pavement  is  a  sanitary  measure,  as  well. 

Mr.  Price:     Suppose  you  took  the  60-foot  lot  and  the  90-foot  lot? 

Mr.  Witte :  "^^s :  the  man  with  the  90-foot  lot  receives  more  ben- 
efit, I  would  say ;  while  it  is  true  he  has  only  thirty  feet  more,  yet  he 
has  the  advantage  of  having  a  lawn  thirty  feet  greater. 

Mr.  Price:  \(m  pave  the  street,  and  the  man  having  the  thirty 
feet  more.  ])ays  for  that  many  more  feet:  you  don't  see  any  great  in- 
justiot;  in  that,  do  you? 
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Mr.  Witte:  I  do;  because  the  man  having  the  90- foot  lot  ought 
to  have  to  pay  more,  because  of  the  increased  benefit. 

Mr.  Price:     You  would  include  the  building,  would  you? 

Mr.  Witte:     Yes. 

Mr.  Comings:  You  presuppose  the  fact  that  a  sewer,  for  instance, 
on  the  deep  lot  of  180  feet,  are  out  in  the  street  in  front  —  under  the 
street,  rather? 

Mr.  Witte:     Yes. 

Mr.  Comings :     That  is  not  the  way  they  are  usually  built. 

Mr.  Silberberg:  As  to  the  sewers,  your  theory,  in  my  opinion,  is 
correct,  but  as  to  sidewalks,  I  cannot  agree  with  you. 

Mr.  Witte:  T  do  not  think  I  said  sidewalks;  but  as  to  pavements, 
street  pavements.  As  T  understand  the  thinof,  a  pavement  is  the  same 
as  a  sewer  in  one  regard:  it  is  as  much  of  a  sanitary  regulation  as  the 
sewer.  Pavements  are  not  built  for  the  purpose  of  making  travel  easy, 
solely,  whatever  the  common  belief  may  be.  The  theory  of  laying  a 
pavement  is  simply  to  hold  down  and  prevent  disease ;  not  alone  to  facil- 
itate travel,  but  rather,  the  theory  of  making  it  easy  to  prevent  disease, 
to  hold  down  filth  —  that  is  the  purpose  of  paving. 

Mr.  Silberberg:  This  man,  according  to  your  print,  has  50  feet 
front  and  200  feet  depth;  this  other  man,  50  feet  front  and  100  feet 
depth :  this  man  who  has  the  200  feet  in  his  lot  and  two  houses,  perhaps, 
receives  more  than  the  man  who  only  owns  100  feet ;  I  concede  that  as  to 
sewers;  but  when  it  comes  to  paving,  or  making  streets,  the  frontage 
is  alike? 

Mr.  Witte :  If  you  will  concede  with  me  that  the  man  who  has  the 
200  feet  in  depth,  has  an  increased  advantage,  on  the  theory  that  he  can 
erect  two  houses,  doesn't  it  naturally  and  logically  follow  that  if  he 
erects  two  houses,  they  both  enjoy  the  pavement  as  much  as  they  enjoy 
benefit  from  the  sewer? 

Mr.  Silberberg:  That  is  true;  they  enjoy  the  pavement,  but  not 
any  more  than  the  man  who  has  the  adjoining  lot? 

Mr.  Witte:  P>ut  you  will  concede  there  is  only  one  enjoying  the 
benefits  on  the  shallow  lot.  while  there  are  two  families  enjoying  those 
benefits  on  the  lot  200  feet  in  depth,  therefore  the  advantage  to  the 
property  is  s^^r eater. 

Mr.  SilberlKTi^:  It  is  a  fjucstion  to  l)e  thought  over;  but  in  my 
opinion,  T  do  nol  think  the  difference  should  be  in  the  valuation  of  the 
lot.     I  will  concede  your  position  as  to  the  sewer. 
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Mr.  Denman :  You  say,  Mr.  Witte,  that  this  plan  as  outlined  here, 
shows  your  method  of  making  assessments  in  Cleveland? 

Mr.  Witte:  Yes;  that  is  the  scheme  upon  which  we  are  working 
now.  I  say  to  you  that  you  can  take  a  dozen  people  in  the  city  ol 
Columbus,  and  in  six  months'  time,  under  this  scheme,  they  can  get 
within  six  per  cent,  of  the  value  of  all  the  lots  in  Columbus,  and  get  it 
accurately. 

Mr.  Denman :  You  do  not  understand,  by  law,  it  is  necessary  to 
follow  this  plan,  do  you? 

Mr.  Witte:  The  law  simply  leaves  it  to  the  judgment  of  men. 
The  law  says  our  property  shall  be  appraised  at  its  true  value  in  money; 
the  scheme  of  getting  at  that  varies  now ;  some  men  might  guess  at  it, 
but  under  this  plan  I  propose,  it  does  away  with  guessing. 

Mr.  Denman :  You  cannot  get  any  scheme,  can  you,  but  where  the 
vahiation  will  have  to  be  left  to  the  opinion  of  men? 

Mr.  Witte:  Well,  that  is  all  that  value  is;  you  will  g^ve  $ioo  for  a 
lot,  think  that  I  will  give  you  $iio  for  that  same  lot. 

Mr.  Denman:  Tn  our  city,  Toledo,  we  assess  according  to  benefit, 
and  I  know  from  actual  experience,  that  the  committees  appointed  by 
our  council,  always  take  into  consideration  the  size  of  the  lot,  that  is, 
its  valuation,  and  they  say  that  a  lot  such  as  one  of  these  shorter  ones 
should  not  be  assessed  as  much  as  one  of  the  longer  ones. 

]\Ir.  Witte:     Then  we  agree  upon  that  proposition? 

Mr.  Denman :  That  is  what  we  think,  and  that  is  the  law.  The 
assessment  must  be  in  that  way ;  so  that  at  the  present  time,  under  the 
law,  there  is  only  one  way,  and  that  is  according  to  benefit.  If  they 
say  a  lot  is  benefited  $25,  and  they  want  to  divide  that  up  according 
to  feet  front,  and  say  fifty  cents  per  foot,  they  can  do  that ;  yet  it  is 
always  accordin.o:  to  benefit,  and  they  take  into  consideration  the  value 
of  the  lot. 

Mr.  Witte:  On  the  benefit  conferred  —  it  is  simply  upon  the  pro- 
position of  how  much  the  lot  is  worth ;  the  benefit  accruing  to  the  lot 
is  according  to  its  value. 

Mr.  Denman:  Take  your  60-foot  lot  here,  for  instance,  as  com- 
pared with  your  90- foot  lot;  you  have  a  value  on  one  and  the  other? 

Mr.  \Y\iie  :     Yes  ;  certainly. 

Mr.  Denman:  Would  you  feel  that  you  must  regulate  your  benefit 
there,  when  it  is  rc.<:j:nlated  entirely  bv  the  value? 
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Mr.  Witte:  I  would  say  this:  This  schedule  I  shall  give  you  is 
absolutely  correct;  it  is  no  guesswork.  To  establish  this,  we  took  over 
thirty  thousand  transfers  in  the  city  of  Cleveland,  and  we  find  this: 
That  where  A,  who  was  the  owner  of  loo  feet,  if  the  property  sells, 
receives  $ioo  a  foot ;  that  B,  who  is  the  owner  of  150  feet  in  depth  on  the 
same  street,  receives  $120  per  foot,  and  that  C,  who  had  60  feet,  receives 
$71  per  foot.  That  is  the  schedule,  as  based  upon  the  meeting  of  the 
minds  of  the  buyers  and  sellers. 

Mr.  Denman:  Do  you  not  think  that  in  the  case  of  the  man  who 
owns  the  60-foot  lot  an  dthe  man  who  owns  the  90-foot  lot,  so  far  as  the 
frontage  is  concerned,  derive  equal  benefit,  that  one  is  benefited  as  much 
as  the  other?  Must  we  not  take  into  consideration  that  both  have  the 
same  frontage,  and  that,  so  far  as  frontage  in  concerned,  both  have  the 
same  value? 

Mr.  Witte:  Of  course,  I  do  not  agree  with  you  there;  but  if  you 
contend  for  that  proposition,  you  will  come  to  my  proposition  on  the 
other  fund.  You  will  agree  with  me,  in  the  first  place,  that  the  man 
with  the  60-foot  lot  receives  as  much  benefit  as  the  90-foot  lot  from  the 
sewer,  and  yet,  when  it  comes  to  the  going  scheme  of  taxing,  if  you 
build  a  sewer  in  that  street,  if  you  build  more  than  a  24-inch  sewer,  it 
will  cost  $2  per  foot,  or,  if  you  build  a  4-foot  sewer,  it  will  cost  $4  per 
foot,  and  under  the  law,  you  will  have  to  levy  a  tax  in  the  sewer  district 
to  meet  the  increased  expenditure  for  the  building  of  that  sewer;  you 
will  have  to  levy  a  tax  for  that  increased  expenditure  for  construction, 
not  by  reason  of  the  benefits  conferred,  but  upon  the  value  of  property. 

On  motion,  the  committee  went  into  executive  session. 
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extraordinarv  session. 
Seventy-Fifth  General  Assembly, 

Wednesday,  September  io,  1902. 
9:00  o'clock,  a.  m. 

The  Committee  met  pursuant  to  adjournment,  all  members  being 
present  with  the  exception  of  Messrs.  Guerin  and  Gear. 

The  Chairman :  The  question  for  discussion  this  morning  is  a  con- 
tinuation of  yesterday's  programme,  as  some  of  the  speakers  on  the  topics 
assigned  for  yesterday  were  perforce  crowded  out.  There  are  present 
this  morning  representatives  from  the  Taxpayers'  Association  of  Cincin- 
nati who  wish  to  be  heard. 

Mr.  Fred  B.  Tuke,  of  the  Cincinnati  Taxpayers'  Association:  Mr. 
Chairman  and  Gentlemen  of  the  Committee :  While  the  legal  representa- 
tive of  our  association  and  several  members  of  the  committee  do  not 
appear,  I  desire  to  take  their  place  as  far  as  I  can.  I  will  say  in  the 
beginning  that  this  committee  deserves  the  commendation  not  alone  of  the 
taxpayers'  association  but  of  the  people  of  Ohio  for  giving  everybody 
a  proper  hearing  here  and  affording  every  opportunity  for  a  full  ex- 
pression of  opinion  on  the  various  subjects  under  consideration. 

Wc  as  an  organization  do  not  care  which  code  you  adopt  so  that 
you  adopt  a  code  that  is  good  and  practicable  and  which  will  insure 
good,  efficient  and  economical  government  for  every  city.  We  would  like 
to  have  the  cities  managed  upon  a  business  basis,  and  any  measure  that 
will  bring  that  about  will  suit  us.  The  governor  of  the  state  certainly 
deserves  commendation  for  preparing  a  'measure  for  you  to  start  with 
and  upon  which  you  can  build  a  practical  measure  which  will  suit  the 
greatest  number  of  people. 

Herewith  I  l>eg  leave  to  submit  for  your  consideration  a  few  sugges- 
tions [)ertaining  to  House  Bill  No.  5.  While  not  being  prepared  to  say 
that  tb.cse  changes  will  make  this  bill  in  every  respect  satisfactory,  yet 
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these  suggestions  may  do  their  share  toward  solving  this  very  important 
problem  now  before  your  honorable  committee : 

Add  to  section  36,  after  the  word  **force"  in  line  435,  "but  all  such 
heretofore-granted  privileges  shall  in  every  respect  be  subject  to  all  of 
section  31  of  this  act." 

Add  to  section  40,  after  the  word  "stating"  in  line  455  the  words, 
^*in  itemized  form." 

In  section  72,  line  771,  strike  out  the  word  "two"  and  insert  "one." 
In  section  72,  line  772,  strike  out  the  word  "fifteen"  and  insert  the 
word  "twenty-five." 

In  section  72,  line  774,  strike  out  the  word  "fifteen"  and  insert  the 
word  "twelve." 

In  section  72,  line  775,  strike  out  the  word  "five"  and  insert  "three." 
In  section  88,  at  the  end  of  line  976,  add  the  words  "in  writing." 
In  section  89,  at  the  end  of  line  989,  insert  the  words  "in  writing." 
In  section  89,  line  1,000,  after  the  word  "city"  add  the  words  "or 
without  in  case  there  be  no  bank  within  the  limits  of  said  city." 

In  section  89,  at  the  end  of  line  1012,  add  the  following:  "At  the 
request  of  at  least  five  per  cent,  of  the  citizens  of  any  municipality,  sub- 
mitted in  writing,  council  shall  act  in  accordance  with  this  section  in  pro- 
viding for  such  depositary." 

In  connection  with  section  92  I  would  suggest  that  the  health  de- 
partment, hospitals,  house  of  refuge  and  other  charitable  and  reformatory 
institutions  should  be  placed  under  the  control  of  the  directors  of  public 
safety. 

In  connection  with  section  99  the  enclosed  merit  system  should  be 
added,  or  another  in  a  more  practical  form. 

THE  MERIT  SYSTEM  COMMISSION. 

Each  system  shall  have  a  merit  system  commission  composed  of  the 
mayor,  city  treasurer  and  president  of  council,  which  shall  adopt  rules 
and  regulations  for  a  practical  and  effective  merit  system  according  to 
which  all  examination,  appointments,  promotions  and  removals  shall  be 
made  of  all  employes  in  all  departments  of  the  municipal  government 
other  than  those  otherwise  provided  for.  The  rules  and  regulations  so 
adopted  shall  be  promulgated  and  be  in  full  force  and  effect  not  later 
than  thirty  days  after  the  organization  of  said  commission  and  shall  among 
other  things  contain  provisions  which  will  eft'ectually  insure  the  following 
results : 
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(a)  That  no  appointments,  promotions  or  removals  shall  be  made 
for  other  reasons  than  proficiency  and  be  made  without  r^[ard  to  poli- 
ical  affiliations. 

(b)  That  all  employes  shall  retain  their  position  during  good  be- 
havior and  efficient  service,  and  in  case  of  charges  being  preferred  against 
any  employe  by  a  member  of  the  merit  system  commission,  or  any  other 
citizen,  the  accused  shall  be  given  a  full  hearing  by  the  commission  in 
open  session,  after  which  the  decision  of  the  majority  of  the  conmiission 
shall  be  final. 

The  rules  and  regulations  adopted  shall  apply  to  every  subordinate 
employe  in  said  departments  and  the  examinations  shall  be  open  to  any 
person  who  may  desire  to  apply  for  a  position  in  any  of  said  depart- . 
ments.     Those  obtaining  the  necessary  percentage  shall  receive  appoint- 
ment in  their  numerical  order  of  examination. 

All  present  employes  under  the  board  of  public  service,  or  its  prede- 
cessor, shall  hold  their  respective  positions  until  such  time  as  the  merit 
system  commission  is  ready  to  supply  the  necessary  number  of  employes 
from  the  examined  and  classified  list,  but  in  no  case  shall  this  delay  be 
more  than  six  months  after  the  organization  of  the  merit  system  com- 
mission. 

The  rules  of  said  commission  shall  also  -forbid  the  solicitation  or 
payment  directly  or  indirectly  of  assessments  to  any  political  party  or 
committee  for  any  political  purpose  whatsoever. 

This  commission  shall  have  authority  to  hire  and  discharge  such 
clerks,  stenographers  and  other  assistants  as  in  their  judgment  they  may 
deem  necessary  and  to  fix  the  compensation  of  such  employes  which  shall 
be  paid  out  ot  the  city  treasury  on  the  order  of  said  commission. 

Examinations  shall  be  held  at  least  once  every  three  months  at  .such 
time  and  ])lace  as  the  commission  may  determine,  due  notice  of  which  shall 
be  given  by  advertisement  in  two  newspapers  of  opposite  politics  and  of 
general  circulation  in  such  city  for  a  period  of  five  days  prior  thereto. 

It  shall  be  unlawful  to  pay  any  salary  to  any  employe  not  appointed 
according  to  the  rules  of  the  pierit  system  commission,  after  the  first  six 
months  of  its  existence. 

In  connection  with  section  io8,  a  merit  system  clause  should  be  added 
in  tlK'  following  and  more  practical  form: 

The  directors  of  public  safety,  not  later  than  thirty  days  after  their 
organization,  shall  adopt  and  promulgate  a  regular  set  of  rules,  for  the 
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carrying  out  of  the  merit  system  in  practical  form,  these  rules  and  regu- 
lations among  other  stipulations  shall  contain  the  following  provisions: 

(a).  That  all  appointments,  promotions  or  removals  shall  be  made 
for 'no  other  reasons  than  proficiency  and  be  made  without  regard  to  po- 
litical affiliations. 

(b).  That  all  employes  subject  to  control  by  the  board  of  pubHc 
-safety  shall  retain  their  positions  during  good  behavior  and  efficient  ser- 
vices, and  in  case  of  charges  being  preferred  against  any  employe  by  a 
member  of  the  board  or  any  other  citizen,  the  accused  shall  be  given  a 
full  hearing  by  the  directors  in  open  session,  after  which  the  decision  of 
the  majority  of  the  members  of  the  board  of  public  safety  shall  be  final. 

These  rules  and  regulations  adopted  shall  apply  to  all  subordinate 
employes  under  said  directors  of  public  safety,  but  if  at  the  time  this  act 
takes  effect,  there  be  any  policemen  or  firemen  in  any  city,  who  have  been 
selected  under  the  provisions  of  a  merit  system  for  the  selection  of  such 
officers,  the  commission  may  dispense  with  the  examination  required  by 
this  section  of  such  policemen  or  firemen  in  office  when  this  act  shall  take 
effect,  and  such  policemen  and  firemen  may  be  retained,  but  shall  in 
other  respects  be  subject  to  these  rules  and  regulations ;  but  the  directors 
of  public  safety  shall  not  dispense  with  the  examination  for  the  promotion 
of  such  officers.  These  examinations  for  employment  in  any  of  these  de- 
partments shall  be  open  to  any  citizea  who  may  desire  to  apply  for  a  posi- 
tion in  any  of  the  above  departments.  Those  obtaining  the  necessary  per- 
centage shall  receive  appointment  in  their  numerical  order  of  examination. 

The  rules  adopted  by  the  directors  shall  also  forbid  the  collection  or 
payment  directly  or  indirectly  of  any  assessments  to  any  political  purpose 
whatsoever. 

All  present  employes  in  any  department  under  control  of  the  di- 
rectors of  public  safety,  or  its  predecessor,  shall  hold  their  respective  posi- 
tions until  such  time  as  the  directors  are  ready  to  supply  the  necessary 
number  of  employes  from  the  examined  and  classified  list,  but  in  no  case 
shall  this  delay  be  longer  than  three  months  after  the  organization  of  the 
directors  of  public  safety. 

Examinations  shall  be  held  not  less  than  once  every  three  months  at 
such  time  and  place  designated  by  the  directors  of  public  safety,  due 
notice  of  which  shall  be  given  in  two  newspapers  of  opposite  politics  and 
of  general  circulation  in  such  city  for  a  period  of  not  less  than  five  days 
prior  thereto. 
26 
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It  shall  be  unlawful  for  any  municipal  official  to  approve  or  pay  any 
salary  to  any  employe  in  these  departments  not  appointed  according  to 
the  rules  of  the  directors  of  public  safety,  and  in  accordance  with  this  act, 
after  the  first  three  months  of  its  existence. 

The  Chairman :  The  programme  for  the  committee  to-day  is  the 
subject  of  franchises.  Inasmuch  as  the  committee  has  informally  decided 
by  unanimous  consent  that  the  present  laws  on  the  subject  of  franchises 
will  not  be  changed,  I  think  it  only  right  to  inform  the  speakers  who  are 
to  address  us  that  this  action  has,  I  will  say,  informally  been  taken.  No 
formal  action  has  been  taken  by  the  committee,  but  it  seemed  to  be  tht 
concensus  of  opinion  in  executive  session  the  last  evening  they  met  that 
no  action  should  be  taken. 

Mr.  Newton  D.  Baker,  of  Cleveland :  Mr.  Chairman  and  Gentlemen 
of  the  Committee : 

Almost  every  fresh  newspaper  that  comes  to  us  brings  us  either  a 
new  code  bill  that  has  been  introduced  or  proposed  to  be  introduced,  or 
some  new  provision  upon  the  franchise  question,  which,  it  is  believed,  by 
the  reporters,  at  least,  at  the  time,  will  ultimately  be  incorporated  into  the 
code.  For  that  reason  we  are  somewhat  adrift,  and  I  confess  myself  a 
little  astonished,  taken  unawares,  as  it  were,  by  the  statement  of  the  chair- 
man this  morning  that  the  committee  has  substantially  agreed  to  leave  un- 
altered .the  existing  statutes  on  the  siiJjject  of  franchises.  I  wanted  to  look 
at  the  legal  side  of  the  franchise  question.  I  understand  from  what  the 
chairman  says  that  tliis  session  is  limited  to  a  discussion  of  franchises. 
For  that  reason  I  feel  that  I  ought  to  apologize  for  trespassing  upon  your 
patience,  but  I  do  want,  as  a  citizen  of  Cleveland,  to  express  approval  of 
the  federal  plan  of  government. 

1  am  very  far  from  saying  that  this  legislature  should  impose  upon 
other  cities  which  do  not  want  it  a  federal  plan,  but  you  should  be  careful 
and  not  take  away  from  the  cities  which  claim  to  have  a  federal  form  of 
government  that  which  they  have' used  very  successfully.  A  very  dis- 
tinguished statesman  told  me  a  few  days  ago  he  had  no  foolish  opinions  on 
this  form  of  government,  that  it  did  not  make  much  difference  whether 
we  had  one  form  or  anotluT,  and  in  a  certain  sense  that  may  be  true,  and 
yet,  to  use  a  homely  illustration,  you  can  sharpen  a  lead  pencil  on  a  grind- 
stone if  you  stick  to  it  long  enough,  y«ni  can  use  any  sort  of  inefficient 
instrument  to  accomplish  any  purpose.  So  far  as  the  people  of  Cleveland 
are  concerned,  to  give  them  a  board  plan  of  government,  to  give  them  a 
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plan  of  dispersed  and  divided  authority  and  responsibility,  is  like  giving 
them  a  grindstone  to  sharpen  a  lead  pencil,  they  don't  know  how  to  use  it. 
It  has  proved  ineffective  when  applied  to  their  city  affairs;  you  are  turn- 
ing that  city  over  to  a  thing  that  it  does  not  want  and  which  it  does  not 
know  how  to  use.  For  my  own  part  I  do  not  believe  and  never  have  be- 
lieved in  divided  responsibility  of  any  sort.  I  don't  think  that  man  has, after 
disinterested  investigation,  found  a  divided  and  double  responsibility  that 
amounted  to  anything  at  all.  The  only  case  I  know  of  in  nature  —  and 
w^e  take  our  best  illustrations  from  nature  —  equipped  in  one  organism  or 
animalism  with  two  heads,  was  the  famous  case  of  the  two-headed  calf, 
and  it  lived  only  long  enough  to  be  pickled  in  alcohol  and  put  up  in  a 
museum  as  a  monstrosity. 

You  are  proposing  to  make  of  the  government  of  a  city  a  two-headed 
calf.    Wc  know  its  form' and  wc  don't  want  that  back  again. 

Passing  to  the  legal  aspects  of  the  franchise  question,  there  has 
been  a  great  deal  said  in  the  newspapers  and  here,  and  the  whole  state  is 
abuz  with  the  ambitions  and  interests  of  various  important  persons  who 
are  interested  in  street  railroad  properties,  and  it  is  rather  unfortunate,  I 
think,  that  the  political  atmosphere  of  Ohio  is  now  clouded  by  this  un- 
certainty as  to  whether  men  who  represent  us  in  prominent  political 
capacities  are  speaking  as  private  citizens  or  as  political  personages. 
However  that  may  be,  I  take  this  much  for  granted,  that  I  am  now 
speaking  to  men  chosen  out  of  the  entire  state  of  Ohio  as  trustworthy 
enough  and  capable  enough  and  competent  enough  to  safeguard  the  in- 
terests of  all  the  people. 

That  being  true,  you  look  at  the  streets  of  great  cities  as  a  property, 
you  provide  in  every  form  of  franchise  that  has  been  proposed  from  time 
to  time  some  method  by  which  a  certain  benefit  may  accrue  to  the  cities  for 
the  use  of  those  streets.  It  is  admitted  to  be  true  on  every  hand  that  the 
privileges  of  the  streets  in  the  city  of  Cleveland  and  the  city  of  Cincin- 
nati, which  are  either  involved  in  so  grave  doubt  because  of  judicial  de- 
cision or  else  are  about  to  expire,  are  worth  more  in  actual  money,  can  be 
sold  in  the  market  for  more  than  the  entire  debt  of  those  two  great  cities. 

Now,  that  being  true,  you  are  providing  a  law  by  which  those  cities 
shall  be  made  fit  instrumentalities  for  the  administration  of  a  great  trust. 
The  people  of  the  city  of  Cleveland  and  the  people  of  the  city  of  Cincin- 
nati own  those  properties  to-day.  Somebody  read  to  me — I  don't  know 
who  it  was  or  where  I  heard  it — the  most  monstrous  proposition  that  I 
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ever  heard,  I  think,  since  I  was  old  enough  to  hear  propositions,  some  kind 
of  a  curative  law  by  which  an  iniquitous  franchise  in  Cincinnati,  which 
had  been  overthrown  by  the  courts  because  it  was  a  brazen  and  shame- 
faced violation  of  the  constitution  of  the  state,  was  by  this  legislature  to 
be  re-granted  to  those  who  had  originally  corrupted  the  constitution  there 
and  gotten  tliat  vast  property.  I  only  refer  to  that  as  showing  the  kind 
of  dangers  that  beset  this  committee  and  that  beset  this  legislature,  ilcn 
of  selfish  interest,  corporate  interests,  which  have,  as  is  perfectly  natural 
and  proper  and  it  is  not  subject  to  criticism,  only  their  own  interests  at 
heart,  are  here  around  you  on  every  side,  trying  to  pervert  and  divert 
the  clear  vision  of  this  committee  and  this  legislature  from  a  proper  appre- 
ciation of  their  character  as  trustees  of  the  people. 

Now,  what  is  the  exact  and  existing  situation  with  these  g^eat  prop- 
erties ?  We  have  street  railroads.  They  were  built  very  largely  at  a  time 
when  they  did  not  pay  very  much,  when  they  were  not  considered  im- 
portant. Projectors  came  along  who  were  willing  to  lay  out  a  new  road. 
The  city  comes  along  and  builds  up  that  road  and  makes  it  worth  vast 
sums  of  money.  The  city  has  never  gotten  anything  out  of  it,  the  city 
owns  it  and  after  the  expiration  of  the  original  limitation  ought  to  have 
a  right  to  get  something  out  of  it.  The  only  way  by  which  the  city  can 
properly  and  in  a  scientific  way  get  an  advantage  from  the  granting  of  a 
franchise  is  by  putting  the  proposed  grant  up  to  competitive  bidding,  by 
throwing  it  into  the  market  and  getting  all  th«?  capital  that  is  willing 
to  invest  in  that  sort  of  enterprise  to  come  in  and  say  what  advantages  it 
will  give  the  people  for  that  grant. 

We  have  now  sections  2501  and  2502  of  the  existing  statutes  and 
those  which  follow  them,  which  are  portions  of  them,  down  to  section 
2505/^  I  think,  and  then  we  have  another  body  of  law,  section  3437,  as  the 
committee  will  remember,  and  some  sections  that  are  put  in  there  where 
the  liighways  in  the  county  and  the  streets  in  the  city  are  treated  together. 
We  have,  then,  as  it  were,  two  bodies  of  law,  with  separate  and  ind^ 
pendent  histories,  enacted  at  different  times,  growing  out  of  different 
conditions,  so  that  when  a  franchise  is  attempted  to  be  granted  in  a  city 
now,  those  who  are  engineering  the  grant  and  are  anxious  it  should  go 
through  are  obliged  to  steer  clear  of  Scylla  of  2501  on  the  one  side  and 
the  Charybdis  of  3437  on  the  other.  The  principle  of  House  Bill  No.  .5 
now  under  discussion  is  to  adopt  a  third  body  of  law  which  retains  most 
of  the  provisions  of  section  2501  and  following  sections  and  section  3437 


Morning  Session,  September  lo,  1902.  405 

and  following  sections,  but  adds  to  the  obscurities  and  complications  of 
these,  to  the  advantage  of  the  present  holders  of  franchises  and  to  the 
ver>'  great  disadvantage  of  those  who  seek  to  enter  into  competitive  enter- 
prise with  them. 

The  situation  is  this :  The  only  way  in  which  the  cities  which  have 
streets  that  are  valuable  for  street  railroads  can  get  the  advantage  which 
they  ought  to  have  from  the  ownership  of  those  streets  and  those  great 
privileges,  the  only  way  in  "which  they  can  get  an  advantage  out  of  those 
privileges,  is  by  having  the  opportunity  of  fair,  simple,  easy,  free  and  open 
competitive  bidding  in  a  free  and  undisturbed  market  for  the  things 
that  they  have  to  sell  or  grant. 

It  looks  as  if  in  the  adoption  of  three  separate  and  distinct  bodies  of 
law,  interlacing  and  adopting  some  things  except  where  they  conflict  and 
repealing  others,  there  were  an  attempt  to  involve  in  obscurity  and  doubt 
the  way  in  which  a  franchise  is  to  be  granted,  so  as  to  make  an  impossible 
thing  of  a  competitive  franchise.  In  addition  to  that,  House  Bill  No.  5 
provides  for  unbalanced  bidding.  The  only  thing  upon  which  a  bid 
may  be  now  is  the  rate  of  fare,  and  I  am  perfectly  satisfied  to  say 
that  that  is  a  scientific  provision.  My  own  belief — it  is  a  social  belief 
rather  than  a  legal  one — but  my  own  belief  is  that  the  great  thing  for  a 
city  to  provide  in  the  enfranchisment  of  a  street  railroad  is  absolutely 
the  cheapest  rate  of  efficient  service  that  can  be  provided.  I  have  not  any 
sympathy  with  this  provision  for  getting  taxes  on  gross  receipts  and  for 
getting  all  kinds  of  colatteral  advantages.  I  believe  that  the  advantage 
to  be  secured  is  the  advantage  which  comes  to  the  people  who  ride  upon 
the  cars.  When  you  reduce  the  bidding  to  a  single  thing,  to  the  rate  of 
fare,  you  have  a  basis  of  bidding  upon  which  a  rational  determination  may 
be  made  by  those  who  desire  to  compete  in  that  enterprise;  but  here  in 
House  Bill  No.  5  it  is  provided  that  the  council  may  award  to  a  bidder  a 
franchise  which  is  of  the  most  advantage.  I  am  not  using  the  language 
of  the  code,  I  forget  it,  but  what  is  of  most  advantage  to  the  city  is  de- 
termined by  one  of  four  or  five  things  or  by  the  sum  total  of  them  taken 
all  together. 

There  is  not  a  man  on  this  committee,  there  is  not  a  man  within  the 
sound  of  my  voice  but  that  knows  that  every  street  railroad  enterprise  in 
a  large  city,  either  in  Ohio  or  out  of  it,  is  a  scandalous,  shameful  cor- 
rupter of  the  public  morals  of  the  legislative  assemblies  of  those  cities. 
The  jails  are  already  filled  with  people  who  have  bribed  councilmen  and 
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aldermen,  from  little  bribes  for  the  cheap  fellows  to  hundred  thousand 
dollar  bribes  for  the  big  fellows  as  they  are  out  in  St.  Louis  now  on  trial. 
The  proposition  which  is  involved  in  this  unbalanced  bidding  is  to  make 
it  easy  for  the  public  morals  to  be  corrupted  by  putting  in  four  or  five 
things  so  that  the  petted  favorite  may  say  he  oflfers  the  largest  advantage. 
You  make  bribery  and  the  corruption  of  public  officials  easier  in  that  way, 
and  in  addition  to  that,  for  after  all  it  generally  gets  into  the  courts  any- 
how, you  complicate  the  granting  of  a  franchise  by  making  three  or  four 
more  reasons  for  appeals  to  the  courts  and  three  or  four  more  involu- 
tions and  complications  which  will  perplex  the  court  and  leave  it  to  say 
it  cannot  tell  whether  there  actually  was  a  fair  competitive  bidding  and 
fair  determination  or  not. 

The  plain,  the  simple  and  practical  thing  to  do  is  to  pass  a  law 
by  which  the  granting  of  a  franchise  or  the  renewal  of  a  franchise  shall 
be  put  up  to  competitive  bidding  on  the  rate  of  fare  proposed  to  be  charged, 
and  that  after  that  has  been  done  the  question  of  the  granting  of  that  fran- 
chise shall  be  referred  to  the  people  who  live  in  that  conununity.    The 
people  of  Cleveland — there  are  four  hundred  thousand  of  them — can  not 
afford  to  be  without  street  railroads,  they  must  have  them  to  get  from 
place  to  place,  the  interests  of  he  city  suffer  from  inadequate  facilities  of 
the  kind  now  and  we  must  have  them;    and  so  the  people  of  that  city 
would  not  captiously  or  frivolously  through  aside  a  grant;    but  if  their 
agencies  were  corrupted  or  if  an  improvident  grant  were  attempted,  or 
if  something  was  done  which  was  not  to  the  public  advantage,  they 
could  be  appealed  to  in  the  last  resort  to  pronounce  a  final  judgment  on 
a  thing  which  affected  them  more  than  anybody  else  in  the  state.     I  have 
coupled  the  term  "renewal"  in  there  with  the  term  "original  grant."    I 
doubt  whether  it  has  struck  the  members  of  this  committee,  unless  it  has 
been  already  called  to  their  attention,  that  the  existing  law  of  this  state 
now  is  about  a  line  and  a  half  in  the  statute  books  on  the  renewal  of  grants. 
These  grants  which  I  said  a  moment  ago  are  practically  of  no  value  at  all 
for  an  original  grant  or  a  new  enterprise,  but  which  become,  by  reason 
of  the  agq^regations  of  mankind  around  a  street  railw^iy,  of  vast  and 
almost  incalculable  value, — these  vast  grants  are  to  be  provided  for  by  a 
line  and  a  half  in  the  statute  books  which  empowers  the  council  to  renew 
any  grant  that  already  exists  upon  such  terms  as  it  may  think  compatible 
with  the  public  welfare. 
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In  other  words,  the  existing  law  as  it  is  now  and  the  proposals 
*which  have  been  made  are  simply  to  this  eflfect :  If  anybody  wants  to  start 
a  new  street  railroad  enterprise  he  must  come  in  with  his  consents  before 
a  grant  can  be  made.  That  gives  a  competing  company,  if  there  be  one, 
an  opportunity  to  buy  the  people  not  to  consent  or  to  buy  some  short 
street  through  which  it  has  to  go  and  thus  effectually  prevent  the  laying 
out  of  a  road.  He  must  come  in  with  his  consents  b^^'^re  any  grant  may  be 
made,  he  must  get  his  grant  through  the  council  and  through  the  courts, 
and  he  must  effectually  take  care  of  all  the  technicalities  that  are  noiv 
provided  in  two  co-ordinate  and  in  some  places  conflicting  bodies  of  law, 
and  perhaps  three,  if  you  adopt  House  Bill  No.  5  as  it  now  stands ;  and 
if  he  finally  gets  through  that  much  he  will  have  spent  much  time  at  least 
in  the  legislative  halls  and  in  the  courts,  while  if  a  man  wants  to  come 
for  a  renewal  of  a  franchise,  rights  worth  millions  of  dollars,  five  or  ten 
millions  of  dollars,  he  has  simply  to  satisfy  a  majority  of  the  council 
in  the  city  where  that  franchise  is  to  be  granted  that  the  thing  which  he 
proposes  is  for  the  public  welfare. 

I  profoundly  regret  that  it  is  necessary  to  recall  to  your  attention  the 
fallability  of  common  councilmen.  The  city  of  Cleveland  would  have 
granted  an  extension  of  twenty-five  years  to  franchises  worth  many  millions 
of  dollars  which  would  have  gone  forever  from  the  people  of  that  city,  had 
a  corrupt  council  been  permitted  to  have  its  way.  It  just  happened  to  come 
at  the  right  moment,  at  a  psychological  moment,  and  the  public  swept  the 
entire  body  from  the  council  chamber  of  that  city  and  a  new  council  was 
elected  of  a  different  temper.  If  we  are  going  to  hedge  around  with 
difficulties  and  obstructions  on  every  hand  the  only  thing  that  can  save  to 
the  people  their  rights  in  these  great  franchises,  then  surely  it  is  not  safe 
to  trust  to  a  simple  authorization  of  a  majority  of  the  members  in  council 
the  question  of  granting  the  only  thing  that  is  of  any  great  value,  and  that 
is  the  renewal  of  these  grants  after  they  have  come  to  be  of  such  immense 
value. 

House  bill  No.  5  provides  that  no  grant  can  be  made  except  to  a 
•corporation  or  company.  It  does  not  provide  for  a  grant  being  made  to  an 
individual  at  all.  That  may  be  a  clerical  oversight,  or  it  may  be  expected 
the  courts  will  interpret  corporations  to  mean  an  individual,  I  don't  know 
about  that,  but  it  is  further  provided,  as  the  present  law  provides,  that  no 
grant  can  be  made  without  an  application  being  originally  filed.  In  other 
"words,  the  city  government  of  a  city  which  is  acquainted  with  all  the  needs 
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of  all  the  people,  which  is  supposed  to  have,  at  least,  as  the  vice-regent  of 
this  legislative  body,  the  interests  of  all  the  people  at  heart,  has  no  right 
at  this  hour  under  existing  statutes,  and  would  have  no  right  under  House 
Bill  No.  5,  if  it  were  enacted  as  proposed,  to  initiate  or  inaugurate  any 
enterprise  for  the  construction  of  a  street  railroad.  The  people  might  be 
utterly  crippled  and  paralyzed  for  lack  of  transportation  facilities,  and  un- 
less some  company  would  come  in  with  its  application,  no  possible  initia- 
tive is  left  to  the  city  to  inaugurate  that  sort  of  enterprise.  I  think  it  is 
important  to  strike  out  of  the  existing  law  or  the  proposal  in  House  Bill 
No.  5  the  requirement  that  an  application  must  originally  be  made.  If 
council  determines  it  is  necessary  for  them  to  have  increased  facilities  for 
street  railroads  they  ought  to  be  authorized  to  advertise  for  persons  to 
come  in  and  construct  a  road,  just  as  they  are  authorized  now  to  ask 
bidders  to  come  in  and  bid  for  waterworks  or  any  other  improvement. 

There  is  a  provision  in  House  Bill  No.  5,  in  section  31,  which  I  confess 
I  have  spent  a  great  deal  of  time  upon  without  coming  to  any  possible 
conclusion  as  to  the  meaning  of  it.  It  seems  to  provide  if  the  council  of 
any  city  and  a  company  which  is  operating  any  franchise  or  grant  can 
come  to  any  agreement  after  the  grant  has  been  originally  made  by  which 
better  terms  can  be  afforded  to  the  people,  that  the  city  is  empowered  to 
accept  better  terms  than  originally  included  in  the  grant.  That  is  at  least 
a  work  of  supererorgation.  If  a  company  was  disposed  to  be  generous,  1 
think  it  could  be  generous  without  even  tl^e  consent  of  the  council.  But 
if  that  section  means,  as  it  seems  to  me,  that  the  common  council  of  a 
city  may  relieve  a  company  from  the  burdens  that  were  contained  in  its 
original  grant,  it  should  not  meet  with  the  approval  of  this  committee. 

I  have  been  through  one  or  two  franchise  fights  in  the  courts.  I 
speak  to  you  as  a  lawyer  as  much  as  a  citizen.  You  are  here  engaged  in  a 
work  which  is  monumental  in  its  proportions,  which  is  important  to  the 
welfare  of  the  state,  and  I  may  pause  to  say  as  a  simple  citizen  I  was 
immensely  proud  and  gratified  when  I  found  that  the  house  of  representa- 
tives of  the  General  Assembly  of  the  state  of  Ohio  was  not  willing  to 
accept,  without  examination  and  without  criticism  on  its  own  individual 
part  a  code  bill  which  was  prepared  off  in  another  place,  and  sent  to  them 
on  a  silver  salver.  But  however  that  may  be,  I  am  speaking  to  you  now 
as  a  lawyer  and  as  a  citizen,  I  am  speaking  to  you  because  I  believe  that 
if  you  once  see  the  importance  of  the  question  involved  in  this  franchise 
situation  you  will  come  up  to  the  full  measure  of  the  standard  of  your 
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duty  in  the  premises.  Your  duty  does  not  end  with  the  franchise  question 
or  with  the  code  question  until  you  have  made  it  possible  for  every  citizen 
in  the  state  of  Ohio  to  take  the  streets  of  that  city  and  in  a  simple,  direct, 
plain,  unmistakable  course,  save  to  the  people  of  that  city  all  their  rights 
in  those  streets.  My  own  belief  is  that  that  can  be  most  eflfectively  done  by 
putting  into  every  franchise  grant  for  the  use  of  the  streets  the  require- 
ment that  it  shall  be  referred  to  the  people.  For  some  reason  or  another 
reference  to  the  people  seems  to  have  a  radical  sound.  There  are  many 
people  who  think  that  is  the  initiative  and  referendum  idea  of  the  socialist 
and  that  references  on  questions  of  that  sort  to  the  people  are  dangerous 
in  some  way ;  but  that  is  a  purey  local  question  a  question  of  having  those 
facilities,  it  is  a  question  in  which  they  are  vastly  more  interested  than 
anybody  else,  it  is  a  question  peculiarly  of  the  kind  upon  which  the  people 
may  always  be  trusted  to  protect  the  public  interest. 

Mr.  Price:  Suppose  that  this  legislature  does  pass  the  so-called 
curative  provision  that  you  said  was  a  monstrous  proposition, -what  if 
anything  do  we  add  to  the  rights  in  the  property  of  the  people  who  own 
the  railroad  in  Cincinnati  which  they  do  not  now  have  ? 

Mr.  Baker :  My  own  judgment  is  that  the  act  would  be  ineffective 
to  re-grant  those  franchises,  although  the  right  to  grant  franchises  is  a 
legislative  right  and  it  might  be  held  by  the  courts  —  one  can  never  tell 
till  he  has  been  there  and  come  back  —  that  the  legislature  was  under- 
taking to  exercise  on  its  own  initiative  its  right  to  grant  franchises  and 
was  so  granting  them. 

Mr.  Price:  Last  winter  there  was  a  bill  introduced  in  the  House 
known  as  the  McKinnon  law.  I  think  they  started  to  suspend  the  rules. 
[  looked  at  it  and  said  it  either  meant  a  great  deal  or  meant  nothing.  1 
thought  it  meant  nothing,  and  it  seems  the  court  at  Cincinnati  practically 
took  the  same  view.  So  then  in  passing  this  curative  provision  that  we 
talk  about  it  could  not  be  any  heinous  act  on  the  part  of  the  General 
i\ssembly  ? 

Mr.  Baker :  My  judgment  on  that  question  is  it  means  one  or  the 
Dther  of  two  things,  —  that  the  legislature  of  the  state  of  Ohio  makes  the 
3^entlemen  in  Cincinnati  a  present  of  about  fifteen  or  twenty  million  dollars,. 
>r  else  makes  them  a  present  of  a  big  law  suit.  If  I  were  perfectly  certain 
:hat  would  end  with  the  law  suit,  my  professional  feeling  would  lead  me  to 
idvise  you  to  pass  the  law,  but  I  would  be  frank  to  confess  I  would  be 
iesperately  afraid  to  trust  it. 
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Mr.  Price :  I  practically  agree  with  you  that  the  act,  in  my  judgment, 
does  not  amount  to  much,  and  on  the  other  hand  I  think  that  the  courts 
will  not  turn  those  people  out  of  their  franchise  and  their  rights  there 
without  consideration,  if  they  ever  go  into  it. 

Mr.  Baker :  I  think  we  are  entirely  at  one,  and  I  am  frank  to  say  if 
the  present  owners  of  those  franchises  knew  where  their  true  interests 
lay  they  would  rely  not  so  much  upon  the  favor  of  this  legislature  or  of  the 
council  in  the  city  of  Cincinnati,  but  in  the  love  of  justice  and  fair  play 
of  the  people  of  Cincinnati,  and  if  you  will  provide  a  way  by  which  that 
company  can  get  to  the  people  they  will  do  all  of  justice  by  them. 

Mr.  Fraser :  I  understand  that  you  take  the  position  that  the  only 
basis  for  the  granting  of  a  franchise  should  be  the  rate  of  fare  ? 

Mr.  Baker :     That  is  my  belief. 

Mr.  Fraser :  Don't  you  consider  the  character  of  service  to  be  fur- 
nished by  the  street  car  company  is  of  as  much  value  to  the  corporation? 

Mr.  Baker:  If  you  will  provide  an  efficient  method  by  which  there 
may  be  competition,  there  will  be  no  necessity  of  putting  into  your  law 
any  requirement  for  efficiency  of  service. 

Mr.  Baker :  You  would  not  consider  it  important  to  make  any  re- 
quirement of  that  kind  ? 

Mr.  Baker:  I  think  not.  If  we  are  both  selling  apples,  I  cannot 
afford  to  sell  specked  ones  if  you  have  good  ones. 

Hon.  Tom  L.  Johnson  then  addressed  the  committee  on  the  subject 
of  street  railroad  franchises. 

Mayor  Johnson:  Mr.  Chairman  and  Gentlemen  of  the  Committee: 
I  intend  to  speak  on  the  subject  of  the  street  railroad  franchise  provisions 
of  the  code,  and  whatever  else  I  say  will  be  as  a  mere  reference,  compari- 
son, as  to  the  importance  of  the  various  measures. 

You  are  going  to  pass  a  code  bill.  I  hope  you  every  success  in  mak- 
ing one  that  will  last  and  one  that  will  be  satisfactory.  I  believe  that 
the  greatest  monument  that  this  legislature  could  leave  after  it,  would 
be  to  propose  and  pass  a  bill  that  would  receive  the  support  of  every  man 
in  both  houses.  I  think  that  every  good  citizen  in  and  out  of  the  legis- 
lature has  that  feeling  of  confidence  and  good  wishes  for  the  work  you 
have  undertaken.  I  do  not  think  any  party  lines  should  be  drawn  or 
party  questions  should  be  inserted  into  it.  Some  people  claim  that  there 
have  been  suggestions  by  lawyers  and  even  men  on  the  bench  that  you 
can  not  go  as  far  in  Home  Rule  as  you  would  like  to,  but  I  believe  the 
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Home  Rule  proposition  of  giving  to  each  locality  the  decision  of  all  purely 
local  questions  is  one  that  is  almost  universally  commended. 

The  objections  that  I  have  heard  come  from  people  who  say  we  can 
not  do  it,  we  have  not  the  power.  I  am  not  sufficiently  versed  in  law  to 
answer  that,  I  don't  think  that  is  a  part  of  my  office,  but  if  we  can  ap- 
proach the  question  of  Home  Rule,  that  would  come  nearer  satisfying  all 
branches.  It  would  give  to  Cincinnati  the  kind  of  government  Cincin- 
nati wanted,  it  would  give  the  same  to  Cleveland,  and  Columbus  and 
Toledo,  each  selecting  for  itself.  It  would  g^ve  us  the  opportunity  to 
compare  different  forms  of  government  as  to  the  results  they  produce. 
It  would  be  just  like  in  mechanics.  It  is  not  wise  that  all  improvements 
of  printing  presses  should  be  made  simultaneously  and  to  hold  back  until 
some  scheme  is  carried  on  to  make  them  all  at  once.  Our  improvements 
in  printing  presses  have  come  one  at  a  time,  one  improvement  added  to 
another,  the  work  of  some  man*s  mind  carrying  it  a  little  further  in  some 
directions  than  others,  till  the  result  is  a  great  invention.  That  is  true 
in  mechanics,  it  is  tnie  in  everything.  It  is  true  in  municipal  law.  If 
you  will  give  that  degree  of  Home  Rule,  you  will  give  an  opportunity 
that  will  in  the  end  bring  about  the  best  form  of  municipal  government. 
And.  gentlemen,  that  is  the  biggest  problem  that  this  country  has  to-day 
to  face.  Our  municipal  communities  are  growing;  our  rural  commu- 
nities are  decreasing.  We  are  going  to  be  a  United  Cities  of  America 
instead  of  a  United  States,  and  it  is  in  the  cities  and  in  the  government 
of  the  cities  that  we  find  the  dark  spots  of  our  civilization,  and  it  is  from 
there  will  come  the  vandals  and  the  huns  that  will  destroy  our  civiliza-. 
tion,  if  it  is  ever  destroyed. 

So  that  you  representatives  of  Ohio  in  its  legislature  are  engaged 
in  no  mere  partisan  work.  You  are  engaged  in  the  biggest  work  that  any 
men  have  yet  undertaken,  you  are  forming  a  constitution  and  a  scheme 
of  government  for  more  people  than  was  given  by  our  original  constitu- 
tion of  the  United  States.  Think  of  that !  It  is  a  great  question,  and  1 
say  that  I  am  here  to  wish  you  God-speed  and  to  say  that  if  I  can  help 
you  in  that  work  I  only  want  to  help  you. 

You  may  make  a  mistake  in  your  code.  You  may  have  a  board  sys- 
tem which  time  will  condemn.  You  may  have  elective  officers  where 
appointive  officers  would  be  better.  You  may  avoid  the  federal  plan  that 
seems  to  be  the  proper  plan  now  with  all  thinkers  on  that  subject — 'Undi- 
vided  responsibility.  Those  mistakes  you  may  make.  I  believe  per- 
sonally the  federal   plan  is  best,  but  any  plan  that  you  make  should 
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have  a  fair  trial.  Those  errors,  if  made  in  that  direction,  will  be  cured. 
For  my  personal  part  I  would  like  to  see  you  make  a  good  civil  service 
provision,  one  that  will  hold  what  we  have  and  improve  it  in  the  two 
departments  we  have  it  now  in  most  of  the  cities,  and  extend  it  to  the 
waterworks  and  generally  to  the  engineering  department  and  every  de- 
partment of  the  city,  so  that  in  a  change  of  government  in  a  city  there  will 
be  only  the  changes  of  the  heads  of  the  departments  who  control  policy, 
so  that  the  man  at  the  helm  can  have  the  power  if  he  is  charged  .with  the 
responsibility  of  conducting  the  affairs  of  the  people,  leaving  all  mere 
clerical  positions,  mere  positions  where  party  influences  ought  not  to  go, 
where  policy  is  not  controlled,  under  a  strict  civil  service  by  which  all 
politics  is  removed  in  the  appointment  and  discharge  of  employes,  where 
there  will  be  no  incentive  to  turn  one  man  out,  because  you  can  not  put  a 
man  in  his  place, — in  other  words  a  sensible,  fair  civil  service.  That 
ought  to  be,  in  my  judgment.  You  may  leave  it  out ;  this  can  be  cured 
as  time  goes  on ;  but  the  error  will  be  seen  and  subsequent  legislators  will 
make  those  changes. 

But,  gentlemen,  on  the  subject  of  these  street  railroad  franchises 
especially  you  may  make  a  blunder  which  you  cannot  cure.  You  may 
make  a  mistake  that  it  will  be  difficult,  even  impossible,  to  correct,  and  it 
:s  on  that  question  I  want  to  speak  this  morning  and  it  is  for  that  reason 
that  I  come  before  you. 

I  believe  most  of  you  will  agree  that  I  have  had  some  experience 
on  that  subject  and  can  speak  with  an  experience  back  of  me  that  is  worth 
something.  I  have  for  twenty  odd  years  been  interested  in  street  rail- 
roads in  Ohio.  I  don't  think  I  ever  got  any  grant  in  my  life.  I  have 
had  one  or  two  grants  extended  as  to  the  length  of  track  and  I  believe 
one  grant  that  had  run  four  or  five  years  was  made  into  a  twenty-five 
year  grant  instead  of  fifteen.  I  have  studied  carefully  that  subject. 
It  has  been  my  aim  to  look  over  every  proposition  made  to  this  legis- 
lature, the  Nash  code,  the  Guerin  code,  the  proposition  pending  in  the 
Senate,  and  it  is  with  reference  to  these  different  propositions  that  I  want 
to  call  your  attention.  I  will  leave  for  the  final  consideration  the  last 
question,  "Our  Present  Law.'* 

First,  there  has  been  a  suggestion  made  by  some  that  it  would  be 
well  to  have  perpetual  franchises  or  mdeterminate  franchises,  and  on 
that  subject  they  have  referred  to  the  question  that  the  gas  company 
franchises  all  over  the  state  of  Ohio  are  perpetual  franchises. 
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That  is  not  true.  There  is  not  a  lawyer  here  who  will  claim  or  can 
point  to  a  decision  that  this  is  true,  and  if  it  be  true,  it  would  be  abso- 
lutely useless  in  practice.  The  law  of  Ohio  is  that  gas  franchises  and 
similar  franchises  of  that  kind  shall  be  limited  to  ten  years.  That  is  a 
mere  permission  to  put  the  pipes  in  the  street  and  fix  for  a  period  not 
exceeding  ten  years  the  price  to  be  charged;  and  that  has  been  the 
almost  universal  rule.  If  there  is  an  exception  to  that  rule,  I  don't  know 
it.  Franchises  are  granted  permission  to  put  pipes  in  the  streets  and  the 
price,  the  rate  to  be  charged  for  this  service  is  fixed  for  a  period  of  ten 
years;  and  the  statute  expressly  provides  that  at  the  end  of  that  time, 
not  by  a  common  consent,  not  by  the  consent  of  the  council  and  the  com- 
pany but  by  the  mere  act  of  the  council,  the  new  price  is  fixed  for  an  ad- 
ditional term,  and  if  no  price  is  fixed,  no  right  to  charge  anything  remains. 
It  is  very  different  from  the  proposition  suggested  here  that  at  the  end  of 
ten  years  they  will  agree.  If  they  don't  agree  the  old  prices  continue. 
Then  there  is  this  difference :  Any  number  of  pipes  can  be  laid  in  a  street. 
I  have  seen  ten  companies  in  New  York  occupying  a  single  street,  each 
with  their  own  pipes.  In  the  digging  up  there  some  of  you  have  noticed 
a  great  number  of  pipes,  and  I  have  had  it  looked  up  and  I  understand 
there  are  as  many  as  ten  companies  occupying  one  street.  No  matter, 
those  pipes  can  be  laid  without  inconvenience  to  the  public,  except  for 
the  mere  tearing  up,  without  limit.  Put  ten  sets  of  pipes  in  the  street 
and  if  you  have  not  room  enough  to  put  them  in  the  width  you  can  go 
deeper.  There  is  no  limit.  There  is  no  reason  why  you  could  not  put 
100  pipes  in  a  street.  But  when  once  you  put  two  tracks  in  a  street,  or 
at  most  four,  you  have  reached  the  limit  of  that  street,  you  can  not  put 
in  more.  There  is  a  limit  to  that,  and  in  addition  to  that  you  can  only 
put  street  railroads  in  some  streets.  You  would  not  want  every  street 
in  your  city  with  a  street  railroad  on  it,  yet  you  may  have  every  street 
in  your  city  with  ten  sets  of  pipes  in  it  and  they  may  be  100  feet  deep 
if  necessary,  and  when  their  right  has  expired  by  which  they  can  charge 
a  given  rate  their  pipes  are  useless  as  dirt  or  clay  in  the  streets. 

In  the  first  place,  I  claim  these  gas  franchises  are  ten  year  and  not 
perpetual  grants.  The  mere  fact  that  no  time  is  named  is  construed 
by  some  to  mean  in  perpetuity,  but  read  on  carefully  and  find  if  you 
will  a  decision  that  they  have  indefinitely  the  ri^ht  to  collect  a  toll, 
which  is  the  real  privilege  they  enjoy.  So  that  the  perpetuad  franchise 
when  compared  with  tile  gas  franchise  of  ten  years  it  seems  to  me  falls 
to  the  ground,  because  there  is  in  one  case  no  limit  to  the  number  of 
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pipes  and  in  the  other  there  is  a  decided  Hmit  both  as  to  the  streets  and 
the  number  of  tracks.  This  is  a  practical  question  that  I  think  everyone 
will  agree  on. 

Now,  the  other  proposition  suggested  here  for  amendment,  the  Nash 
code  suggestion.  They  have  there  a  proprosition  which  I  understand 
you  are  going  to  strike  out.  I  hope  you  will.  It  is  more  vicious  than 
the  present  law,  and  I  am  going  to  show  you  before  I  get  through,  in 
addition  to  what  Mr.  Baker  has  said,  how  vicious  the  present  law  is. 
But  the  amendment  in  the  Nash  code  provided  in  the  first  place  for 
greater  ease  for  old  companies  to  extend  their  tracks  into  new  territory. 
That  is  to  say,  under  the  present  law  if  an  extension  is  desired  in  a  cer- 
tain neighborhood  without  increase  of  fare,  the  company  may  make 
it,  provided  that  before  the  ordinance  is  passed  they  present  a  majority 
of  the  feet  front  of  the  property  owners  consenting  to  the  building  of  the 
line.  In  this  amendment  it  is  provided  that  in  a  case  of  extension 
the  consents  must  be  presented  before  the  work  is  done.  Do  you  see? 
They  are  not  hampered  then  by  the  consents  of  property  owners  being 
required  before  the  passage  of  such  grant,  but  that  the  grant  passes  to- 
day and  the  work  may  be  done  five  or  ten  years  from  to-day,  whenever 
they  can  get  the  consent  of  the  property  owners.  I  do  not  thiiik  anybody 
has  called  your  attention  to  that,  and  yet  that  is  the  provision  to  make 
it  easier  for  old  companies  to  get  additional  rights.  Ninety  per  cent, 
of  all  the  street  railroads  in  the  city  of  Cleveland  and  in  Cincinnati  have 
been  built  under  that  provision  and  have  not  been  built  under  the  original 
grant  provision,  which  required  competition  as  to  the  rate  of  fare.  Com- 
petition was  required  in  the  first  place,  but  only  one  person  wanted  to 
build  a  railroad.  When  the  tirst  railroad  was  built  in  Cleveland  a  mile 
and  a  half  Ions:,  there  were  only  one  or  two  people  to  build  it.'  They 
bid  for  it  —  one  bid.  It  was  accepted.  There  might  have  been  one  or 
two  others.  They  built  different  railroads  in  different  parts  of  the  city, 
nobody  wantini^  two  systems  at  the  same  time.  And  from  those  little 
bcd^inninGTs  everyone  of  those  roads  have  been  extended,  until  to-day 
we  have  200  miles  of  street  railroads  in  Cleveland,  and  I  don*t  believe 
20  miles,  nmch  less  than  20.  was  ever  bid  for.  They  make  it  easy  to 
sret  these  extensions  and  they  make  it  harder  for  any  competing  line  to 
build. 

Propose  a  three  cent  railroad  and  in  the  Nash  code  you  find  greater 
difficulties  thrown  in  the  way.  Low  fare  propositions  are  almost  en- 
tirely prevented  by  the  provisions  of  that  code.     It  has  been  so  difficult 
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under  the  present  law  that  there  has  not  been  a  competing  line  succeed 
in  20  years  against  an  old  company.  There  are  so  many  opportunities 
to  defeat  the  aim  of  the  new  company  that  it  is  easy  to  block  it.  I  think 
20  years  ago  in  Toledo  at  the  end  of  a  long  fight  a  competing  company 
was  successful  in  getting  some  sort  of  a  hold,  and  finally  before  it  was 
wound  up  they  consolidated,  but  there  has  not  been  with  that  exception 
an  outside  grant  in  this  state  in  20  years  that  has  been  successful  under 
the  present  law,  and  the  Nash  code  makes  it  still  more  difficult.  Mr. 
Baker  has  pointed  that  out.  They  have  put  ingenious  provisions  in  that 
so  lap  over  each  other  that  they  multiply  the  chances  for  discussion  and 
dispute,  with  three  bodies  of  law,  each  referring  to  the  other,  that  I 
venture  to  say  —  the  man  who  wrote  it  knew  what  he  was  about  —  that 
ft  ought  to  be  entitled  a  provision  to  prevent  the  building  of  any  compet- 
ing lines  in  opposition  to  any  of  the  old  companies  in  any  of  the  cities 
of  the  state  of  Ohio.  That  is  not  the  wish  of  this  legislature,  but  those 
provisions  are  in  the  Nash  code,  so-called. 

Now,  just  a  moment  generally  on  the  subject  of  franchises.  There 
seems  to  be  in  the  air  a  feeling  that  but  for  long  time  grants  to  oflfer 
great  security  to  investors  there  would  not  be  any  street  railroads  built. 
That  is  a  fallacy,  that  is  not  true,  that  is  not  borne  out  by  the  facts.  The 
best  railroads  in  the  United  States  occupy  streets  to-day  where  their 
grants  can  be  determined  in  a  minute,  where  their  grants  can  be  de- 
termined in  some  cases  by  a  stroke  of  the  pen,  and  in  other  cases  by  a 
mere  act  of  the  body  giving  them  the  power,  they  having  reserved  in 
the  grants  the  right  to  alter,  amend  or  repeal.  The  grants  are  made 
ostensibly  for  25  years,  but  that  reservation  is  made  in  the  grants,  and 
yet  there  is  no  trouble  about  selling  a  four  per  cent,  bond  at  a  premium 
running  50  years  on  that  property.  The  Brooklyn  bridge  is  the  finest 
street  railroad  property  in  the  world.  There  is  not  a  street  railroad  in 
any  city  on  earth  that  carries  the  number  of  passengers  that  ride  on  the 
street  cars  over  Brooklyn  bridge,  yet  that  franchise  can  be  terminated  by 
the  superintendent  of  the  bridge  in  one  minute  without  process  and  the 
rails  and  everything  taken  off  the  street.  Was  there  any  hesitation  on 
the  part  of  the  people  when  they  proposed  to  build  across  the  bridge 
to  invest  $300,000  in  capital  under  not  ten  minutes  long?  Not  at  all. 
The  reason  was  this:  If  it  is  good  it  will  live,  if  it  is  not  good  it  ought 
to  die.  If  street  railroads  are  useful  they  can  live  because  of  their  use- 
fulness, and  the  railroads  that  have  short  franchises  pay  most  attention 
to  the  public  service  alid  guard  best  their  interests  and  prevent  competi- 
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tion  and  prevent  trouble  by  simply  keeping  up  to  a  high  standard,  and 
when  low  fares  are  demanded,  if  they  are  in  reason,  they  meet  those  con- 
ditions. 

Only  a  few  years  ago  every  street  railroad  in  the  state  of  Massa- 
chusetts was  limited  by  a  franchise  that  might  be  determined  after  ninety 
days'  notice,  and  yet  forty-year  bonds  sold  at  a  premium.  I  could  give 
you  any  number  of  such  illustrations,  and  it  is  not  true  when  men  say 
to  you  that  capital  will  feel  insecure.  Capital  feels  most  insecure  when 
they  are  trying  to  hold  on  to  some  antiquated  scheme,  when  they  are 
trying  to  perpetuate  horse  cars  when  electric  cars  ought  to  run  when 
they  are  trying  to  run  at  a  five  cent  rate  of  fare,  where  there  is  more 
profit  to-day  in  a  three  cent  fare  than  there  was  five  years  ago  in  a  five 
cent  fare.  Improvements  have  gone  on  so  rapidly  that  these  propositions 
are  true,  and  the  best  franchise,  I  think,  is  that  franchise  that  is  shortest 
and  puts  the  burden  on  the  management  that  they  must  live  because  they 
ought  to  live  and  because  of  their  usefulness.  I  think  that  is  a  truism. 
You  will  not  get  many  street  railroad  men  to  admit  it,  but  the  facts  will 
bear  me  out. 

Now,  coming  to  our  present  laws  as  they  are  on  the  books  to-day, 
it  is  almost  impossible  to  build  a  competing  line.  With  a  friendly  admin- 
istration in  Cleveland  and  with  everything  to  our  advantage,  we  soon 
landed  in  the  courts  and  went  back  and  did  it  again,  and  still  we  are 
doing  it,  and  to-day  the  situation  is  that  while  every  city  government 
in  the  state  of  Ohio  is  really  declared  unconstitutional,  every  one  of  them 
is  free  to  make  a  grant  for  25  years  at  five  cent  fare,  except  the  city  of 
Cleveland,  and  they  are  enjoined  from  making  a  grant  of  ten  years,  or 
two  years,  or  two  minutes  at  a  three  cent  fare.    That  is  the  situation. 

I  have  no  doubt  you  will  find  a  remedy  before  you  get  through, 
but  the  present  law  makes  it  almost  impossible  to  do  this,  but  it  makes  it 
very  easy  for  old  companies  to  extend  all  over  the  city.  But  the  worst 
thing  in  the  present  law  is  this :  There  are  pages  regulating  the  build- 
ing of  new  grants  that  are  worth  very  little  in  the  first  and  that  are  most 
useful  to  the  people  in  that  they  might  bring  about  competition  and  oper- 
ate to  reduce  fares ;  there  are  pages  of  restrictions ;  consents  must  be 
gotten  first;  advertisement  must  be  made;  bids  must  be  taken  and  you 
must  follow  a  particular  form.  You  look  through  one  part  on  the  stat- 
utes till  you  become  bewildered,  and  if  you  follow  one  line  you  run  the 
risk  of  having  the  courts  take  the  other.  But  the  question  of  renewing 
franchises,  the  question  of  making  over,  giving  new  life  to  these  expir- 
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ing  franchises  —  those  in  Cleveland  that  are  about  to  expire,  those  in 
Cincinnati  that  have  expired  under  this  law  that  has  been  declared  un- 
constitutional and  may  be  declared  unconstitutional  by  the  higher  court 
—  that  provision  can  be  found  in  a  line. 

At  the  end  of  section  2501  there  are  just  a  few  words:  Provided 
that  at  the  expiration  of  the  franchises  they  may  be  extended  for  not 
more  than  twenty-five  years  upon  such  terms  as  to  the  council  seem  just 
and  equitable.  There  is  not  another  line  anywhere  after  that.  There  is 
not  a  condition  necessary  of  property  owners'  consent ;  there  is  no  com- 
petition provided  for;  there  is  no  doubt  thrown  on  the  validity  of  that 
extension,  it  is  simple  and  plain.  They  may,  if  the  council  care,  extend 
for  25  years,  and  they  have  been  doing  it.  In  Cincinnati  they  extended 
50  years.  Where  the  interests  of  the  owners  of  these  valuable  franchises 
were  at  stake  they  have  by  various  means  succeeded  in  keeping  the  open 
door  for  the  extension  of  their  life,  for  the  renewal  of  their  grant.  The 
courts  have  even  decided  that  those  words  "renewed  at  the  expiration" 
does  not  mean  at  the  date  of  expiration,  but  if  it  is  a  few  years  before 

*  it  makes  no  diflference.  The  Supreme  Court  says  that.  They  take  not  the 
last  year  to  extend,  they  are  not  confined  to  the  proposition  that  on  a 
day  or  a  year  they  may  extend,  but  they  can  do  it  eight  years  before,  or 
seven  or  six.  They  can  pick  the  time  when  a  favorable  council  is  elected 
and  if  they  fail  the  first  time  they  may  try  again.  And  they  have  merely 
to  succeed  in  winning  one  council  and  they  have  won  their  fight.  There 
is  not  a  single  safeguard  in  it. 

You  would  not  let  a  city  make  a  debt  of  a  few  hundred  thousand 
dollars  or  a  big  city  a  debt  of  a  million  or  a  few  million  dollars  without 
referring  it  to  the  people,  and  yet  in  these  few  words  if  you  let  it  stand 
as  the  law  is  today  —  and  now  it  is  more  dangerous  than  ever,  because 
not  only  Cleveland's  franchises  are  expiring  but  Cincinnati's  are  being 

-declared  unconstitutional,  and  you  have  in  the  two  cities  of  Cincinnati 
and  Cleveland  expiring  franchises  that  iare  worth  and  could  be  sold  in 
the  market  for  more  money  than  the  combined  city  debts  of  those  cities, — 
you  let  the  council  renew  those  franchises  without  giving  the  people  the 
right  to  ratify  them.  The  franchises  in  those  two  cities  are  worth  more 
than  all  the  debts  of  Cincinnati  and  Cleveland  combined  and  you  could 
sell  them  for  that  price  in  addition  to  requiring  the  purchaser  to  pay 
to  the  owners  full  and  complete  compensation  for  all  their  property,  full 
price  for  all  that,  for  all  land  and  buildings  and  rails  and  tracks  and 
27 
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pavements  and  everything  —  in  addition  to  that  you  could  sell  them  today 
for  enough  money  on  a  25-year  franchise  to  pay  the  debts  of  those  cities. 

Do  you  think  you  ought  to  leave  that  so  that  at  the  mere  whim  of 
any  council  elected  at  any  one  of  ten  years  that  they  may  try?  Isn't  it 
wise,  isn't  it  in  the  interest  of  good  government,  isn't  it  in  the  interest  of 
fair  play  that  you  should  at  least  require  —  and  that  is  the  practical 
suggestion  I  make  to  you  —  that  you  should  at  least  require  that  no 
ordinance  renewing  a  franchise  shall  be  valid  until  it  has  received  a 
majority  vote  of  the  people  of  the  community?  That  is  fair,  that  is  safe. 
The  people  won't  ratify  a  grant  that  they  are  not  .in  favor  of.  The 
council  can  not  sell  out  the  people,  you  can  not  in  any  way  defeat  their 
wishes.  It  will  remove  the  incentive  for  men  to  be  elected  to  these 
positions  for  the  very  purpose  of  being  in  the  game  when  these  big 
franchises  are  being  granted.  I  say  that  is  safe,  that  is  wise,  that  is  a 
fair  proposition,  and  with  that  you  can  leave  it  that  if  they  want  to  make 
the  men  under  those  circumstances  pay  a  five-cent  faro  or  a  three-cent 
fare  that  they  may  do  it  only  when  the  people  ratify  it.  You  require  a 
two-thirds  vote  to  put  a  bonded  debt  on  a  city  or  village  and  I  am  only . 
suggesting  that  you  make  it  a  majority  vote.  That  will  be  perfectly  safe. 
They  will  never  have  money  enough  or  interest  enough  to  corrupt  the 
community  or  a  majority  of  them,  but  by  concentration  on  a  mere  city 
council  and  on  a  bare  majority  of  that  body  damage  may  be  done. 

You  may  as  a  result  of  this  so  arrange  that  the  principal  cities  will 
all  jump  in  and  renew  their  franchises,  renew  their  grants  in  that  same 
line  without  any  protection  and  you  will  give  away  from  50  to  70  millions 
of  the  people's  money,  whether  it  is  represented  in  low  fares  or  repre- 
sented in  an  absolute  sale,  and  I  don't  think  any  one  of  you  individually 
would  do  that. 

Ask  these  railroad* men  if  that  is  not  true.  Investigate  it  for  your- 
selves, and  if  you  are  leavinj:^  that  door  open,  if  you  are  leaving  it  open 
so  that  70  or  80  million  dollars  may  be  taken  from  the  people  for  all  time 
to  come  in  low  fares,  if  that  is  true  and  that  is  the  provision  of  the  code, 
then  it  is  your  duty,  as  I  ])elievc  it  will  be  your  pleasure  to  try  and  insert 
in  that  code  some  proposition  that  will  safeguard  that  very  point.  Don't 
let  men  ask  for  perpetual  franchises  and  then  say  we  will  not  take  that 
but  strike  it  all  out  and  leave  it  just  as  it  is. 

Don't  let  them  come  in  now  to  cure  grants  that  are  made  —  they  say 
fairly  made  —  in  Cincinnati.  I  hear  from  some  people  who  live  there 
that  they  were  not  fairly  made,  but  the  people  were  humbugged  and 
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defrauded  in  those  original  grants,  that  they  never  were  granted  but  that 
they  were  taken  by  men  at  their  own  risk,  as  a  man  takes  a  stolen  watch. 
You  ought  to  be  very  careful  how  you  cure  those  grants  and  not  per- 
petuate a  grant  in  Cincinnati  that  they  tell  me  was  procured  in  fraud, 
and  I,  for  one  citizen,  believe  it.  This  curative  proposition  has  another 
sting  in  it  that  I  want  to  call  your  attention  to  because  I  understand  that 
it  will  be  before  this  house  and  senate  for  consideration.  It  is  the 
so-called  curative  provision.  Read  it  carefully  and  you  will  find  that  it 
has  gone  very  much  further  than  ever  before.  It  provides  not  only  that 
the  grants  shall  be  made  good  that  are  invalid,  but  that  they  might  be 
extended  before  or  after  the  expiration  for  not  exceeding  25  years  from 
the  date  of  the  expiration. 

That  means  this :  That  they  have  taken  out  the  words  "renewed  at 
their  expiration"  which  the  courts  have  given  some  latitude  to.  There 
is  no  authority  to  renew  them  after  their  expiration.  Under  the  statute 
as  it  stands  now  it  must  be  done  before.  This  gives  them  the  right  to 
have  it  before  or  after.  It  leaves  the  use  of  the  streets  and  the  tracks 
to  companies  during  any  interregnum  that  may  exist  so  that  it  will  allow 
it  to  go  on  without  any  risk  or  interruption.  You  are  curing  that.  You 
will  provide  a  sort  of  indefinite  extension  beyond  the  time  until  it  is 
renewed.     These  words  can  not  mean  anything  else. 

But  in  addition  to  that  it  amounts  to  this :  that  with  a  20-year  grant 
thus  made  for  20  years — an  unexpired  grant — under  the  curative  propo- 
sition that  comes  from  Cincinnati  and  has  been  introduced  in  the  senate 
and  now  in  the  Guerin  code,  they  may  ask  a  renewal  for  25  years  from 
the  date  of  its  expiration,  and  that  would  amount  to  a  45  year  grant — 20 
years  and  25  years.  That  is  one  of  the  propositions.  If  you  want  to  do 
your  duty  well,  watch  and  weigh  carefully  every  word  that  is  put 
into  the  franchise  provision.  You  have  the  best  lawyers,  the  brightest 
minds,  the  greatest  politicians  to  deal  with.  They  are  studying  up  every 
trick  to  so  arrange  this  code  if  they  can  not  get  franchises  in  perpetuity 
that  they  ^^ill  get  them  for  45  years,  25  years  more,  or  that  they  will 
fix  up  this  present  law  so  that  no  matter  what  you  do  you  can  only 
extend  them  to  the  men  who  now  own  the  grants. 

That  is  what  the  present  law  provides  for  and  what  the  Guerin  code 
provides  for  —  the  so-called  Cincinnati  curative  proposition.  It  does  not 
say  you  may  grant  them  to  anybody  on  such  terms,  but  it  is  made  to  mean 
you  can  grant  them  to  the  present  owners  and  no-one  else.  It  means 
you  may  only  grant  them  to  them  on  such  terms  as  they  will  accept. 
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There  is  a  way  out  of  the  difficulty.  In  addition  to  the  proposition 
that  no  ordinance  should  be  good  until  approved  by  the  people  —  that 
will  stop  it,  that  will  cure  it  —  there  is  one  step  further  you  ought  to  go, 
and  that  is  to  provide  that  when  a  grant  is  renewed  at  its  expiration  it 
shall  be  renewed  only  to  the  individuals  or  company  that  will  agree  to 
cany  passengers  at  the  lowest  rates  of  fare  and  have  competition  on 
the  subject,  which  is  the  best  way  to  find  out  how  low  the  fare  can  be 
made.  It  will  be  the  best  way  to  determine  who  will  carry  at  the  lowest 
rates  of  fare,  not  by  the  mere  whim  of  the  council  or  somebody's  prop- 
osition or  the  argument  of  some  railroad  attorney  or  some  lobbyist  who 
will  say  they  can  not  do  better  than  five  cents  because  it  costs  them  now 
::about  three  and  a  half  cents  to  carry  passengers.  Put  the  question  up 
;;to  competition.  Let  men  who  will  put  up  a  big  bond  in  money  or 
:3ecurity  that  they  will  agree  to  carry  out  the  terms  of  the  contract  — 
Tequire  as  large  a  bond  as  you  like  —  propose  to  take  those  roads  and 
operate  them  at  the  lowest  rates  of  fare  and  only  allow  the  council  to 
make  the  grant  to  such  a  person  or  corporation. 

But  you  will  say,  what  about  the  old  street  railroad,  are  you  going 
to  treat  them  that  way  ?  My  answer  is  no.  I  would  treat  the  old  street 
railroad  very  much  more  fairly  than  the  owners  of  street  railroads  today 
treat  their  tenants  when  a  25-year  lease  expires.  To  any  railroad  pres- 
ident or  stockholder  who  comes  and  says,  **Would  you  take  our  property, 
would  you  destroy  our  property  at  the  end  of  25  years?"  I  say  no. 
Those  men  if  you  have  a  lease  of  25  years  of  ground  and  you  put  a 
structure  on  it,  at  the  end  of  the  25  years  will  take  your  structure  and 
it  is  their  property  without  any  compensation.  I  think  that  is  immoral, 
I  think  that  is  wrong.  I  think  it  would  be  wrong  for  a  city  to  let  street 
railroad  companies  invest  their  money  in  a  street  railroad  —  though  they 
say  nothing  about  what  they  are  going  to  do  at  the  end  of  the  time  when 
the  25  years  is  up  —  I  say  the  community  ought  to  safe-guard  the 
interests  of  those  people  in  providing  that  if  any  one  else  than  the  present 
owner  or  the  then  owner  should  be  the  lowest  bidder,  that  lowest  bidder 
shall  be  required  to  pay  full  value  for  all  the  property  they  have  as  a 
going  concern,  less  reasonable  depreciation  and  plus  15  or  20  per  cent, 
for  good  will.  Pay  them  well  for  it,  let  them  be  paid  more  than  the  price 
of  their  property,  and  on  that  provision  of  articles  accept  bids.  If  the 
old  company  is  the  lowest  bidder,  no  harm  is  done.  If  any  other  com- 
pany is  the  lowest  bidder  then  they  are  absolutely  secure  in  that  the  full 
and  fair  value  of  their  cars  and  tracks  and  pavement  and  power  house 
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and  everything  will  be  paid,  if  they  want  to  take  it.     They  will  want  to 
take  it ;  there  will  be  no  trouble  about  that. 

Mr.  Thomas:  How  would  you  arrive  at  the  valuation  of  the  old 
company's  property  ? 

Mr.  Johnson:  You  would  not  have  the  power  to  require  them  to 
sell.  If  you  had,  you  might  require  a  system  of  arbitration  of  some 
kind  or  let  the  courts  determine  it;  but  you  should  require  the  lowest 
bidders  —  you  would  invite  bids  on  that  plan  —  to  give  an  ample  bond  to 
make  good  their  proposition  —  you  ought  to  make  them  deposit  it  in 
money  —  that  they  will  pay  to  the  old  company  the  price  that  they  can 
agree  upon  for  the  value  of  this  property,  the  value  of  the  property  less 
depreciation  and  plus  20  per  cent.  In  case  they  fail  to  agree  within  a 
given  time,  then  such  price  as  the  council  shall  fix  as  the  value  of  their 
property.     They  will  never  let  it  go  to  the  council,  they  will  agree. 

Now,  that  is  the  way  we  do  it  in  Cleveland  today.  We  have  what  we 
call  free  territory.  The  city  council  reserves  the  right  to  let  any  other 
company  use  the  tracks  on  certain  streets  upon  such  terms  as  the  council 
shall  fix  unless  the  parties  agree.  The  parties  always  agree.  I  suggest 
that  as  a  way.  At  any  rate,  I  would  be  fairer  with  the  street  railroad 
companies  than  the  men  who  rent  property  to-day  are  to  their  tenants. 
I  would  give  them  the  security  that  they  know  when  they  come  to  the  end 
of  their  grant  they  are  not  going  to  be  thrown  out  and  have  to  sell  thei>: 
property  as  junk.  They  would  be  warranted  and  encouraged  to  iiccp 
their  property  up  to  the  highest  standard,  because  they  wouk?  want  it 
appraised  high. 

Mr.  Thomas :     What  would  you  do  with  the  bonds  given,  by  the_ 
company  ? 

Mr.  Johnson :  I  don*t  think  we  would  have  anything  to  do  with 
them  but  I  will  answer  your  question  this  way :  There  are  no  street  rail- 
roads that  I  know  of — there  may  be  some  I  don't  know  of — in  which  the 
physical  property  under  the  rule  I  have  proposed  would  not  bring  a  great 
deal  more  than  the  bonds.  Bondholders  don't  invest  except  on  a  plank 
that  the  physical  property  fairly  appraised  will  cover  the  bonds.  The 
stockholders  would  have  the  first  chance  in  bidding  for  the  future.  I 
think  in  every  case  the  old  company  would  be  the  successful  bidder.  I 
think  the  old  company  would  not  take  the  chance.  They  might  bid  for 
three  cent  fare  and  somebody  else  might  bid  for  three  cent  fare,  and  as 
between  the  old  company  and  the  new  at  the  same  rate  the  old  company 
ought  to  have  the  preference,  and  that  will  cure  it.     But  this  is  a  means 
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by  which,  dealing  fairly  with  them,  you  can  at  the  same  time  deal  fairly 
with  the  public  and  secure  a  low  rate. 

If,  instead  of  this  legislature  leaving  a  great  code  as  a  monument 
to  the  men  who  make  it,  the  result  of  your  work  is  to  facilitate  the  giving 
away  of  50,70  or  100  millions  of  the  property  of  the  people  of  this  state,  you 
will  find  that  the  monument  you  will  leave  will  be  an  unenviable  one,  and 
I  don't  believe  there  is  a  man  within  the  sound  of  my  voice  if  he  believes 
the  proposition  that  that  risk  exists  would  cast  his  vote  to  leave  that  door 
open. 

Mr.  Thomas :  By  what  method  would  you  submit  to  the  people  the 
question  as  to  whether  a  franchise  should  be  granted  originally  or  re- 
newed? 

Mr.  Johnson:  My  method  would  be  to  require  the  council  shall 
advertise  for  bids,  naming  the  conditions,  one  of  the  conditions  being 
that  the  successful  bidders  shall  pay  the  owners  if  they  cannot  agree, 
such  price  as  the  council  shall  fix  as  just  and  equitable  for  their  property. 
Then  when  the  day  arrives  you  open  the  bids.  I  would  not  require 
any  ticket  bidding.  I  would  let  the  fare  be  the  cash  fare  for  one  perscMi, 
so  that  they  would  have  to  pay  five,  four  or  three  cents.  You  may 
require  that  there  shall  be  universal  transfers  given.  When  the  bids  arc 
opened  you  will  find  some  five,  some  four  and  some  three  cent  bids. 
I  think  you  will  find  mostly  three  cents  bids.  It  goes  to  the  council  and 
the  council  should  determine.  If  you  want  to  make  it  additionally  safe 
I  would  say  the  council  should  only  give  it  to  another  person  if  the  bid 
is  lower  than  the  bid  of  the  old  company,  so  that  company  would  be  en- 
titled to  the  first  choice. 

Mr.  Thomas:     You  have  said  this  question  you  would  not  leave  to 
.  the  council? 

Mr.  Johnson :  I  would  leave  it  all  to  the  council,  but  I  would  subject 
the  ordinance  they  pass  to  the  approval  of  the  people. 

Mr.  Thomas :  Let  the  council  fix  it  in  the  first  place  and  then  submit 
it  to  the  people  before  it  goes  into  effect  ? 

Mr.  Johnson :     That  is  it — require  ratification. 

Mr.  Silberberg:  Are  there  any  other  roads  that  you  know  of  be- 
sides the  one  in  Washington  city  that  have  not  a  franchise  for  any  period 
whose  bonds  are  selling  at  four  per  cent,  or  thereabout? 

Mr.  Johnson :  I  don't  remember  any  recent  quotations,  but  I  know 
the  bonds  of  the  old  Boston  road  sell  at  a  premium.  The  Brooklyn  bonds 
are  not  selling  at  a  premium,  but  they  are  selling  very  much  up  to  par. 
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Mr.  Silberberg :  You  5ay  the  Washington  city  street  railway  bonds 
are  selling  at  four  per  cent? 

Mr.  Johnson :  I  don't  know  of  that.  They  are  selling  very  well  up. 
The  old  Pennsylvania  lines,  I  suppose,  sell  at  a  great  deal  of  a  pre- 
mium. 

Mr.  Bracken:  Is  it  generally  admitted  that  franchises  are  always 
secured  through  corruption  ? 

Mr.  Johnson :     It  is  generally  charged.     I  don't  believe  it  is  admitted. 

Mr.  Bracken:  Wouldn't  there  be  more  efficiency  and  less  corrup- 
tion if  we  had  public  ownership  ? 

Mr.  Johnson :  Of  course,  I  am  in  favor  of  the  community  owning 
the  street  railroads,  Mr.  Bracken,  and  I  appeared  before  a  committee 
once  and  discussed  that.  We  both  favored  that,  but  from  different  reason- 
ing we  came  to  the  same  conclusions. 

I  want  to  say  to  you,  Mr.  Silberberg,  that  you  can  look  close  home 
in  this  proposition  of  whether  securities  will  sell  on  grants  that  can  be 
determined  at  will.  Every  grant  of  privilege,  every  charter,  every  rigtit 
in  the  state  of  Ohio  is  subject  at  the  will  of  this  legislature  to  repeal, 
alteration  or  amendment.  The  constitution  of  the  state  of  Ohio  is  absolute 
and  complete.  Just  read  it,  that  section  is  not  ofen  referred  to.  You 
will  find  that  no  charter,  no  grant  can  last  longer  than  the  will  of  this 
legislative  body,  but,  of  course,  it  is  pretty  difficult  to  have  general  laws 
made  that  will  repeal  them.  Our  bonds  do  sell  in  this  state  of  all  our 
steam  railroads  and  everything  else  at  a  very  high  rate,  and  yet  they  arc 
all  subject  to  that  provision. 

Mr.  Silberberg:  I  thought  when  a  franchise  was  granted  for  a  cer- 
tain period  that  came  within  a  constitutional  clause  that  it  could  not  be 
revised  by  the  legislature? 

Mr.  Johnson :  I  am  not  a  lawyer,  ask  the  others.  Lawyers  tell  me 
that  if  the  constitution  means  anything  it  means  all  grants,  all  privi- 
leges, all  immunities  shall  be  subject  to  alteration  or  amendment  or  repeal 
at  any  time.  If  these  are  not  grants,  immunities  or  privileges,  they  are 
not  subject  to  that,  but  I  have  always  presumed  they  were. 

Mr.  Price :  A  contract  entered  into  under  a  law  passed  by  the  legis- 
lature becomes  inviolable  under  a  provision  of  the  United  States  consti- 
tution. 

Mr.  Johnson :  Suppose  you  have  the  right  to  g^ant  a  street  railroad 
franchise  from  the  State  capital  and  pass  a  law  saying  all  street  railroad 
franchises  shall  expire  in  50  years  from  to-day.    The  next  legislature 
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repeals  that  proposition.     Will  the  grant  run  50  years  or  will  it  be  re- 
pealed ? 

Mr.  Price :  If  the  law  is  constitutional  and  the  grant  is  accepted  be- 
fore the  repeal  of  the  law  the  grant  will  stand  for  50  years. 

Mr.  Johnson :  You  may  be  right.  I  would  not  like  to  take  a  chance 
on  the  other  side  of  that  proposition.  But  it  occurs  to  me  if  the  legislature 
were  to  enact  a  law  that  all  street  railroad  franchises  in  the  state  of  Ohio 
should  expire  in  1950  that  would  be  a  good  law,  that  would  fix  the  date 
of  the  expiration  of  those  franchises.  If  the  next  legislature  repealed  it 
and  made  them  expire  at  20  years,  it  would  curtail  the  life  of  those  fran- 
chises. I  am  assuming  no  contract  intervening.  You  take  it  away  by 
that  act.  The  question  comes  up  that  one  legislature  can  not  bind  another 
as  to  the  life  of  a  franchise.  I  doubt  very  much,  though  Mr.  Price  may  be 
right,  I  doubt  very  much  if  this  legislature  can  not  make  a  grant  for  50 
years  that  a  subsequent  legislature  cannot  revoke.  I  doubt  very  much 
that  they  can  empower  any  other  body  to  make  a  grant  that  a  subsequent 
legislature  could  not  revoke.  In  other  words,  I  doubt  very  much  whether 
you  can  delegate  to  a  city  council  a  power  which  you  do  not  have. 

Mr.  Price:  If  this  legislature  passed  a  law  in  which  we  could 
embody  provisions  that  it  might  be  subject  to  change  by  any  subsequent 
legislature  that  would  not  be  any  50-year  franchise.  But  if  you  set 
a  definite  time  for  which  the  franchise  can  run  and  it  is  accepted  and  the 
grantee  goes  ahead  and  spends  money,  that  is  a  part  of  the  contract ;  but 
if  you  don't  set  any  time,  or,  in  other  words,  if  the  time  is  in  your  con- 
trol, then  it  is  not  a  50-year  franchise,  but  it  is  one  for  the  present. 

Mr.  Johnson:  You  may  be  right  and  the  courts  may  uphold  that; 
but  if  a  grant  is  made  in  the  way  you  speak  of  for  50  years,  if  you  allow 
them  to  make  a  grant  for  50  years,  it  does  not  seem  to  me  that  thp  fact 
that  you  put  in  your  grant  that  it  may  be  for  not  more  than  50  years  or 
it  may  be  such  time  as  the  legislature  may  hereafter  determine,  makes  it 
any  stronger  or  better  than  your  constitution.  You  propose  that  if  the 
law  provides  it  may  be  determined  any  time,  it  may,  but  if  the  constitu- 
tion provides  it  may  be  determined  any  time  is  not  that  quite  as  good  as 
the  statute? 

Mr.  Price :     The  legislature  can  not  override  the  constitution. 

Mr.  Johnson :  And  the  constitution  says  that  all  grants,  immunities 
and  privileges  shall  be  subject  to  amendment,  alteration  and  repeal  at 
any  time.  It  seems  to  me  that  is  bigger  than  any  statute  or  anything  yott 
can  put  into  the  statute  law. 
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Mr.  Price:  I  think. you  can  regulate  and  control  under  that  provi- 
sion, but  when  it  comes  down  to  a  contractual  part  you  run  against  the 
constitution  of  the  United  States. 

Mr.  Johnson:  That  is  the  danger  of  my  proposition,  and  I  would 
like  to  have  to  go  before  a  court  and  argue  that. 

On  motion  the  committee  adjourned  to  meet  at  2  o'clock,  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


TOM  L.  JOHNSON. 

September  io,  9:30  a.  m. 

Mayor  Johnson:  Mr.  Chairman  and  Gentlmen  of  the  Committee: 
I  intend  to  speak  on  the  subject  of  the  street  railroad  franchise  provisions 
of  the  code,  and  whatever  else  I  say  will  be  as  a  mere  reference,  compari- 
son, as  to  the  importance  of  the  various  measures. 

You  are  going  to  pass  a  code  bill.  I  hope  you  every  success  in  mak- 
ing one  that  wil  last  and  one  that  will  be  satisfactory.  I  believe  that 
the  greatest  monument  that  this  legislature  could  leave  after  it,  would 
be  to  propose  and  pass  a  bill  that  would  receive  the  support  of  every  man 
in  both  houses.  I  think  that 'every  good  citizen  in  and  out  of  the  legis- 
lature has  that  feeling  of  confidence  and  good  wishes  for  the  work  you 
have  undertaken.  I  do  not  think  any  party  lines  should  be  drawn  or 
party  questions  should  be  inserted  into  it.  Some  people  claim  that  there 
have  been  suggestions  by  lawyers  and  even  men  on  the  bench  that  you 
can  not  go  as  far  in  Home  Rule  as  you  would  like  to,  but  I  believe  the 
Home  Rule  proposition  of  giving  to  each  locality  the  decision  of  all  purely 
local  questions  is  one  that  is  almost  universally  commended. 

The  objections  that  I  have  heard  come  from  people  who  say  we  can 
not  do  it,  we  have  not  the  power.  I  am  not  sufficiently  versed  in  law  to 
answer  that,  I  don't  think  that  is  a  part  of  my  office,  but  if  we  can  ap- 
proach the  question  of  Home  Rule,  that  would  come  nearer  satisfying  all 
branches.  It  would  give  to  Cincinnati  the  kind  of  Government  Cincin- 
nati wanted,  it  would  give  the  same  to  Cleveland,  and  Columbus  and 
Toledo,  each  selecting  for  itself.  It  would  give  us  the  opportunity  to 
compare  different  forms  of  government  as  to  the  results  they  produce. 
It  would  be  just  like  in  mechanics.  It  is  not  wise  that  all  improvements 
of  printing  presses  should  be  made  simultaneously  and  to  hold  back  until 
some  scheme  is  carried  on  to  make  them  all  at  once.  Our  improvements 
in  printing  presses  have  come  one  at  a  time,  one  improvemnt  added  to 
another,  the  work  of  some  man's  mand  carrying  it  a  little  further  in  some 
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directions  than  others,  till  the  result  is  a  great  invention.  That  is  true 
in  mechanics,  it  is  true  in  everything.  It  is  true  in  municipal  law.  If 
you  will  give  that  degree  of  Home  Rule,  you  will  give  an  opportunity 
that  will  in  the  end  bring  about  the  best  form  of  municipal  government. 
And,  gentlemen,  that  is  the  biggest  problem  that  this  country  has  to-day 
to  face.  Our  municipal  communities  are  growing;  our  rural  commu- 
nities are  decreasing.  We  are  going  to  be  a  United  Cities  of  America 
instead  of  a  United  States,  and  it  is  in  the  cities  and  in  the  government 
of  the  cities  that  we  find  the  dark  spots  of  our  civilization,  and  it  is  from 
there  will  come  the  vandals  and  the  huns  that  will  destroy  our  civiliza- 
tion, if  it  is  ever  destroyed. 

So  that  you  representatives  of  Ohio  in  its  legislature  are  engaged 
in  no  mere  partisan  work.  You  are  engaged  in  the  biggest  work  that 
any  men  have  yet  undertaken,  you  are  forming  a  constitution  and  a 
scheme  of  government  for  more  people  than  vvas  given  by  our  original 
constitution  of  the  United  States.  Think  of  that !  It  is  a  great  question, 
and  I  say  that  I  am  here  to  wish  you  God-speed  and  to  say  that  if  I  am 
help  you  in  that  work  I  only  want  to  help  you. 

You  may  make  a  mistake  in  your  code.  You  may  have  *a  board  sys- 
tem which  time  will  condemn.  You  may  have  elective  officers  where 
appointive  officers  would  be  better.  You  may  avoid  the  federal  plan  that 
seems  to  be  the  proper  plan  now  with  all  thinkers  on  that  subject — undi- 
vided responsibility.  Those  mistakes  yau  may  make.  I  believe  per- 
sonally the  federal  plan  is  best,  but  any  plan  that  you  make  should 
have  a  fair  trial.  Those  errors,  if  made  in  that  direction,  will  be  cured. 
For  my  personal  part  I  would  like  to  see  you  make  a  good  civil  service 
provision,  one  that  will  hold  what  we  have  and  improve  it  in  the  two 
departments  we  have  it  now  in  most  of  the  cities,  and  extend  it  to  the 
waterworks  and  generally  to  the  engineering  department  and  every  de- 
partment of  the  city,  so  that  in  a  change  of  government  in  a  city  there  will 
be  only  the  changes  of  the  heads  of  the  departments  who  control  policy, 
80  that  the  man  at  the  helm  can  have  the  power  if  he  is  charged  with  the 
responsibility  of  conducting  the  affairs  of  the  people,  leaving  all  mere 
clerical  positions,  mere  positions  where  party  influences  ought  not  to  go, 
where  policy  is  not  controlled  under  a  strict  civil  service  by  which  all 
politics  is  removed  in  the  appointment  and  discharge  of  employes,  where 
there  will  be  no  incentive  to  turn  one  man  out,  because  you  can  not  put  a 
man  in  his  place,  —  in  other  words  a  sensible,  fair  civil  service.  That 
ought  to  be,  in  my  judgment.    You  may  leave  it  out;   this  can  be  cured 
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as  time  goes  on ;  but  the  error  will  be  seen  and  subsequent  legislators  will 
make  those  changes. 

But,  gentlemen,  on  the  subject  of  these  street  railroad  franchises 
especially  you  may  make  a  blunder  which  you  cannot  cure.  You  may 
make  a  mistake  that  it  will  be  difficult,  even  impossible,  to  correct,  and  it 
is  on  that  question  I  want  to  speak  this  morning  and  it  is  for  that  reason 
that  I  come  before  you. 

I  believe  most  of  you  will  agree  that  I  have  had  some  experience 
on  that  subject  and  can  speak  with  an  experience  back  of  me  that  is  worth 
something.  I  have  for  twenty  odd  years  been  interested  in  street  rafl- 
roads  in  Ohio.  I  don't  think  I  ever  got  any  grant  in  my  life.  I  have 
had  one  or  two  grants  extended  as  to  the  length  of  track  and  I  believe 
one  grant  that  had  run  four  or  five  years  was  made  into  a  twenty-five 
year  grant  instead  of  fifteen.  I  have  studied  carefully  that  subject.  It 
has  been  my  aim  to  look  over  every  proposition  made  to  this  legis- 
lature, the  Nash  code,  the  Guerin  code,  the  proposition  pending  in  the 
Senate,  and  it  is  with  reference  to  these  different  propositions  that  I  want 
to  call  your  attention.  I  will  leave  for  the  final  consideration  the  last 
question,  *'Our  Present  Law.'' 

First,  there  has  been  a  suggestion  made  by  some  that  it  would  be 
well  to  have  perpetual  franchises  or  indeterminate  franchises,  and  on 
that  subject  they  have  referred  to  the  question  that  the  gas  company 
franchises  all  over  the  state  of  Ohio  are  perpetual  franchises. 

That  is  not  true.  There  is  not  a  lawyer  here  who  will  claim  or  can 
point  to  a  decision  that  this  is  true,  and  if  it  be  true,  it  would  be  abso- 
lutely useless  in  practice.  The  law  of  Ohio  is  that  gas  franchises  and 
similar  franchises  of  that  kind  shall  be  limited  to  ten  years.  That  is  a 
mere  permission  to  put  the  pipes  in  the  street  and  fix  for  a  period  not 
exceeding  ten  years  the  price  to  be  charged;  and  that  has  been  the 
almost  universal  rule.  If  there  is  an  exception  to  that  rule,  I  don't  know 
it.  Franchises  are  granted  permission  to  put  pipes  in  the  streets  and  the 
price,  the  rate  to  be  charged  for  this  service  is  fixed  for  a  period  of  ten 
years;  and  the  statute  expressly  provides  that  at  the  end  of  that  time, 
not  by  a  common  consent,  not  by  consent  of  the  council  and  the  com- 
pany but  by  the  mere  act  of  the  council,  the  new  price  is  fixed  for  an  ad- 
ditional term,  and  if  no  price  is  fixed,  no  right  to  charge  anything  remains. 
It  is  very  different  from  the  proposition  suggested  here  that  at  the  end  of 
ten  years  they  will  agree.  If  they  don't  agree  the  old  prices  continue. 
Then  there  is  this  difference:    Any  number  of  pipes  can  be  laid  in  a 
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street.  I  have  seen  ten  companies  in  New  York  occupying  a  single 
street,  each  with  their  own  pipes.  In  the  digging  up  there  some  of  you 
have  noticed  a  great  number  of  pipes,  and  I  have  had  it  looked  up  and  I 
understand  there  as  many  as  ten  companies  occupying  one  street.  No 
matter,  those  pipes  can  be  laid  without  inconvenience  to  the  public,  ex- 
cept for  the  mere  tearing  up,  without  limit.  Put  ten  sets  of  pipes  in  the 
street  and  if  you  have  not  room  enough  to  put  them  in  the  width  you  can 
go  deeper.  There  is  no  limit.  There  is  no  reason  why  you  could  not  put 
100  pipes  in  a  street.  But  when  once  you  put  two  tracks  in  a  street,  or 
at  most  four,  you  have  reached  the  limit  of  that  street,  you  can  not  put 
in  more.  There  is  a  limit  to  that,  and  in  addition  to  that  you  can  otily 
put  street  railroads  in  some  streets.  You  would  not  want  every  street 
in  your  city  with  a  street  railroad  on  it,  yet  you  may  have  every  street 
in  your  city  with  ten  sets  of  pipes  in  it  and  they  may  be  100  feet  deep 
if  necessary,  and  when  their  right  has  expired  by  which  they  can  change 
a  given  rate  their  pipes  are  useless  as  dirt  or  clay  in  the  streets. 

In  the  first  place,  I  claim  these  gas  franchises  are  ten  year  and  not 
perpetual  grants.  The  mere  fact  that  no  time  is  named  is  construed 
by  some  to  mean  in  perpetuity,  but  read  on  carefully  and  find  if  you 
will,  a  decision  that  they  have  indefinitely  the  right  t  ocllect  a  toll, 
which  is  the  real  privilege  they  enjoy.  So  that  the  perpetual  franchise 
when  compared  with  the  gas  franchise  of  ten  years  it  seems  to  me  falls 
to  the  ground,  because  there  is  in  one  case  no  limit  to  the  number  of 
pipes  and  in  the  other  there  is  a  decided  limit  both  as  to  the  streets  and 
the  number  of  tracks.  This  is  a  practical  question  that  I  think  every  one 
will  agree  on. 

Now,  the  other  proposition  suggested  here  for  amendment,  the  Nash 
code  suggestion.  They  have  there  a  proposition  which  I  understand 
you  are  going  to  strike  out.  I  hope  you  will.  It  is  more  vicious  than 
the  present  law,  and  I  am  going  to  show  you  before  I  get  through,  in 
addition  to  what  Mr.  Baker  has  said,  how  vicious  the  present  law  is. 
But  the  amendment  in  the  Nash  code  provided  in  the  first  place  for 
greater  ease  for  old  companies  to  extend  their  tracks  into  new  territory. 
That  is  to  say,  under  the  present  law  if  an  extension  is  desired  in  a  cer- 
tain neighborhood  without  increase  of  fare,  the  company  may  make  it, 
provided  that  before  the  ordinance  is  passed  they  present  a  majority 
of  the  feet  front  of  the  property  owners  consenting  to  the  building  of  the 
line.  In  this  amendment  it  is  provided  that  in  a  case  of  extension 
the  consents  must  be  presented  before  the  work  is  done.     Do  you  see? 
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They  are  not  hampered  then  by  the  consents  of  property  owners  being 
required  before  the  passage  of  such  grant,  but  that  the  grant  passes  to- 
day and  the  work  may  be  done  five  or  ten  years  from  to-day,  whenever 
they  can  get  the  consent  of  the  property  owners.  I  do  not  think  anybody 
has  called  your  attention  to  that,  and  yet  that  is  the  provision  to  make 
it  easier  for  old  companies  to  get  additional  rights.  Ninety  per  cent, 
of  all  the  street  railroads  in  the  city  of  Cleveland  and  in  Cincinnati  have 
been  built  under  that  provision  and  have  not  been  built  under  the  original 
grant  provision,  which  required  competition  as  to  the  rate  of  fare.  Com- 
petition was  required  in  the  first  place,  but  only  one  person  wanted  to 
build  a  railroad.  When  the  first  railroad  was  built  in  Cleveland  a  mile 
and  a  half  long,  there  were  only  one  or  two  people  to  build  it.  They 
bid  for  it  —  one  bid.  It  was  accepted.  There  might  have  been  one  or 
two  others.  They  built  different  railroads  in  different  parts  of  the  city, 
nobody  wanting  two  systems  at  the  same  time.  And  from  those  little 
beginnings  everyone  of  those  roads  have  been  extended,  until  to-day 
we  have  200  miles  of  street  railroads  in  Cleveland,  and  I  don't  believe 
20  miles,  much  less  than  20,  was  ever  bid  for.  They  make  it  easy  to 
get  these  extensions  and  they  make  it  harder  for  any  competing  line  to 
build. 

Propose  a  three  cent  railroad  and  in  the  Nash  code  you  find  greater 
difficulties  thrown  in  the  way.  Low  fare  propositions  are  almost  en- 
tirely prevented  by  the  provisions  of  that  code.  It  has  been  so  difficult 
under  the  present  law  that  there  has  not  been  a  competing  line  succeed 
in  20  years  against  an  old  company.  There  are  so  many  opportunities 
to  defeat  the  aim  of  the  new  company  that  it  is  easy  to  block  it.  I  think 
20  years  ago  in  Toledo  at  the  end  of  a  long  fight  a  competing  company 
was  successful  in  getting  some  sort  of  a  hold,  and  finally  before  it  was 
v/ound  up  they  consolidated,  but  there  has  not  been  with  that  exception 
an  outsi|1e  grant  in  this  state  in  20  years  that  has  been  successful  under 
the  present  law,  and  the  Nash  code  makes  it  still  more  difficult.  Mr. 
Baker  has  pointed  that  out.  They  have  put  ingenious  provisions  in  that 
so  lap  over  each  other  that  they  multiply  the  chances  for  discussion  and 
dispute,  with  three  bodies  of  law,  each  referring  to  the  other,  that  I 
venture  to  say  —  the  man  who  wrote  it  knew  what  he  was  about  —  that 
it  ()U|^ht  to  be  entitled  a  provision  to  prevent  the  building  of  any  compet- 
ing; lines  in  opposition  to  any  of  the  old  companies  in  any  of  the  cities 
of  the  state  of  Ohio.  That  is  not  the  wish  of  this  legislature,  but  those 
provisions  are  in  the  Nash  code,  so-called. 
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Now,  just  a  moment  generally  on  the  subject  of  franchises.  There 
seems  to  be  in  the  air  a  feeling  that  but  for  long  time  grants  to  offer 
great  security  to  investors  there  would  not  be  any  street  railroads  built. 
That  is  a  fallacy,  that  is  not  true,  that  is  not  borne  out  by  the  facts.  The 
best  railroads  in  the  United  States  occupy  streets  to-day  where  their 
grants  can  be  determined  in  a  minute,  wl\ere  their  grants  can  be  de- 
termined in  some  cases  by  a  stroke  of  the  pen,  and  in  other  cases  by  a 
mere  act  of  the  body  giving  them  the  power,  they  having  reserved  in 
the  grants  the  right  to  alter,  amend  or  repeal.  The  grants  are  made 
ostensibly  for  25  years,  but  that  reservation  is  made  in  the  grants,  and 
yet  there  is  no  trouble  about  selling  a  four  per  cent,  bond  at  a  premium 
Tunning  50  years  on  that  property.  The  Brooklyn  bridge  is  the  finest 
street  railroad  property  in  the  world.  There  is  not  a  street  railroad  in 
any  city  on  earth  that  carries  the  number  of  passengers  that  ride  on  the 
street  cars  over  Broklyn  bridge,  yet  that  franchise  can  be  terminated  by 
the  superintendent  of  the  bridge  in  one  minute  without  process  and  the 
rails  and  everything  taken  off  the  street.  Was  there  any  hesitation  on 
the  part  of  the  people  when  they  proposed  to  build  across  the  bridge 
to  invest  $300,000  in  capital  under  not  ten  minutes  long?  Not  at  all. 
The  reason  vvas  this:  If  it  is  good  it  will  live,  if  it  is  not  good  it  ought 
to  die.  If  street  railroads  are  useful  they  can  live  because  of  their  use- 
fulness, and  the  railroads  that  have  short  franchises  pay  most  attention 
to  the  public  service  and  guard  best  their  interests  and  prevent  compe- 
tition and  prevent  trouble  by  simply  keeping  up  to  a  high  standard,  and 
when  low  fares  are  demanded,  if  they  are  in  reason,  they  meet  those  con- 
ditions. 

Only  a  few  years  ago  every  street  railroad  in  the  state  of  Massa- 
chusetts was  limited  by  a  franchise  that  might  be  determined  after  ninety 
days'  notice,  and  yet  forty-year  bonds  sold  at  a  premium.  I  could  give 
you  any  number  of  such  illustrations,  and  it  is  not  true  when  men  say 
to  you  that  capital  will  feel  insecure.  Capital  feels  most  insecure  when 
ihcy  are  trying  lo  hold  on  to  some  antiquated  scheme,  when  they  are 
tryincc  to  perpetuate  horse  cares  when  electric  cars  ought  to  run,  when 
they  are  tryin.c:  to  run  at  a  five  cent  rate  of  fare,  when  there  is  more 
profit  to-day  in  a  three  cent  fare  than  there  was  fwQ  years  ago  in  a  five 
cent  fare.  Improvements  have  gone  on  so  rapidly  that  these  propositions 
are  true,  and  the  best  franchise.  I  think,  is  that  franchise  that  is  shortest 
and  puts  the  burden  on  the  management  that  they  must  live  because  they 
ought  to  live  and  because  of  their  usefulness.     I  think  that  is  a  truism. 
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You  will  not  get  many  street  railroad  men  to  admit  it,  but  the  facts  will 
bear  me  out. 

Now,  coming  to  our  present  laws  as  they  are  on  the  books  to-day, 
it  is  almost  impossible  to  build  a  competing  line.  With  a  friendly  admin- 
istration in  Cleveland  and  with  everythng  to  our  advantage,  we  soon 
landed  in  the  courts  and  went  back  and  did  it  again,  and  still  we  are 
doing  it,  and  to-day  the  situation  is  that  while  every  city  government 
in  the  state  of  Ohio  is  really  declared  unconstitutional,  every  one  of  them 
is  free  to  make  a  grant  for  25  years  at  five  cent  fare,  except  the  city  of 
Cleveland,  and  they  are  enjoined  from  making  a  grant  of  ten  years,  or 
two  years,  or  two  minutes  at  a  three  cent  fare.    That  is  the  situation. 

I  have  no  doubt  you  will  find  a  remedy  before  you  get  through, 
but  the  present  law  makes  it  almost  impossible  to  do  this,  but  it  makes  it 
very  easy  for  old  companies  to  extend  all  over  the  city.  But  the  worst 
thing  in  the  present  law  is  this:  There  are  pages  regulating  the  build- 
ing of  new  grants  that  are  worth  very  little  in  the  first  and  that  are  most 
useful  to  the  people  in  that  they  might  bring  about  competition  and  oper- 
ate to  reduce  fares;  there  are  pages  of  restrictions;  consents  must  be 
gotten  first ;  advertisement  must  be  made ;  bids  must  be  taken  and  you 
must  follow  a  particular  form.  You  look  through  one  part  on  the  stat- 
utes till  you  become  bewildered,  and  if  you  follow  one  line  you  run  the 
risk  of  having  the  courts  take  the  other.  But  the  question  of  renewing 
franchises,  the  question  of  making  over,  giving  new  life  to  these  expir- 
ing franchises  —  those  in  Cleveland  that  are  about  to  expire,  those  in 
Cincinati  that  have  expired  under  this  law  that  has  been  declared  un- 
constitutional and  may  be  declared  unconstitutional  by  the  higher  court 
—  that  provision  can  be  found  in  a  line. 

At  the  end  of  section  2501  there  are  just  a  few  words:  Provided 
that  at  the  expiration  of  the  franchises  they  may  be  extended  for  not 
more  than  twenty-five  years  upon  such  terms  as  to  the  council  seem  just 
and  equitable.  There  is  not  another  line  anywhere  after  that.  There  is 
not  a  condition  necessary  of  property  owners'  consent ;  there  is  no  com- 
petition provided  for;  there  is  no  doubt  thrown  on  the  validity  of  that 
extension,  it  is  simple  and  i)lain.  They  may,  if  the  council  care,  extenid 
ior  2^  years,  and  they  have  been  doinj:^  it.  In  Cincinnati  they  extended 
•()  vears.  Where  the  interests  of  the  owners  of  these  valuable  franchises 
were  at  stake  they  have  by  various  means  succeeded  in  keeping  the  open 
d'  '>r  for  the  extension  of  their  life,  for  the  renewal  of  their  grant.  The 
courts  have  even  deeided  that  those  words  ''renewed  at  the  expiration" 
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does  not  mean  at  the  date  of  expiration,  but  if  it  is  a  few  years  before 
it  makes  no  difference.  The  Supreme  Court  says  that.  They  take  not  the 
last  year  to  extend,  they  are  not  confined  to  the  proposition  that  on  a 
day  or  a  year  they  may  extend,  but  they  can  do  it  eight  years  before,  or 
seven  or  six.  They  can  pick  the  time  when  a  favorable  council  is  elected 
and  if  they  fail  the  fir^t  time  they  may  try  again.  And  they  have  merely 
to  succeed  in  winning  one  council  and  they  have  won  their  fight.  There 
is  not  a  single  safeguard  in  it. 

You  would  not  let  a  city  make  a  debt  of  a  few  hundred  thousand 
dollars  or  a  big  city  a  debt  of  a  million  or  a  few  million  dollars  without 
referring  it  to  the  people,  and  yet  in  these  few  words  if  you  let  it  stand 
as  the  law  is  to-day  —  and  now  it  is  more  dangerous  than  ever,  because 
not  only  Cleveland's  franchises  are  expiring  but  Cincinnati's  are  being 
declared  unconstitutional,  and  you  have  in  the  two  cities  of  Cincinnati 
and  Cleveland  expiring  franchises  that  are  worth  and  could  be  sold  in  the 
market  for  more  money  than  the  combined  city  debts  of  those  cities, — 
you  let  the  council  renew  those  franchises  without  giving  the  people  the 
right  to  ratify  them.  The  franchises  in  those  two  cities  are  worth  more 
than  all  the  debts  of  Cincinnati  and  Cleveland  combined  and  you  could 
sell  them  for  that  price  in  addition  to  requiring  the  purchaser  to  pay 
to  the  owners  full  and  complete  compensation  for  all  their  property,  full 
price  for  all  that,  for  all  land  and  buildings  and  rails  and  tracks  and 
pavements  and  everything —  in  addition  to  that  you  ccr.M  sc'l  them  to-day 
for  enough  money  on  a  25-year  franchise  to  pay  the  debts  of  those  cities. 
Do  you  think  you  ought  to  leave  that  so  that  at  the  mere  whim  of 
any  council  elected  at  any  one  of  ten  years  that  they  may  try?  Isn't  it 
wise,  isn't  it  in  the  interest  of  good  government,  isn't  it  in  the  interest  of 
fair  play  that  you  should  at  least  require  —  and  that  is  the  practical 
suggestion  I  make  to  you  —  that  you  should  at  least  require  that  no 
ordinance  renewing  a  franchise  shall  be  valid  until  it  has  received  a 
majority  vote  of  the  people  of  the  community?  That  is  fair,  that  is  safe. 
The  people  won't  ratify  a  grant  that  they  are  not  in  favor  if.  The 
council  can  not  sell  out  the  people,  you  can  not  in  any  way  defeat  their 
wishes.  It  will  remove  the  incentive  for  men  to  be  elected  to  these 
positions  for  the  very  purpose  of  being  in  the  game  when  these  big 
franchises  are  being  granted.  I  say  that  it  is  safe,  that  is  wise,  that  is  a 
fair  proposition,  and  with  that  you  can  leave  it  that  if  they  want  to  make 
the  men  under  those  circumstances  pay  a  five-cent  fare  or  a  three-cent 
fare  that  they  may  do  it  only  when  the  people  ratify  it.  You  require  a 
28 
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two-thirds  vote  to  put  a  bonded  debt  on  a  city  or  village  and  I  am  only 
suggesting  that  you  make  it  a  majority  vote.  That  will  be  perfectly  safe. 
They  will  never  have  money  enough  or  interest  enough  to  corrupt  the 
community  or  a  majority  of  them,  but  by  concentration  on  a  mere  city 
council  and  on  a  bare  majority  of  that  body  damage  may  be  done. 

You  may  as  a  result  of  this  so  arrange  that  the  principal  cities  will 
all  jump  in  and  renew  their  franchises,  renew  their  grants  in  that  same 
line  without  any  protection  and  you  will  give  away  from  56  to  70  millions 
of  the  people's  money,  whether  it  is  represented  in  low  fares  or  repre- 
sented in  an  absolute  sale,  and  I  don't  think  any  one  of  you  individually 
would  do  that. 

Ask  these  railroad  men  if  that  is  not  true.  Investigate  it  for  your- 
selves, and  if  you  are  leaving  that  door  open,  if  you  are  leaving  it  open 
so  that  70  or  80  million  dollars  may  be  taken  from  the  people  for  all  time 
to  come  in  low  fares,  if  that  is  true  and  that  is  the  provision  of  the  code, 
then  it  is  your  duty,  as  I  believe  it  will  be  your  pleasure  to  try  and  insert 
in  that  code  some  proposition  that  will  safeguard  that  very  point.  Don't 
let  men  ask  for  perpetual  franchises  and  then  say  we  will  not  take  that 
but  strike  it  all  out  and  leave  it  just  as  it  is. 

Don't  let  them  come  in  now  to  cure  grants  that  are  made  —  they  say 
fairly  made  —  in  Cincinnati.  I  hear  from  some  people  who  live  there 
that  they  were  not  fairly  made,  but  the  people  were  humbugged  and 
defrauded  in  those  original  grants,  that  they  never  were  granted  but  that 
they  were  taken  by  men  at  their  own  risk,  as  a  man  takes  a  stolen  watch. 
You  ought  to  be  very  careful  how  you  cure  those  grants  and  not  per- 
petuate a  grant  in  Cincinnati  that  they  tell  me  was  procured  in  fraud, 
and  I,  for  one  citizen,  believe  it.  This  curative  proposition  has  another 
sting  in  it  that  1  want  to  call  your  attention  to  because  I  understand  that 
it  will  be  before  this  house  and  senate  for  consideration.  It  is  the 
so-called  curative  provision.  Read  it  carefully  and  you  will  find  that  it 
has  gone  very  much  further  than  ever  before.  It  provides  not  only  that 
the  grants  shall  be  made  g(X)d  that  are  invalid,  but  that  they  might  be 
extended  before  or  after  the  expiration  for  not  exceeding  25  years  from 
the  date  of  the  expiration. 

That  means  this :  That  they  have  taken  out  the  words  "renewed  at 
their  expiration"  which  the  courts  have  given  some  latitude  to.  There 
is  no  authority  to  renew  them  after  their  expiration.  Under  the  statute 
as  it  stands  now  it  nnist  be  done  before.  This  gives  them  the  right  to 
have  it  before  or  after.     It  leaves  the  use  of  the  streets  and  the  tracks 
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to  companies  during  any  interregnum  that  may  exist  so  that  it  will  allow 
it  to  go  without  any  risk  or  interruption.  You  are  curing  that.  You 
will  provide  a  sort  of  indefinite  extension  beyond  the  time  until  it  is 
renewed.    These  words  can  not  mean  anything  else. 

But  in  addition  to  that  it  amounts  to  this :  that  with  a  20-year  grant 
thus  made  for  20  years  —  an  unexpired  grant  —  under  the  curative  propo- 
sition that  comes  from  Cincinnati  and  has  been  introduced  in  the  senate 
and  now  in  the  Guerin  code,  they  may  ask  a  renewal  for  25  years  from 
the  date  of  its  expiration,  and  that  would  amount  to  a  45  year  grent  —  20 
years  and  25  years.  That  is  one  of  the  propositions.  If  you  want  to  do 
your  duty  well,  watch  and  weigh  carefully  every  word  that  is  put 
into  the  franchise  provision.  You  have  the  best  lawyers,  the  brightest 
minds,  the  greatest  politicians  to  deal  with.  They  are  studying  up  every 
trick  to  so  arrange  this  code  if  they  can  not  get  franchises  in  perpetuity 
that  they  will  get  them  for  45  years,  25  years  more,  or  that  they  will 
fix  up  this  present  law  so  that  no  matter  what  you  do  you  can  only 
extend  them  to  the  men  who  now  own  the  grants. 

That  is  what  the  present  law  provides  for  and  what  the  Guerin  code 
provides  for  —  the  so-called  Cincinnati  curative  proix)sition.  It  does  not 
say  you  may  grant  them  to  anybody  on  such  terms,  but  it  is  made  to  mean 
you  can  grant  them  to  the  present  owners  and  no  one  else.  It  means 
you  may  only  grant  them  to  t  hem  on  such  terms  as  they  will  accept 

There  is  a  way  out  of  the  difficulty.  In  addition  to  the  proposition 
that  no  ordinance  should  hn  j^^ood  until  approved  by  the  people  —  that 
will  stop  it,  that  will  cure  it  —  there  is  one  step  further  you  ought  to  go, 
and  that  is  to  provide  that  when  a  grant  is  renewed  at  its  expiration  it 
shall  be  renewed  only  to  the  individuals  or  company  that  will  agree  to 
carry  passengers  at  the  lowest  rates  of  fare  and  have  competition  on 
the  subject,  which  is  the  best  way  to  find  out  how  low  the  fare  can  be 
made.  It  will  be  the  best  way  to  determine  wh©  will  carry  at  the  lowest 
rates  of  fare,  not  by  the  mere  whim  of  the  council  or  somebody's  propo- 
sition or  the  argument  of  some  railroa  dattomey  or  some  lobbyist  who 
will  say  they  can  not  do  better  than  five  cents  because  it  costs  them  now 
about  three  and  a  half  cents  to  carry  passengers.  Put  the  question  up 
to  competition.  Let  men  who  will  put  up  a  big  bond  in  money  or 
security  that  they  will  agree  to  carry  out  the  terms  of  the  contract  — 
require  as  large  a  bond  as  you  like  —  propose  to  take  those  roads  and 
operate  them  at  the  lowest  rates  of  fare  and  only  allow  the  council  to 
make  the  grant  to  such  a  person  or  corporation. 
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But  you  will  say,  what  about  the  old  street  railroad,  are  you  going 
to  treat  them  that  way  ?  My  answer  is  no.  I  would  treat  the  old  street 
railroad  very  much  more  fairly  than  the  owners  of  street  railroads  to-day 
treat  their  tenants  when  a  25-year  lease  expires.  To  any  railroad  pres- 
ident or  stockholder  who  comes  ancl  says,  "Would  you  take  our  property, 
would  you  destroy  our  property  at  the  end  of  25-years?"  I  say  no. 
Those  men  if  you  have  a  lease  of  25  years  of  ground  and  you  put  a 
structure  on  it,  at  the  end  of  the  25  years  will  take  your  structure  and 
it  is  their  property  without  any  compensation.  I  think  that  is  immoral, 
I  think  that  is  wrong.  I  think  it  would  be  wrong  for  a  city  to  let  street 
railroad  companies  invest  their  money  in  a  street  railroad  —  though  they 
say  nothing  about  what  they  are  going  to  do  at  the  end  of  the  time  when 
the  25  years  is  up — I  say  the  community  ought  to  safe-guard  the 
interests  of  those  people  in  providing  that  if  any  one  else  than  the  pres- 
ent owner  or  the  then  owner  should  be  the  lowest  bidder,  that  lowest 
bid3er  shall  be  required  to  pay  full  value  for  all  the  property  they  have  as 
a  going  concern,  less  reasonable  depreciation  and  plus  15  or  20  per  cent 
for  good  will.  Pay  them  well  for  it,  let  them  be  paid  more  than  the  price 
of  their  property,  and  on  that  provision  of  articles  accept  bids.  If  the 
old  company  is  the  lowest  bidder,  no  harm  is  done.  If  any  other  com- 
pany is  the  lowest  bidder  then  they  are  absolutely  secure  in  that  the  full 
and  fair  value  of  their  cars  and  tracks  and  pavement  and  power  house 
and  everything  will  be  paid,  if  they  want  to  take  it.  They  will  want  to 
take  it ;   there  will  be  no  trouble  about  that. 

Mr.  Thomas:  How  would  you  arrive  at  the  valuation  of  the  old 
company's  property? 

Mr.  Johnson:  You  would  not  have  the  power  to  require  them  to 
sell.  If  you  had,  you  might  require  a  system  of  arbitration  of  some 
kind  or  let  the  courts  determine  it;  but  you  should  require  the  lowest 
bidders  —  you  would  invite  bids  on  that  plan  —  to  give  an  ample  bond  to 
make  good  their  proposition  —  you  ought  to  make  them  deposit  it  in 
money  —  that  they  will  pay  to  the  old  company  the  price  that  they  can 
agree  upon  for  the  value  of  this  property,  the  value  of  the  property  less 
depreciation  and  plus  20  per  cent.  In  case  they  fail  to  agree  within  a 
given  time,  then  such  price  as  the  council  shall  fix  as  the  value  of  their 
property.    They  will  never  let  it  go  to  the  council,  they  will  agree. 

Now,  that  is  the  way  we  do  it  in  Cleveland  to-day.  We  have  what  we 
call  free  territory.  The  city  council  reserves  the  right  to  let  any  other 
company  use  the  tracks  on  certain  streets  upon  such  terms  as  the  council 
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shall  fix  unless  the  parties  agree.  The  parties  always  agree.  I  suggest 
that  as  a  way.  At  any  rate,  I  would  be  fairer  with  the  street  railroad 
companies  than  the  men  who  rent  property  to-flay  are  to  their  tenants. 
I  would  give  them  the  security  that  they  know  when  they  come  to  the  end 
of  their  grant  they  are  not  going  to  be  thrown  out  and  have  to  sell  their 
property  as  junk.  They  would  be  warranted  and  encouraged  to  keep 
their  property  up  to  the  highest  standard,  because  they  would  want  it 
appraised  high. 

Mr.  Thomas :  What  would  you  do  with  the  bonds  given  by  the  com- 
pany? 

Mr.  Johnson:  I  don't  think  we  would  have  anything  to  do  with 
them  but  I  will  answer  your  question  this  way :  There  are  no  street  rail- 
roads that  I  know  of  and  there  may  be  some  I  don't  know  of — in  which  the 
physical  property  under  the  rule  I  have  proposed  would  not  bring  a  great 
deal  more  than  the  bonds.  Bondholders  don't  invest  except  on  a  plank 
that  the  physical  property  fairly  appraised  will  cover  the  bonds.  The 
stockholders* would  have  the  first  chance  in  bidding  for  the  future.  I 
think  in  every  case  the  old  company  would  be  the  successful  bidder.  I 
think  the  old  company  would  not  take  the  chance.  They  might  bid  for 
three  cent  fare  and  somebody  else  might  bid  for  three  cent  fare,  and  as 
between  the  old  company  and  the  new  at  the  same  rate  the  old  company 
ought  to  have  the  preference,  and  that  will  cure  it.  But  this  is  a  means 
by  which,  dealing  fairly  with  them,  you  can  at  the  same  time  deal  fairly 
with  the  public  and  secure  a  low  rate. 

If,  instead  of  this  the  legislature  leaving  a  great  code  as  a  monument 
to  the  men  who  make  it,  the  result  of  your  work  is  to  facilitate  the  giving 
away  of  50,  70  or  100  millions  of  the  property  of  the  people  of  this  state, 
you  will  find  that  the  monument  you  will  leave  will  be  an  unenviable  one, 
and  I  don't  believe  there  is  a  man  within  the  sound  of  my  voice  if  he  be- 
lieves the  proposition  that  that  risk  exists  would  cast  his  vote  to  leave 
that  door  open. 

Mr.  Thomas:  By  what  method  would  you  submit  to  the  people  the 
question  as  to  whether  a  franchise  should  be  granted  originally  or  re- 
newed ? 

Mr.  Johnson:  My  method  would  be  to  require  the  council  shall 
advertise  for  bids,  naming  the  conditions,  one  of  the  conditions  being 
that  the  successful  bidders  shall  pay  the  owners  if  fthey  cannot  agree, 
such  price  as  the  council  shall  fix  as  just  and  equitable  for  their  property. 
Then  when  the  day  arrives  you  open  the  bids.     I  would  not  require 
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any  ticket  bidding.  I  would  let  the  fare  be  the  cash  fare  for  one  person, 
so  that  they  would  have  to  pay  five,  four  or  three  cents.  You  may 
require  that  there  shall  be  universal  transfers  given.  When  the  bids  are 
opened  you  will  find  some  five,  some  four  and  some  three  cent  bids. 
I  think  you  will  find  mostly  three  cent  bids.  It  goes  to  the  council  and 
the  council  should  determine.  If  you  want  to  make  it  additionally  safe 
I  would  say  the  council  should  only  give  it  to  another  person  if  the  bid 
is  lower  than  the  bid  of  the  old  company,  so  that  company  would  be  en- 
titled to  the  first  choice. 

Mr.  Thomas :  You  have  said  this  question  you  would  not  leave  to 
the  council? 

Mr.  Johnson :  I  would  leave  it  all  to  the  council,  but  I  would  subject 
the  ordinance  they  pass  to  the  approval  of  the  people. 

Mr.  Thomas :  Let  the  council  fix  it  in  the  first  place  and  then  submit 
it  to  the  people  before  it  goes  into  effect? 

Mr.  Johnosn :  That  is  it  —  require  ratification. 

Mr.  Silberberg:  Are  there  any  other  roads  that  you  know  of  be- 
sides the  one  in  Washington  city  that  have  not  a  franchise  for  any  period 
whose  bonds  are  selling  at  four  per  cent,  or  thereabout? 

Mr.  Johnson :  I  don't  remember  any  recent  quotations,  but  I  know 
the  bonds  of  the  old  Boston  road  sell  at  a  premium.  The  Brooklyn  bonds 
are  not  selling  at  a  premium,  but  they  are  selling  very  much  up  to  par. 

Mr.  Silberberg :  You  say  the  Washington  city  street  railway  bonds 
are  selling  at  four  per  cent.  ? 

Mr.  Johnson .  I  don't  know  of  that.  They  are  selling  very  well  up. 
The  old  Pennsylvania  lines,  I  suppose,  sell  at  a  great  deal  of  a  pre- 
mium. 

Mr.  Bracken:  Is  it  generally  admitted  that  franchises  are  always 
secured  through  corruption? 

Mr.  Johnson :  It  is  generally  charged.    I  don't  believe  it  is  admitted. 

Mr.  Bracken :  Wouldn't  there  be  more  efficiency  and  less  corrup- 
tion if  we  had  public  ownership? 

Mr.  Johnson:  Of  course,  I  am  in  favor  of  the  community  owning 
the  street  railroads,  Mr.  Bracken,  and  I  appeared  before  a  committee 
once  and  discussed  that.  We  both  favored  that,  but  from  diflFerent  rea- 
soning we  came  to  the  same  conclusions. 

I  want  to  say  to  you,  Mr.  Silberberg,  that  you  can  look  close  home 
in  this  proposition  of  whether  securities  will  sell  on  grants  that  can  be 
determined  at  will.    Every  grant  of  privilege,  every  charter,  every  right 
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in  the  state  of  Ohio  is  subject  at  the  will  of  this  legislature  to  repeal, 
alteration  pr  amendment.  The  constitution  of  the  state  of  Ohio  is  abso- 
lute and  complete.  Just  read  it,  that  section  is  not  often  referred  to.  You 
will  find  that  no  charter,  no  grant  can  last  longer  than  the  will  of  this 
legislative  body,  but,  of  course,  it  is  pretty  difficult  to  have  general  laws 
made  that  will  repeal  them.  Our  bonds  do  sell  in  this  state  of  all  our 
steam  railroads  and  everything  else  at  a  very  high  rate,  and  yet  they  are 
all  subject  fo  that  provision. 

Mr.  Silberberg:  I  thought  when  a  franchise  was  granted  for  a  cer- 
tain period  that  came  within  a  constitutional  clause  that  it  could  not  be 
revised  by  the  legislature  ? 

Mr.  Johnson:  I  am  not  a  lawyer,  ask  the  others.  Lawyers  tell  me 
that  if  the  constitution  means  anything  it  means  all  grants,  all  privi- 
leges, all  immunities  shall  be  subject  to  alteration  or  amendment  or  repeal 
at  any  time.  If  these  are  not  grants,  immunities  or  privileges,  they  are 
not  subject  to  that,  but  I  have  always  presumed  they  were. 

Mr.  Price :  A  contract  entered  into  under  a  law  passed  by  the  legis- 
lature become  inviolable  under  a  provision  of  the  United  States  consti- 
tution. 

Mr.  Johnson :  Suppose  you  have  the  right  to  grant  a  street  railroad 
franchise  from  the  State  capital  and  pass  a  law  saying  all  street  railroad 
franchises  shalt  expire  in  50  years  from  to-day.  The  next  legislature 
repeals  that  proposition.  Will  the  grant  run  50  years  or  will  it  be  re- 
pealed ? 

Mr.  Price :  If  the  law  is  constitutional  and  the  grant  is  accepted  be- 
fore the  repeal  of  the  law  the  grant  will  stand  for  50  years. 

Mr.  Johnson :  You  may  be  right.  I  would  not  like  to  take  a  chance 
on  the  other  side  of  that  proposition.  But  it  occurs  to  me  if  the  legislature 
were  to  enact  a  law  that  all  street  railroad  franchises  in  the  state  of  Ohio 
should  expire  in  1950  that  would  be  a  good  law,  that  would  fix  the  date 
of  the  expiration  of  those  franchises.  If  the  next  legislature  repealed  it 
and  made  them  expire  at  20  years,  it  would  curtail  the  life  of  those  fran- 
chises. I  am  assuming  no  contract  intervening.  You  take  it  away  by 
that  act.  The  question  comes  up  that  one  legislature  can  not  bind  another 
as  to  the  life  of  a  franchise.  I  doubt  very  much,  though  Mr.  Price  may  be 
right,  I  doubt  very  much  if  this  -legislature  can  not  make  a  grant  for  50 
years  that  a  subsequent  legislature  cannot  revoke.  I  doubt  very  much 
that  'they  can  empower  any  other  body  to  make  a  grant  that  a  subsequent 
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legislature  could  not  revoke.    In  other  words,  I  doubt  very  much  whether 
you  can  delegate  to  a  city  council  a  power  which  you  do  not  have. 

Mr.  Price:  If  this  legislature  passed  a  law  in  which  we  could 
embody  provisions  that  it  might  be  subject  to  change  by  any  subsequent 
legislature  that  would  not  be  any  50-year  franchise.  But  if  you  set  a 
definite  time  for  which  the  franchise  can  run  and  it  accepted  and  the 
grantee  goes  ahead  and  spends  money,  that  is  a  part  of  the  contract ;  but 
if  you  don't  set  any  time,  or,  in  other  words,  if  the  time  is  in  your  con- 
trol, then  it  is  not  a  50-year  franchise,  but  it  is  one  for  the  present. 

Mr.  Johnosn:  You  may  be  right  and  the  courts  may  uphold  that; 
but  if  a  grant  is  made  in  the  way  you  speak  of  for  50  years,  if  you  allow 
them  to  make  a  grant  for  50  years,  it  does  not  seem  to  me  that  the  fact 
that  you  put  in  your  grant  that  it  may  be  for  not  more  than  fifty  years  or 
it  may  be  such  time  as  the  legislature  may  hereafter  determine,  makes  it 
any  stronger  or  better  than  your  constitution.  You  propose  that  if  the 
law  provides  it  may  be  determined  any  time,  it  may,  but  if  the  constitu- 
tion provides  it  may  be  determined  any  time  is  not  that  quite  as  good  as 
the  statute? 

Mr.  Price :  The  legislature  can  not  override  the  constitution. 

Mr.  Johnosn:  And  the  constitution  says  that  all  grants,  immunities 
and  privileges  shall  be  subject  to  amendment,  alteration  and  repeal  at 
any  time.  It  seems  to  me  that  is  bigger  than  any  statute  or  anything  you 
can  put  into  the  statute  law. 

Mr.  Price:  I  think  you  can  regulate  and  control  under  that  provi- 
sion, but  when  it  comes  down  to  a  contractual  part  you  run  against  the 
constitution  of  the  United  States. 

Mr.  Johnson:  That  is  the  danger  of  my  proposition,  and  I  would 
like  to  have  to  go  before  a  court  and  argue  that. 

On  motion  the  committee  adjourned  to  meet  at  2  o'clock,  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Columbus^  Ohio,  September  lo,  1902,  2:00  o'clock  P.  M. 
Pursuant  to  recess,  the  Special  Committee  on  Municipal  Codes  of 
the  House  of  Representatives,  was  called  to  order  by  the  Chairman. 
On  roll-call  the  following  members  were  present: 

Comings,  Denman, 

Painter,  Hypes, 

Price,  Willis, 

Cole,  Gear, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Huffman, 

Silberberg,  Brumbaugh, 

Worthington,  Sharp.     . 

The  Chairman:  Gentlemen:  —  The  arrangement  for  this  after- 
noon is*  that  Mr.  E.  M.  Thresher,  of  Dayton,  shall  speak  to  us  in  the 
interest  of  the  State  Board  of  Commerce  Code,  so-called,  introduced  by 
Mr.  Chapman,  of  Montgomery.  Mr.  Thresher  will  address  the  com- 
mittee. 

Mr.  Thresher :  Mr.  Chairman,  and  Gentlemen  of  the  Committee :  — 
I  esteem  it  a  great  honor  to  be  invited  to  appear  before  this  committee. 
I  should  not  be  here,  were  it  not  for 'the  fact  that  for  some  twenty-five 
years  past,  circumstances  have  compelled  me,  through  a  very  plain  and 
ordinary  business  man,  to  give  some  particular  attention  to  municipal 
government,  and  for  three  or  four  years  past,  my  associates  of  the  State 
Board  of  Commerce  have  seen  fit  to  place  the  representation  of  their 
interests  in  my  hands,  and  this  is  my  excuse  for  being  here. 

If  you  ask,  what  has  the  State  Board  of  Commerce  to  do  with  the 
municipal  cole,  I  reply  that  from  the  very  commencement  if  its  organi- 
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zation,  it  has  given  attention  to  this  question :  it  is  one  of  the  purposes 
of  its  organization,  because  commercial  development  and  business  pro- 
gress, in  very  large  measure,  depend  upon  good  government,  the  pro- 
gressive, impartial  officers,  the  tax  gatherer,  and  to  freedom  from  op- 
pression ;  it  goes  to  where  it  finds  the  best  opportunity,  and  where  there 
is  the  most  intelligent  government,  and  the  most  farseeing  statesman- 
ship —  there  business  thrives  to  the  largest  extent. 

The  State  Board  of  Commerce  was  organized  in  1891,  and  among 
its  various  committees  was  a  very  competent  one,  of  which  I  believe 
Judge  Blanding  was  at  the  head.  Upon  the  question  of  municipal  affairs, 
we  found  that  the  cities  of  our  state  were  being  disorganized  by  ill- 
i»dvised  and  ripper  legislation;  that  the  tendency  was  away  from  the 
constitution;  that  a  pernicious  tendency  with  regard  to  classificati6n  of 
cities  was  coming  to  obtain  in  municipal  government.  With  a  view  to 
correct  this,  the  committee  drafted  a  bill,  looking  to  the  organization, 
or  the  formation  of  a  code,  of  a  commission  to  revise  the  laws  of  the  state, 
so  that  the  cities  might  be  governed  by  general  laws  of  uniform  appli- 
cation. The  result  of  that  was  the  Pugh-Kebler  bill,  a  most  excellent 
one  in  its  way,  and  while  it  undertook  to  pass  upon  questions  that  the 
State  Board  of  Commerce  had  never  touched,  yet  we  gave  it  our  fullest 
and  most  cordial  assistance,  and  tried  to  see  it  through  the  legislature. 
At  the  commencement  of  that  session,  about  three  years  ago,  we  had  an 
open  meeting;  the  Senate  was  kind  enough  to  give  us  the  use  of  the 
Senate  Chamber,  and  we  extended  a  written,  formal  invitation  to  every 
member  of  the  Senate  and  House  to  come  and  hear  the  questions  dis- 
cussed. The  meeting  was  in  the  evening,  and  it  is  a  matter  of  dispute 
whether  there  were  three  or  six  members  of  the  joint  body  present 
I  am  willing  to  concede  the  six.  As  one  eminent  leader  when  asked 
what  was  the  progress  of  the  code  bill,  said:  "I  don't  know;  can  you 
blame  me  for  not  being  ready  to  vote  for  a  measure  of  four  hundred 
pages  that  I  haven't  read  through  and  don't  understand?"  Toward  the 
close  of  the  session,  when  it  was  apparent  that  the  code  was  not  going 
to  get  even  respectful  consideration,  there  was  a  consultation  of  the 
executive  members  of  our  board,  and  we  said:  "This  will  not  do;  what 
is  the  difficulty?"  Why,  there  were  no  two  cities  in  the  state  of  Ohio 
governed  exactly  alike,  and  no  bill  which  undertook  to  bring  them  all 
down  to  one  form,  could  get  votes  enough  to  pass  it.  The  result  of  the 
consultation  was  the  formation  of  what  is  known  as  the  State  Board  of 
Commerce  bill,  which  was  introduced  as  the  Seiber  bill.    It  was  too  late 
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to  pass  it,  but  the  intention  was  to  have  it  receive  careful  consideration 
and  then  come  up  at  a  subsequent  session  of  the  legislature.  These 
were  the  reasons  that  led  to  the  formation  of  that  bill. 

What  is  the  history  of  our  municipal  government?  Going  back  to 
the  old  select  system  of  New  England,  that  was  ideal  for  the  time; 
citizens  met  in  town  meetings  and  chose  a  few  selectmen  who  managed 
the  public  affairs  as  they  managed  their  own  private  business.  But 
with  the  growth  of  the  public  business,  the  men  who  had  time  to  give, 
were  no  longer  able  to  give  it;  the  men  whose  time  was  valuable  were 
not  willing  to  give  it,  and  so  it  drifted  into  the  hands  of  a  lower  class 
of  men.  men  who  were  willing  to  give  time,  and  then  came  the  election 
of  the  city  council.  But  with  the  further^  growth  of  public  business, 
increased  public  facilities  became  necessary.  First,  they  needed  a  light- 
ing plant.  The  money  invested  in  the  first  gas  plants,  was  always  lost, 
and  by  and  by  the  company  came  to  be  lucrative,  and  it  was  claimed 
they  were  charging  exorbitant  rates  —  exorbitant  profits,  and  a  new 
company  was  organized.  The  price  fell  because  of  competition,  and  both 
companies  lost  money.  Then  shrewdly  seeing  the  advantage,  the  two 
companies  consolidated,  and  then  the  price  was  put  back  to  the  old  fig- 
ure. Then  the  corporation  said:  "We  must  look  after  our  interests." 
Without  taking  your  time  to  trace  these  things  further,  we  can  see  there 
the  development  of  the  political  boss,  the  man  who  gives  his  time  to 
promote  legislation.  Now,  there  is  nothing  like  a  boss,  if  you  have  the 
right  kind,  the  difference  is,  we  don't  get  the  right  kind.  And  so,  with 
this  development,  came  our  complex  and  highly  organized  system  of 
municipal  government  in  the  various  cities  of  the  state. 

The  elaboration  of  this  system  leads  to  a  desire  for  change  in  three 
directions:  First,  with  the  natural  growth  of  the  city  —  take  the  city 
of  Dayton,  in  which  I  live;  we  have  a  board  of  water  works  of  three, 
elected  by  the  people;  the  board  is  usually  Democratic,  elected  by  Re- 
publicans; it  is  the  only  elective  board  in  the  city  and  the  Democrats 
usually  nominate  most  excellent  men,  experts,  in  fact  —  and  the  Repub- 
licans elect  them.  Then  we  have  a  Board  of  Fire  Commissioners,  which 
is  bi-partisan,  elected  by  the  city  council ;  we  have  another  board,  which 
is  bi-partisan,  appointed,  I  think,  by  the  Tax  Commission.  We  have  a 
Board  of  City  Affairs,  a  bi-partisan  board,  appointed  by  the  mayor, 
and  then  we  have  a  Tax  Commission,  appointed  by  the  mayor.  Now, 
all  of  these  boards  have  represented  the  growth  of  the  city,  from  time 
to  time.    Some  years  ago.  the  streets  were  managed  by  the  city  council, 
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but  all  at  once,  the  bottom  fell  out  of  the  macadamized  streets,  and  wc 
had  to  have  new  streets.  The  first  thing,  we  had  to  get  a  bill  through 
for  $300,000  to  provide  for  new  streets ;  then  we  got  the  Board  of  Re- 
view, which  created  the  Board  of  City  Affairs,  which  has  given  us  our 
streets,  and  our  streets  have  been  fairly  well  managed,  as  these  things 
go.  You  will  notice  no  two  of  the  boards  are  alike,  each  representing 
some  particular  phase. 

The  causes  that  call  for  the  continuous  change  in  the  forms  of  city 
government,  are  three: 

First,  the  natural  growth  of  the  city.  At  first  they  need  but  few 
privileges ;  by  and  by  they  need  water  works  and  a  fire  department  and 
a  police  department  and  a  police  court  and  expensive  streets.  From  time 
to  time,  the  old  machinery  wears  out  and  has  to  be  replaced  with  new. 
Then  again,  a  large  portion  of  the  city  government  has  come  as  a  protest 
against  the  inroads  of  the  spoils  system,  and  the  desire  to  turn  Demo- 
crats out  and  put  Republicans  in,  or  to  turn  Republicans  out  and  put 
Democrats  in.  Now,  the  consensus  of  opinion  of  those  who  give  the 
subject  study,  is,  that  the  city  business  should  be  conducted  upon  busi- 
ness principles ;  that  there  is  no  politics  in  the  putting  out  of  a  fire,  the 
arrest  of  a  criminal,  or  the  furnishing  of  pure  water  for  the  children 
to  drink;  that  should  be  in  the  hands  of  experts,  and  that,  while  the 
people  should  have  the  choice  to  say  how  these  things  shall  be  done,  yet, 
the  ones  who  do  the  work  should  be  selected  because  of  their  special 
ability  to  do  those  things. 

Now,  that  brings  me  to  the  point,  which  is,  that  our  observation  has 
been,  that  it  is  impossible  to  draft  any  code  that  will  answer  for  all  the 
cities  of  the  State ;  there  is  a  demand  for  change  because  of  the  growth 
of  the  city:  and  there  is  another  reason  for  it,  because  our  cities  arc 
obliged  to  assimilate  a  large  element  of  foreign  population  that  comes 
heie,  the  peasant  class  from  foreign  countries,  and  they  are  not  fitted  for 
self-government.  I  am  connected  with  an  iusurance  company,  and  about 
fen  or  fifteen  years  ago,  we  used  to  get  policies  from  Cleveland,  written  for 
Hungarians  and  Russians,  and  there  was  some  anxiety  about  it;  wc 
said,  "These  foreigners  can't  be  trusted ;"  but  presently  it  was  found  they 
were  liberty-loving  people,  they  were  getting  homes ;  now  they  are  coimted 
among  our  best  citizens.  They  came  here  from  a  foreign  despotism, 
perhaps;  they  came  educated  to  certain  ideals,  in  name,  but  knowing 
nothing  about  how  to  carry  out  those  ideals ;  but  they  were  industrious, 
and  they  had  to  be  assimilated.     Those  same  conditions  preval  to-day  in 
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our  largest  cities.  Further,  there  may  be  a  condition  existing  in  one 
city  that  will  call  for  a  change  that  is  not  needed  in  another,  and  there- 
fore, we  have  become  convinced  that  you  cannot  get  a  single  code  that  will 
suit  all  the  cities  of  the  State. 

What  is  the  remedy  ?  Why,  simply  that  provided  in  our  bill ;  that, 
providing  for  a  general  law  as  to  the  frame  of  municipal  government, 
providing  what  that  government  shall  comprehend, — the  minor  details, 
largely  insignificant,  should  be  determined  on  the  ground.  Whether  our 
board  of  waterworks  in  Dayton  shall  continue  as  it  is,  whether  it  shall 
be  a  bi-partisan  board  of  four  elected  at  one,  or  four  or  five  different 
periods  or  whether  our  government  shall  be  that  of  the  so-called  Fed- 
eral plan,  which  everybody  wants,  except  the  majority  of  those  who  have 
had  it  let  the  city  determine  for  itself. 

Now,  the  objection  we  in  Dayton,  should  make  to  the  Federal  plan,  is, 
that  it  undoes  the  work  of  the  past  fifteen  years ;  that  it  would  tear  down 
all  the  safeguards  which  the  people  need;  that  it  would  give  unlimited 
opportunity  for  spoils;  that  it  would  make  changes  where  we  don't 
need  change,  and  would  cause  continuity  where  change  would  be  better ; 
but,  if  the  people  of  Cleveland  and  Columbus  want  that,  why  not  let 
them  have  it?  if  the  people  of  Cincinnati  and  Dayton  do  not  want  it,  why 
should  they  have  it?  As  to  the  constitutionality  of  the  code  you  present, 
I  make  no  argument ;  that  has  been  a  question  argued  to  you  by  abler 
men ;  but  upon  the  question  before  us,  which  is  one  of  principle  and  of 
the  practice  of  government,  I  can  say  there  is  not  a  form  of  government, 
either  in  Columbus,  or  Cincinnati  or  Dayton  or  Cleveland,  but  it  has 
largely  come  about  in  the  way  I  have  said, — out  of  their  respective  needs. 
Now,  what  has  been  the  history  of  this?  Why,  the  cities  have  quietly 
dictated  their  own  f -^rms  of  government ;  here  comes  up  a  bill  from  the 
flourishing  and  goodly  city  of  Springfield,  calling  for  some  change ;  the 
member  from  Clarke  county  introduces  it.  It  refers  simply  to  Springfield. 
It  is  asked,  "Do  your  people  want  it?"  The  answer  is  that  they  do. 
Then  we  will  vote  for  it.  The  city  of  Dayton  has  dictated  its  govern- 
ment ;  at  the  last  session  of  the  legislature,  they  passed  a  bill  fixing  the 
salaries  of  the  firemen  by  statute;  it  went  through,  because  Davton 
wanted  it,  there  was  no  objection  on  its  part,  and  nobody  else  cared. 

Now,  the  principle  at  issue,  that  there  are  local  differences  which 
should  and  must  be  recognized,  is  correct;  but  it  has  been  recognized 
in  an  unconstitutional  and  an  illegal  and  a  mischievous  way.  We  pro- 
pose to  do  in  a  rational,  constitutional  and  beneficial  way  that  which  you. 
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in  the  end,  will  have  to  do.  We  do  not  present  the  details  of  a  code, 
because,  as  I  say,  the  Pugh-Kebler  code  met  with  scant  courtesy.  Then 
we  considered  whether  we  should  have  a  new  code  commission ;  we  went 
all  over  the  ground,  and  discussed  the  feasibility  of  proceeding  on  new 
lines.  Then  came  the  Committee  of  the  State  Bar  Association,  asking 
us  to  join  them  for  the  revision  of  the  Pugh-Kebler  code,  or  bill,  so  we 
stepped  to  one  side,  and  gave  them  the  right  of  way.  The  bill  came  be- 
fore you  in  the  spring ;  I  believe  there  were  about  two  hundred  amend- 
ments, but  it  never  had  a  show  of  passage. 

Any  code  that  you  pass,  applying  uniformly  to  all  the  cities  of  the 
State,  when  it  goes  into  operation,  and  the  smaller  cities  are  compelled  to 
take  on  an  expensive  form  of  government  that  they  do  not  need,  in  place 
of  the  government  they  like,  and  want, — will  cause  difficulty  and  onnpU- 
cation  and  trouble ;  you  will  have  the  same  old  difficulty  over  again,  you 
will  find  that  you  have  simply  transferred  the  pressure.  A  carbuncle  h 
coming  in  an  inconvenient  part  of  the  body ;  the  physician  applies  some 
remedy  which  scatters  it,  and  the  result  is,  you  have  half. a  dozen  boils, 
where  you  had  only  one. 

You  have  Cleveland  and  Cincinnati,  which  have  never  agreed  with 
each  other  about  anything  for  long  at  a  time,  and  Columbus  and  Da3rton, 
perhaps,  in  one  class,  and  each  class  will  be  coming  up  and  asking  for 
remedy,  because  the  conditions  are  burdensome. 

Why  should  not  the  people  be  left,  under  general  laws,  which  fix 
their  charters,  to  determine  the  minor  details  for  themselves?  If  they 
want  a  certain  thing  in  Cincinnati  that  is  proper,  let  them  have  it.  And 
so  with  the  other  cities. 

Now,  the  investigations  of  the  National  Municipal  League  have  been 
immensely  interesting;  they  have  gathered  the  municipal  history  of  all 
the  leading  cities  of  the  country,  and  the  fact  has  developed  that  there 
is  no  form  of  municipal  government  that  is  not  doing  well  somewhere, 
and  that  there  is  no  form  of  municipal  government  that  is  not  an  utter 
failure  somewhere.  The  reason  is,  that  conditions  diflfer,  and  what  docs 
for  one,  will  not  do  for  another,  and  what  will  answer  for  a  third,  will 
not  fit  either  of  the  other  two.  You  will  remember  what  the  Duke 
Angelo  says  in  "Measure  for  Measure :" 

"We  must  not  make  a  scarecrow  of  the  law, 
Setting  it  up  to  fear  the  birds  of  prey, 
And  let  it  keep  one  shape,  'til  custom  make  it 
Their  perch  and  not  their  terror." 
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The  figure  may  be  infelicitous,  but  it  seems  to  me  to  apply  to  our 
forms  of  municipal  government.  I  think  sometimes  we  can  compare  it 
to  some  of  our  great  lightning  express  trains,  which  are  made  up  every 
day  tO  go  around  the  world;  there  are  the  rails,  the  organization,  the 
power,  the  equipment  the  same,  every  day.  The  train  starts  from 
Cincinnati  to  go  to  New  York ;  one  day  there  is  the  sleeping  car  and  the 
dining  car  and  the  chair  car  and  the  express  car  and  the  ladies'  car  and 
the  baggage  car  and  the  mail  car,  each  for  its  various  use.  You  could 
not  make  one  car  that  would  accommodate  all  of  those;  you  could  not 
make  all  trains  alike;  one  day  you  will  have  the  train  made  up  almost 
entirely  of  sleepers,  another  day,  perhaps,  half  the  train  will  be  dining  cars, 
and  so  it  varies.  The  train  is  made  up  according  to  the  conditions  and 
necessities  and  the  service,  but  it  always  goes  under  the  general  law  and 
the  equipment  is  always  there.  Now,  you  have  the  equipment,  we  are  all 
under  the  general  law,  and  you  should  give  the  people  a  chance  to  express 
themselves  upon  these  different  questions  of  their  own  local  interests  and 
leave  them  to  determine  the  details. 

As  I  say,  as  to  the  constitutionality,  that  has  been  argued  by  those 
abler  than  myself ;  I  shall  leave  that  question  to  them ;  but  you  must  not 
forget  the  foundation  of  our  organization,  and  you  can  always  trust  the 
people.  A  few  years  ago,  the  notion  was  prevalent  that  the  people  were 
not  all  powerful,  and  you  will  remember  when  the  tales  of  oppression  and 
terror  came  to  our  ears  from  the  fair  isle  of  Cuba,  and  when  every  man 
was  considering  what  was  to  be  done.  Then  came  the  great  calamity  that 
overtook  our  battleship  in  the  harbor  of  Manila,  and  without  regard  to 
party  or  section,  all  over  our  country  went  up  the  cry  of  the  people,  and 
the  power  of  the  people  rose,  and  the  vox  populi  was  in  truth  the  vox  dei, 
and  it  will  always  be  so.  When  you  make  the  people  understand  that 
you  are  putting  their  interests  in  their  own  hands,  and  that  you  trust 
them,  when  you  call  upon  them,  that  is  the  answer  you  will  always  get, 
and  we  shall  have  no  definite  and  satisfactory  regulation  of  this  problem 
of  municipal  government,  until  we  go  back  to  the  constitution  for  the  en- 
actment of  general  laws  of  uniform  application,  leaving  the  minor  details, 
under  those  general  laws,  to  be  adjusted  to  the  locality  where  they  are  to 
be  put  in  force. 

Now,  under  any  code  that  is  before  you — and  I  have  no  criticsm  to 
make  upon  any  —  I  am  not  here  for  that  purpose  —  under  any  of  these 
codes,  when  it  come  to  putting  them  in  operation,  you  will  have  difficulty. 
When  you  undertake  to  make  them  applicable  to  all  the  cities,  half  the 
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citizens  of  the  State  will  rise;  it  will  be  with  them  as  it  was  with  the 
Irishman  and  his  coat ;  when  somebody  told  him,  "Pat,  your  coat  doesn't 
have  very  much  fit  to  it." — "Sure,"  says  he,  "I  wasn't  there  when  they 
measured  me  for  it."  Now,  the  measures  of  the  cities  of  the  State  were 
not  there  when  the  code  measures  were  taken,  and  they  will  be  heard 
from. 

There  is  a  magnificent  opportunity,  gentlemen,  such  as  has  seldon 
come  to  the  State  of  Ohio,  or  to  any  State,  before  you  now.  The  State 
of  Ohio  has  come  to  be  a  recognized  leader,  not  only  in  politics,  bu: 
in  many  other  things ;  more  than  anything  else,  it  has  come  to  be  recc^- 
nized  as  furnishing  the  qualities  for  the  leadership  of  men,  and  here 
is  an  opportunity  to  take  the  lead  in  that  which  lies  at  the  basis  of  oiu* 
system,  that  organization  which  finds  its  ground  and  warrant  for  exist- 
ence in  the  progress  of  our  communities,  our  homes,  our  business,  our 
charities, — all  that  goes  to  make  up  the  complex  sum  of  our  municipalities, 
and  certainly,  it  is  worthy  of  giving  to  it  your  most  mature  consideration. 
We  present  to  you,  gentlemen,  that  which  is  the  mature  result  of  our 
observation ;  it  is  the  right  thing  to  do,  and  it  is  the  only  thing,  in  the 
long  run,  that  you  can  do.  We  have  been  at  it  nine  years;  we  may  be 
at  it  nine  years  more.  For  nine  years,  it  has  been  our  business,  we  are 
the  pioneers  in  this  domain. 

Why,  gentlemen,  do  you  know  that  it  was  the  agitation  of  the  state 
board  of  commerce  that  made  it  possible  to  bring  about  that  decision — 
to  stop  the  tide  of  vicious  and  unconstitutional  legislation? — It  is  to  such 
studies,  it  is  to  such  educational  measures,  that  you  must  look,  to  main- 
tain and  confirm  any  form  of  government  which  you  establish. 

Tf  any  member  has  any  question  he  desires  to  ask,  I  shall  be  most 
happy  to  answer,  if  I  can. 

Mr.  Hypes :  Mr.  Thresher,  you  stated  that  as  it  is  now  organized, 
your  waterworks  board  is  elective? 

Mr.  Thresher:     Yes. 

Mr.  Hypes :  And  that  because  of  better  nomination  by  one  political 
party  than  by  the  other,  the  voters  of  the  opposite  party  saw  to  it  that 
these  men  were  elected? 

Mr.  Thresher:     That  is  true. 

Mr.  Hypes:  Suppose  a  plan  is  devised,  whereby  the  board  or  de- 
partment of  public  service,  and  the  board  or  department  of  public  safety, 
!  )  be  romposed  of  one  or  more  men,  to  be  elected  rather  than  appointed, 
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what,  in  your  judgment,  would  be  the  result  as  to  the  personnel  of  that 
board  or  department? 

Mr.  Thresher:  In  the  waterworks  board,  one  man  is  elected  every 
year  for  three  years.  For  example,  a  prominent  member  of  that  board  is 
Mr.  Gessler,  who  is  the  consulting  engineer  of  a  large  company;  he  is 
not  a  politician,  but  in  the  first  ward  of  Dayton,  which  is  Republican  by 
500,  Mr.  Gessler,  though  a  Democrat,  carried  that  ward  by  about  200. 
There  is  rto  politics,  as  I  say,  in  pure  water.  I  think  the  people  of  Dayton 
would  prefer  to  have  the  board  of  city  affairs  elected,  but  I  don't  think 
they  would  desire  to  have  them  all  elected  at  once. 

Mr.  Hypes:  I  inferred  that,  because  of  the  statement  you  made  in 
saying  that  better  men  were  elected  as  waterworks  trustees,  simply  be- 
cause they  were  better  men,  and  not  because  of  any  particular  party  affilia- 
tions, that  principle  would  also  hold  true  for  these  other  departments 
which  are  elective? 

Mr.  Thresher:  Well,  it  might  or  it  might  not.  Now,  when  the 
Democratic  waterworks  trustee  was  elected,  he  was  the  only  one  elected ; 
all  the  rest  went  Republican ;  the  Republicans  would  scratch  one  or  two, 
but  when  we  ask  a  stalwart  Republican  to  scratch  the  whole  ticket,  or  the 
main  ticket,  he  won't  do  it. 

Mr.  Price:    You  are  president  of  the  state  board  of  commerce? 

Mr.  Thresher:    Yes. 

Mr.  Price :     What  kind  of  an  organization  have  you  ? 

Mr.  Thresher:  The  state  board  of  commerce  represents  the  organi- 
zation of  commercial  bodies  of  the  State;  its  consistent  bodies  are  the 
Cleveland  Chamber  of  Commerce,  the  Cincinnati  Chamber  of  Commerce; 
the  Columbus  Board  of  Trade^  the  Dayton  Board  of  Trade,  and  perhaps 
a  dozen  other  minor  bodies,  and  they  have  associate  members,  or  honorary 
members,  scattered  throughout  the  State;  it  represents  the  organized 
business  bodies  of  the  State. 

Mr.  Price:    You  have  by-laws  to  govern  your  organization? 

Mr.  Thresher:    Yes,  sir. 

Mr.  Price:  xAnd  to  govern  them  at  the  time  they  affiliate  with  you 
as  the  state  board  ? 

Mr.  Thresher :     Oh,  yes ;  it  is  a  very  elaborate  system. 

Mr.  Price:    How  many  people  are  represented  through  the  state 
board  of  commerce,  then,  as  you  would  say,  without  reference  to  the  hon- 
orary member  you  spoke  of? 
29 


450  Proceedings  on  Municipal , Code, 

Mr.  Thresher :  Well,  I  don't  know ;  I  believe  the  Cincinnati  Cham- 
ber of  Commerce  has  some  2,000  business  firms ;  the  Cleveland  Chamber 
of  Commerce  perhaps  as  many,  and  our  Da)rton  Board  of  Trade  has  per- 
haps 250  to  300  firms ;  they  are  representative  business  firms  of  the  state. 

Mr.  Price:  The  Cleveland  Chamber  of  Commerce  took  action  in 
favor  of  the  Federal  plan  ? 

Mr.  Thresher :     Yes. 

Mr.  Price:  Then  that  Chamber  of  Commerce  does  not  attempt  to 
voice  its  sentiments  through  your  state  board? 

Mr.  Thresher:  No;  in  that  case,  no.  Every  one  of  the  constituent 
bodies  is  governed  by  the  local  influence. 

Mr.  Price:     It  had  that  right? 

Mr.  Thresher :    Yes,  most  certainly. 

Mr.  Price :  To  what  authorities  on  constitutional  law  have  you  sub- 
mitted your  code  ?  To  what  authority  have  you  gone  to  get  advice  as  10 
its  constitutionality? 

Mr.  Thresher:     Well,  I  believe  you  have  heard  our  representative. 

Mr.  Price:     Mr.  McMahon? 

Mr.  Thresher:  And  Judge  Stewart.  The  constitutional  questions 
I  express  no  opinion  on ;  as  I  say,  I  am  not  a  lawyer,  only  a  plain,  or- 
dinary business  man.  Let  me  say  on  that  question,  that  we  believe  the 
bill  to  be  constitutional;  if  it  is  not  constitutional,  if  the  constitution  does 
not  permit  the  people  of  a  municipality  a  voice  in  the  details  of  the  organi- 
zation of  local  government, — it  is  high  time  to  amend  the  constitution. 

Mr.  Price :  The  question  now  in  dispute — I  think  you  can  under- 
stand it  Mr.  Thresher,  I  think  I  have  a  fair  comprehension,  and  probably 
can  express  it — is,  for  the  last  fifty  years,  finder  the  present  constitution, 
and  prior  to  that,  as  well,  the  legislature  has,  at  different  times,  empowered 
council  to  create  officers  by  ordinance;  I  do  not  suppose  there  has  ever 
been  a  day  in  the  history  of  Ohio,  since  early  in  the  beginning  of  the  last 
century,  but  what  that  was  the  case.  But  there  are  certain  lawyers  now 
that  say  the  recent  decision  of  the  Supreme  Court  squints  in  the  direction 
that  that  power  is  unconstitutional  now,  under  our  consitution. — ^That  is 
the  question  now. 

Mr.  Thresher:  Well,  sir,  I  will  answer  that  by  telling  you  that  I 
have  a  friend  who  says  he  never  will  employ  a  cross-eyed  man  or  anyone 
that  squints. — Everything  should  be  looked  right  square  in  the  face. 

Mr.   Price:     There  is  no  power  to  keep  the  Supreme  Court  from 
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squinting ;  when  they  squint,  we  have  to  squint,  too ;  they  stand  supreme 
over  the  constitution. 

Mr.  Thresher :  Do  you  really  think  so  ?  They  may  squint,  but  then 
I  would  look  straight  at  it,  if  I  were  you.  If  I  should  ever  be  a  legislator, 
I  would  not  squint  for  anybody. 

Mr.  Price :  You  would  not  advise  us  to  put  a  bill  on  the  statute 
books,  or  a  law,  with  the  municipalities  in  the  shape  they  are  now,  that 
-would  not  be  of  any  more  force  than  the  laws  that  have  been  declared 
tmconstitutional  would  you  ? 

Mr.  Thresher :  Well,  no ;  and  if  I  supposed  I  were  oflFering  such  a 
thing,  I  would  not  be  here.  We  come  with  a  remedy  for  all  that, — ^and 
the  only  remedy.  ,  Now,  if  you  were  in  the  state  of  a  train  that  is  in  a 
-ditch,  and  impeding  travel  so  that  no  other  trains  can  be  run,  the  first 
thing  to  do  is  to  get  out  the  wrecking  train,  get  the  cars  and  debris  off 
the  track,  put  your  train  on  the  track,  then  start  the  trains  to  running  on 
schedule.  Our  State  Board  of  Commerce  will  meet  next  January ;  when 
the  legislature  meets  again,  we  shall  be  glad  to  have  the  use  of  the  senate 
chamber  and  we  hope  you  will  all  come  and  meet  with  us. 

Mr.  Price :  I  have  this  to  say,  myself,  that  I  don't  think  the  decision 
of  the  Supreme  Court  goes  quite  so  far  as  that ;  I  think  council,  under  our 
constitution,  has  power  to  create  an  office  by  ordinance.  But  the  threat 
is  made  that  that  power  is  going  to  be  overturned;  then  what? 

Mr.  Thresher:  Oh,  well,  we  have  heard  whole  families  talk  that 
way.  The  legislature  of  the  State  of  Ohio  is  going  to  be  here  doing  busi- 
ness every  year ;  if  there  is  any  doubt  as  to  our  constitution,  let  us  amend 
the  constitution.  But  I  do  not  give  an  opinion;  why  should  a  plain, 
business  man  give  an  opinion  on  a  constitutional  question? 

Mr.  Price :  I  am  nbt  asking  you  to  give  an  opinion ;  I  am  not  ask- 
ing you  to  discuss  the  constitutional  question.  I  would  look  at  those  my- 
self, being  a  lawyer,  and  if  I  wanted  to  know  something  about  business, 
I  would  probably  come  to  you.  But  I  wanted  you  to  understand  some- 
thing about  the  propositions  that  are  confronting  us.  There  is  a  sort  of 
an  inspiration  through  certain  codes,  or  an  attempted  inspiration,  that 
certain  codes  will  be  held  constitutional,  and  that  others  would  not  be? 

Mr.  Thresher :  Well,  you  know  the  old  hymn, — "Sure  I  must  fight, 
if  I  would  reign, — increase  my  courage.  Lord." 

Mr.  Worthington:  If  I  understand  you,  what  your  organization 
^'ants,  is  a  flexible  code  ? 
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Mr.  Thresher :  Which  takes  out  of  politics  and  out  of  the  legisla- 
ture the  municipal  government  of  the  cities,  and  leaves  them  to  settle 
those  things,  instead  of  fighting  them  out  here, — provide  for  general  laws. 

Mr.  Worthington :  You  think  the  same  kind  of  a  code  that  would 
apply  satisfactorily  to  Dayton,  might  not  suit  Cleveland? 

Mr.  Thresher:     I  am  sure  of  it. 

Mr.  Worthington:  Therefore  you  want  it  flexible  enough  to  fit 
both? 

Mr.  Thresher:  To  adapt  it  to  different  cities. — Gentlemen,  I  wish 
to  thank  you  for  your  courtesy  in  hearing  me.  I  bid  you  Godspeed  in 
your  important  work,  and  I  am  sure  it  will  be  satisfactory,  when  it  is  done. 

On  motion,  the  Committee  went  into  executive  session. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Wednesday,  September  io,  1902. 
7 130  P.  M. 

The  committee  met  pursuant  to  adjournment,  all  members  being 
present,  except  Messrs.  Painter,  Guerin  and  Cole. 

The  Chairman:  We  have  before  us  tonight  a  portion  of  the  pro- 
gramme which  had  been  arranged  for  tomorrow.  Mr.  York,  who  needs  no 
introduction  to  this  committee,  will  speak  upon  the  merits  of  the  York  code. 

Mr.  York :     Mr.  Chairman  and  Gentlemen  of  the  Committee : 

I  thank  you  for  your  kindness  in  extending  to  me  an  opportunity  to 
make  a  few  remarks  in  support  of  House  Bill  No.  9.  It  is  proper,  I  should 
say,  that  this  bill  has  been  drafted  by  a  gentleman  who  was  more  able  to 
draft  an  important  bill  than  myself.  When  it  came  into  my  hands  I  had  no 
knowledge  of  the  bill,  but  since  that  time  I  have  given  it  considerable 
thought.  The  bill  has  been  printed  only  a  few  days,  but  I  take  it  for 
g^ranted  the  committee  undoubtedly  have  read  the  bill  and  understand  the 
substance  of  it. 

This  bill  contains  all  the  subjects  that  any  bill  contains  that  has  been 
introduced  to  the  General  Assembly.  All  the  powers  mentioned  in  section 
1692,  Revised  Statutes,  are  contained  in  this  bill,  commencing  with  Hne 
15,  and  are  contained  within  the  second  section.  It  also  contains  the  present 
provisions  providing  for  the  organization  of  cities  and  villages.  The  only 
things  that  should  raise  any  question  before  this  General  Assembly  in  this 
l)ill  are  the  first  fourteen  lines,  or,  commencing  with  line  8  and  ending 
w-ith  line  14,  inclusive. 

The  bill  provides  purely  a  home  rule  plan  as  to  all  of  the  subjects 
mentioned  in  these  lines ;  that  is,  that  the  municipality  shall  have  the  power 
to  maintain  all  the  departments  that  might  be  necessary  in  any  munici- 
pality. The  present  plan  is  that  these  departments  are  to  be  prescribed 
by  a  general  statute  enacted  in  long  terms,  covering  several  pages,  while 
this  plan  proposes  to  submit  the  question  of  establishing  the  departments 
that  the  cities  desire  to  a  constitutional  convention,  a  convention  consisting 
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of  delegates  elected  by  the  municipalities,  which  should  meet  and  establish 
a  constitution  for  the  municipalities,  and  under  this  constitution  they  may 
have  home  rule.  The  city  of  Cleveland  might  have  the  federal  plan,  while 
the  city  of  Cincinnati  might  have  the  board  plan  and  the  city  of  Columbus 
any  other  plan. 

The  only  question  that  can  be  raised  about  this  bill  is  the  question  of 
its  constitutionality.  There  is  a  general  demand  of  the  people  of  this  state 
that  they  have  the  privilege  of  saying  in  their  own  municipality  whether 
they  shall  have  a  federal  plan,  a  merit  system,  a  board  plan  or  any  other 
kind  of  plan.  If  our  constitution  authorizes  that  and  it  is  within  the  power 
of  the  legislature  to  pass  a  law  of  such  nature,  this  General  Assembly  can 
soon  adjourn  and  go  home  and  we  can  avoid  assuming  a  responsibility  and 
a  duty  here  which  is  rather  more  than  we  ought  to  undertake. 

The  subject  of  this  discussion  is  whether  the  proposed  matter  incor- 
porated in  House  Bill  No.  9  will  stand  the  test  of  the  constitution.  It  is 
not  my  purpose  to  indulge  in  a  discussion  of  the  bill  other  than  its  consti- 
tutional features.  When  we  consider  that  our  present  constitution,  now 
over  fifty  years  old,  was  adopted  for  the  express  purpose  of  arresting  and 
preventing  future  evils  which  had  become  the  result  of  improvident  legis- 
lation under  the  old  constitution,  and  that,  the  supreme  court  of  Ohio  in 
more  than  thirty  different  cases  has  held  a  certain  construction  of  those 
parts  of  the  constitution  pertaining  to  the  organization  and  government 
of  municipalities,  and  that  such  construction  has  been  recently  reversed 
by  the  same  court,  we  are  led  to  consider  a  new  interpretation  of  the  con- 
stitution. An  examination  of  the  decisions  of  our  supreme  court  furnish 
us  but  little,  if  any,  light  upon  the  subject  now  under  discussion,  and,  we 
are  therefore  bound  to  conclude  that,  whether  this  bill  be  constitutional  or 
unconstitutional,  our  argument  must  be  found  in  reason  and  established 
principles  rather  than  in  a  specific  judicial  determination  of  the  question 
by  our  own  courts. 

The  main  question  involved  in  the  discussion  of  this  bill  is  whether 
the  General  Assembly  has  the  constitutional  power  to  confer  upon  munici- 
palities legislative  functions  to  that  extent  which  may  be  necessary  to  give 
the  people  of  each  municipality  the  privileges  of  local  self-government  or 
home  rule.  This  subject  involves  the  consideration  of  section  i  and  6  of 
article  13  and  section  26  of  article  2  of  the  constitution.  The  first  to  be 
considered  is  section  6  of  article  13  which  has  so  often  been  repeated  that 
perhaps  it  may  seem  redundant  in  this  discussion  to  repeat  it  again,  but 
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being  unable  to  discuss  the  subject  without  repeating  it  and  analyzing  it 
in  sections,  I  beg  to  repeat  it  again.  Section  6,  article  13,  reads:  "The 
General  Assembly  shall  provide  for  the  organization  of  cities  and  villages 
by  general  laws  and  restrict  their  power  of  taxation,  assessments,  borrow- 
ing money,  contracting  debts  and  loaning  their  credit,  so  as  to  prevent 
jthe  abuse  of  such  power  —  the  true  literal  signification  of  the  language 
used  in  this  section  nowhere  expressly  indicates  that  the  General  Assem- 
bly shall  provide  for  the  local  government  of  cities  and  incorporated  vil- 
lages, but  does  expressly  provide  for  the  organization  of  cities  and  villages 
by  general  laws,  and  it  will  be  noticed  that  this  section  does  not,  by  the 
use  of  any  express  language,  provide  that  the  General  Assembly  shall 
provide,  by  general  laws,  for  taxation,  assessments,  borrowing  money, 
contracting  debts,  and  loaning  of  credits  by  the  municipalities,  but  express- 
ly provides  that  the  General  Assembly  shall,  by  general  law,  restrict  such 
power  so  as  to  prevent  the  abuse  thereof. 

If  the  language  used  in  this  section  was  found  in  any  otherplace  than 
in  the  constitution  of  Ohio,  unaccompanied  by  any  decisions,  it  appears  to 
me  that  its  language  is  so  plain  that  its  construction  could  not  fairly  be 
called  in  question,  and  if  we  were  starting  anew  and  were  organizing  the 
first  city  in  Ohio  under  this  section  of  the  constitution,  our  first  impression 
would  be  that  the  General  Assembly  should  provide  by  a  law  for  the 
organization  of  the  municipality,  or  in  other  words,  to  provide,  by  a  law, 
for  the  creation  or  birth  of  the  municipality,  and  that  the  municipality 
should  be  born  in  accordance  with  the  provisions  of  the  General  Assem- 
bly authorized  by  this  section  of  the  constitution,  and  after  it  had  become 
created  and  organized  that  the  only  control  of  its  future  that  the  General 
Assembly  could  retain  would  be  the  power  to  restrict  it  in  the  levying  of 
taxes,  making  assessments,  borrowing  money,  contracting  debts  and  loan- 
ing its  credit  within  the  limitation  so  as  not  to  be  an  abuse  of  the  power  it 
had  given  to  it  by  its  creation ;  and  this  construction  must  be  true  unless 
the  power  to  create  municipal  corporations  necessarily  implies  the  power 
to  provide  for  their  internal  government  for  all  time  to  come,  while  they 
exist  as  municipalities. 

For  the  sake  of  this  discussion,  I  shall  assume  that  the  language  used 
in  section  6  of  article  13,  implies  the  authority  to  provide  for  the  govern- 
ment of  municipalities  and  that  after  reading  into  this  section  what  is  im- 
plied, that  it  reads — "that  the  General  Assembly  shall  provide  for  the 
organization  and  government  of  cities  and  incorporated  villages  by  general 
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law. — And  it  must  be  conceded  that,  pursuant  to  section  26  oi  article  2, 
such  laws  are  of  the  general  nature  and  must  have  a  uniform  operation 
throughout  the  state,  and  that  they  cannot  be  passed  to  take  effect  upon 
the  approval  of  any  other  authority  than  the  General  Assembly  and  that 
under  section  i,  article  13,  the  General  Assembly  is  prohibited  from  passing 
special  acts  conferring  corporate  powers.  Giving  these  sections  a  strict 
construction  of  all  of  the  terms  expressly  stated  and  assumed  or  implied, 
nowhere  is  it  intimated,  either  expressly  or  by  implication,  that  the  power 
of  the  General  Assembly  to  confer  legislative  functions  upon  municipali- 
ties is  prohibited.  If  we  pass  a  general  law  which  confers  corporate  pow- 
ers it  cannot  be  an  inhibition  of  section  i,  article  13,  of  the  constitution, 
for  the  language  of  this  section  is  too  plain  and  the  decisions  of  the  court 
as  to  its  construction  are  too  many  to  cause  a  halt  here ;  for  this  section  has 
reference  only  to  special  acts  conferring  corporate  powers,  and  not  to  gen- 
eral acts,  and  nowhere  in  the  constitution  is  it  found  that  the  General 
Assembly  'is  prohibited  from  passing  general  laws  which  have  a  uniform 
operation  throughout  the  state,  conferring  corporate  powers.  The  sole 
restriction  in  the  conferring  of  corporate  power  is  confined  by  this  section 
of  the  constitution  to  the  passing  of  special  acts  by  the  General  Assembly. 
Bill  No.  9  is  a  proposed  law  of  a  general  nature  and  has  a  uniform  oper- 
ation throughout  the  state  for  it  provides  one  plan  and  system  for  the 
organization  of  cities  and  one  for  the  organization  of  incorporated  villages, 
and  though  it  does  not  particularly  specify  the  departments  that  each 
city  or  village  shall  have,  or  whether  they  shall  be  of  the  board  or  federal 
plan,  it,  nevertheless,  has  a  uniform  operation  throughout  the  state  for  the 
reason  that  it  provides  one  general  plan  for  the  organization  of  municipal- 
ities under  the  respective  divisions  of  cities  and  villages,  and  one  plan  for 
putting  in  operation  of  a  system  of  ordinances,  rules  and  regulations  for 
their  local  government ;  and  while  it  is  true  that  under  this  bill  the  city  of 
Cleveland  might  provide  for  a  federal  plan  of  government ;  the  city  of 
Cincinnati  for  a  board  plan,  and  the  city  of  Columbus  for  a  different  plan 
from  cither,  it  is  yet  true  that  the  foundation  for  the  authority  for  each 
and  all  of  the  plans  is  a  general  law  applicable  to  the  whole  state,  uniform 
in  its  operation,  but  subject  to  discretionary  exercise  in  such  manner  by 
the  municipality  as  the  people  thereof  may  demand,  and  we  are  therefore 
led  to  a  consideration  of  two  simple  propositions. 

l-'irst:    "Will  a  general  law,  having  a  uniform  operation  throughout 
the  state,  expressly  providing  for  the  organization  of  cities  and  villages, 
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and  for  the  organization  and  administration  of  municipal  government  by 
the  municipalities  themselves  within  the  limitations  expressly  mentioned  in 
the  general  law,  be  a  delegation  of  legislative  authority  by  the  General 
Assembly  T' 

Second:  "That  if  it  be  a  delegation  of  such  legislative  authority,  it 
is  prohibited  by  the  Constitution  ? 

By  reference  to  the  debates  of  the  conventions  of  1850-51,  the  result 
of  which  is  our  present  constitution  without  change  as  to  the  question 
under  this  discussion,  we  find  that  the  great  controversy  among  the  dele- 
gates to  that  convention  was  in  reference  to  private  corporations,  and  that 
whenever  an  attempt  was  made  to  offer  an  amendment  pertaining  to  cor- 
porations, it  resulted  in  much  discussion  and  that  the  main  subject  of  the 
discussions  was,  private  corporations,  and  that  section  6,  article  13,  was 
adopted  without  any  extended  debate  involving  any  of  the  questions  that 
we  are  considering  now,  and  I  am  informed  that  this  had  much  to  do  with 
the  interpretation  of  the  Constitution  pertaining  to  the  classification  of 
cities  and  villages  in  the  first  leading  case  which  our  Supreme  Court  has 
recently  overruled ;  for  the  reason  that  the  old  Constitution  permitted  the 
creation  of  municipalities  by  special  acts  and  the  objection  was  not  so 
much  to  special  acts  in  municipal  affairs  as  to  special  acts  pertaining  to 
private  corporations,  and  that  when  our  present  Constitution  took  effect 
there  were  many  municipalities  which,  under  the  old  Constitution  had  be- 
come created  by  special  acts  and  it  was  found  necessary  even  under  the 
new  Constitution  to  meet  the  varied  conditions  of  the  different  munici- 
palities, that  the  same  municipalities  be  perpetuated.  And  that  con- 
struction of  the  present  Constitution  recognizing  the  classification  of  cities 
and  villages,  was  a  matter  of  necessity  and  local  convenience  rather  than 
a  problem  of  strict  construction  of  the  Constitution.  And  following  that 
principle  the  General  Assembly  have  provided  by  special  acts  for  the  gov- 
ernment of  cities  and  villages,  and  the  Supreme  Court  have  held  that  they 
were  authorized  by  the  Constitution,  and,  now,  since  the  Supreme  Court 
have  held  that  all  such  special  acts  are  unconstitutional,  we  must  conclude 
that  while  the  special  acts  themselves  are  unconstitutional,  it  is  not  be- 
cause of  the  subject  matter  to  which  they  refer  cr  contain,  for  the  subject 
matter  of  such  acts  have  been  demanded  and  tolerated  by  the  courts  by 
reason  of  the  necessity  of  the  case,  but  that  it  is  the  special  act  itself 
which  is  authorized  by  the  Constitution,  and  therefore  it  is  not  against 
the  policy  nor  spirit  of  the  Constitution  for  the  city  of  Cleveland  to  have 
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a  Federal  plan,  the  city  of  Cincinnati  to  have  a  board  plan,  and  the  dty 
of  Columbus  to  have  any  other  plan,  but  the  special  act  in  each  particular 
case  providing  a  specific  plan,  is  the  thing  that  is  unconstitutional,  and 
therefore  while  it  has  been  the  demand  of  the  people,  the  aim  and  object 
of  the  General  Assembly,  and  the  settled  policy  of  our  Supreme  Court 
that  a  system  of  government  in  one  city  diflFerent  from  that  in  another, 
might  properly  exist  under  the  Constiution,  and  under  all  former  decisicMis 
it  might  be  created  by  special  acts,  the  recent  decisions  of  our  Supreme 
Court  goes  further  than  to  declare  that  this  form  of  government  must 
be  provided  by  general  laws,  and  not  by  special  acts.  And  this  decision 
is  not  so  far-reaching  in  its  scope  as  to  create  any  suspicion  that  the 
court  had  any  other  notion  than  that  all  local  government  for  munici- 
palities must  be  provided  by  a  general  and  not  a  special  act  of  the  General 
Assembly. 

First  proposition :  Will  a  general  law,  having  a  uniform  operation 
through  the  state,  expressly  providing  for  the  organization  of  cities  and 
villages,  and  for  the  organization  and  administration  of  municipal  govern- 
ment by  the  municipality  itself  within  the  limitations  expressly  mentioned 
in  the  general  law,  be  a  delegation  of  legislative  authority  by  the  General 
Assembly. 

As  to  this  proposition,  while  there  is  a  serious  doubt,  and  much  au- 
thority can  De  cited,  that  it  would  not  be  a  delegation  of  legislative  author- 
ity, on  the  principal  that  legislation  incidental  to  the  government  of  a 
municipality  once  created  by  a  general  law  is  necessarily  an  implied  power 
of  the  municipality,  I  shall  concede  that  it  would  be  a  delegation  of  legis- 
lative autnority  to  the  municipality  and  such  concession  oeing  made,  fur- 
ther discussion  will  be  based  upon  the  second  proposition. 

becond  proposition :  Is  such  delegation  of  legislative  authorit\'  for- 
bidden by  the  Constitution  ?  If  it  is  not  expressly  or  impliedly  forbidden 
by  the  Constitution  then  we  must  inquire  whether  when  the  Constitution 
is  silent  as  to  the  delegation  of  legislative  power  to  municipalities,  which  I 
assume  to  be  the  case  under  our  Constitution,  whether  it  can  be  exercised 
as  incidental  to  municipal  government. 

After  having  examined  the  authorities,  I  am  thoroughly  convinced 
that  it  is  no  longer  an  open  question  that  the  legislative  branch  of  the 
state  government  has  power  to  delegate  legislative  authority  to  a  municipaT 
corporation.     Here  I  desire  to  make  an  explanation.     I  have  discovered 
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there  is  a  diflFerence  between  the  delegation  of  powers  to  make  laws  and 
the  delegation  of  legislative  authority. 

No  man  would  contend  for  a  moment  that  the  general  assembly  had 
power  here  to  transfer  the  law-making  power  to  the  city  council  of  Cin- 
cinnati to  levy  ta^es  on  the  State  of  Ohio  or  to  sell  the  Ohio  canals,  be- 
cause that  would  be  transferring  the  power  to  make  laws  to  the  city  of 
Cincinnati,  that  would  be  a  delegation  of  law-making  power;  but  the 
question  that  we  are  considering  now  is  whether  when  the  general  as- 
sembly have  passed  a  law  providing  that  the  municipalities  shall  have 
a  code  they  cannot  under  the  constitution  delegate  legislative  power  upon 
an  authority  expressly  mentioned  in  a  general  law,  and  when  I  use  the 
words  "delegation  of  legislative  authority"  I  desire  to  have  it  understood 
in  that  sense :  I  quote  from  Volume  20,  American  and  English  Encyclo- 
pedia of  Law,  second  edition,  page  11 39: 

"The  legislative  braiich  of  the  government  has,  as  a  rule,  power  to- 
delegate  legislative  authority  incidental  to  municipal  corporations  to  the 
municipal  government  thereof;  but  where  there  is  a  constitutional  pro- 
vision prohibiting  the  State  from  being  a  party  to  or  interested  in  work 
of  a  specific  nature,  or  engage  in  carrying  on  such  work,  the  legislature 
cannot  authorize  municipalities  to  undertake  or  become  interested  in  work 
prohibited  by  the  state  itself." 

Following  this  subject  is  a  long  list  of  authorities  and  by  an  examina- 
tion of  which  it  will  be  found  that  this  proposition  is  fully  supported; 
the  principle  being,  that  where  legislative  authority  in  a  municipal  corpo- 
ration is  incidental  to  its  municipal  government,  the  General  Assembly  has 
power  to  delegate  such  legislative  authority  to  the  municipality,  but  where 
there  is  a  constitutional  provision  prohibiting  the  State  from  doing  a  cer- 
tain thing,  the  legislature  cannot  authorize  municipalities  to  do  that  which* 
it  is  prohibited  from  doing  itself.  The  foundatiton  for  the  power  of  th> 
(  c.'jeral  Asseoibl;/  to  dele'»ate  J'^gislative  authority  to  municipal  corpo- 
ration stands  upon  higher  grounds  than  a  claim  for  such  authority  by 
any  person,  board  or  tribunal,  not  municipal,  as  municipal  corporations  are 
the  highest  class  of  political  departments  of  the  State  and  it  is  absolutely 
necessary  for  their  existence  that  they  have  the  power  of  local  legislation 
in  order  that  the  ends  of  government,  through  the  General  Assembly, 
might  reach  the  circumstances  and  needs  of  a  dense  population,  which  the 
General  Assembly  itself  cannot  practically  reach  by  specific  laws. 
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I  now  read  from  Cooky's  Constitutional  Limitations,  b^inning  on 
page  225,  which  appears  to  me  to  be  in  support  of  the  proposition  for 
which  I  am  contending — **In  the  examination  of  American  constitutional 
law,  we  shall  not  fail  to  notice  the  care  taken  and  the  means  adopted  to 
bring  the  agencies  by  which  power  is  to  be  exercised  as  near  as  possible 
to  the  subjects  upon  which  the  power  is  to  operate. 

In  contradistinction  to  those  governments  where  power  is  concen- 
trated in  one  man,  or  one  or  more  bodies  of  men,  whose  supervision  and 
active  control  extends  to  all  the  objects  of  governments  within  the  terri- 
torial limits  of  the  State,  the  American  system  is  one  of  complete  decentral- 
ization, the  primary  and  vital  idea  of  which  is,  that  local  affairs  shall  be 
managed  by  local  authorities,  and  general  affairs  only  .by  the  central  au- 
thority ?  It  was  under  the  control  of  this  idea  that  a  national  constitution 
was  formed,  under  which  the  States  while  yielding  to  the  national  govem- 
jnent  complete  and  exclusive  jurisdiction  over  external  affairs,  conferred 
-Upon  it  such  powers  only,  in  regard  to  matters  of  internal  regulation,  as 
seemed  to  be  essential  to  national  union,  strength  and  harmony,  and  with- 
out which  the  purpose  in  organizing  the  national  authority  might  have 
been  defeated.  It  is  this,  also,  that  impels  the  several  states,  as  if  by 
common  arrangement,  to  subdivide  their  territory  into  counties,  towns, 
road  and  school  districts,  and  to  confer  powers  of  local  legislation  upon  the 
people  of  each  subdivision,  and  also  to  incorporate  cities,  boroughs,  and 
villages  wherever  the  circumstances  and  needs  of  a  dense  population 
seem  to  require  other  regulations  than  those  which  are  needful  for  the 
rural  districts. 

The  system  is  one  which  almost  seems  a  part  of  the  very  nature 
•of  the  race  to  which  we  belong.  A  similar  subdivision  of  the  realm  for 
the  purposes  of  municipal  government  has  existed  in  England  from  the 
earliest  aj^es ;  and  in  America,  the  first  settlers,  as  if  instinctively,  adopted 
it  in  their  frame  of  government,  and  no  other  has  ever  supplanted  it,  or 
even  found  advocates.  In  most  of  the  colonies  the  central  power  created 
and  provided  for  the  organization  of  the  towns :  in  one  at  leasts  the  towns 
preceded  and  created  the  central  authority ;  but  in  all,  the  final  result 
was  substantially  the  same,  the  towns,  villages,  boroughs,  cities  and 
counties  exercised  the  powers  of  a  more  general  nature. 

The  several  state  constitutions  have  been  framed  with  this  system 
in  view,  and  the  delegation  of  power  which  they  make,  and  the  express 
and  implied  restraints  which  they  impose  thereupon,  can  only  be  correctly 
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understood  and  contsrued  by  keeping  in  view  its  present  existence  and 
anticipated  continuance.  There  are  few  of  the  general  rules  of  consti- 
tutional law  that  are  not  more  or  less  affected  by  the  fact  that  the  powers 
of  government,  instead  of  being  concentrated  in  one  body  of  men,  are 
carefully  distributed,  with  a  view  to  being  exercised  with  intelligence, 
economy,  and  facility,  and  as  far  as  possible  by  the  persons  most  directly 
nad  immediately  interested. 

It  has  already  been  seen  that  the  legislature  cannot  delegate  its  power 
to  make  laws ;  but  fundamental  as  this  maxim  is,  it  is  so  qualified  by  the 
customs  of  our  race,  and  by  other  maxims  which  regard  local  govern- 
ment, that  the  right  of  the  legislature,  in  the  entire  absence  of  authoriza- 
tion or  prohibition,  to  create  towns  and  other  inferior  municipal  organiza- 
tions, and  to  confer  upon  them  the  powers  of  local  government,  arid  espe- 
cially of  local  taxation  and  police  regulation  usual  with  such  corporations, 
would  always  pass  unchallenged.  The  legislature  in  these  cases  is  not 
regarded  as  delegating  its  authority,  because  the  regulation  of  such  local 
afTairs  as  are  commonly  left  to  local  boards  and  officers  is  not  understood 
to  belong  properly  to  the  state ;  and  when  it  interferes,  as  sometime  it  must, 
to  restrain  and  control  the  local  action,  there  should  be  reasons  of  state 
policy  or  dangers  of  local  abuse  to  warrant  the  interposition :  Again,  on 
page  141,  Cooley's  Constitutional  Limitations,  Mr.  Cooley  says,  "Never- 
theless, as  the  corporators  have  a  special  and  peculiar  interest  in  the  terms 
and  conditions  of  the  charter,  in  the  powers  conferred  and  liabilities  im- 
posed, as  well  as  in  the  general  question  whether  they  shall  originally  be  or 
afterwards  remain  incorporated  at  all  or  not,  and  as  the  burdens  of  munici- 
pal government  must  rest  upon  their  shoulders,  and  especially  as  by  be- 
coming incorporated  they  are  held  in  law  to  undertake  to  discharge  the 
duties  the  charter  imposes,  it  seems  eminently  proper  that  their  voice 
should  be  heard  on  the  question  of  their  incorporation,  and  that  their  de- 
cisions should  be  conclusive,  unless,  for  strong  reasons  of  state  policy  or 
local  necessity,  it  should  seem  important  for  the  state  to  overrule  the 
opinion  of  the  local  majority.  The  right  to  refer  any  legislation  of  this 
character  to  the  people  peculiarly  interested  does  not  seem  to  be  questioned, 
and  the  reference  is  by  no  means  unusual. 

The  first  municipal  code  that  was  enacted  after  the  adoption  of  the 
present  constitution,  passed  May  3rd,  1852,  volume  50,  page  223,  provided 
in  twenty  sections  the  general  powers  and  privileges  of  municipal  corpora- 
tions, some  of  which  conferred  upon  the  legislative  authority  of  the  munici- 
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palities  in  general  terms  the  same  principles  of  home  rule  which  are  pro- 
posed by  this  bill,  except  not  to  so  great  an  extent.  For  instance,  in  section 
34,  of  that  act,  it  was  provided  that  municipal  corporations  shall  have 
power  to  make  and  publish,  from  time  to  time,  by-laws  or  ordinances  not 
inconsistent  with  the  laws  of  the  state  for  carrying  into  eflFect  or  discharg- 
ing the  powers  or  duties  conferred  or  required  under  that  act,  and  it 
further  made  it  the  duty  of  municipal  corporations  to  make  and  publish 
such  by-laws  and  ordinances  as  shall  be  necessary  to  secure  such  corpora- 
tions and  their  inhabitants  against  injury  by  fire,  thieves,  robbers,  burglars, 
and  all  other  persons  violating  the  public  peace,  for  the  suppression  of 
riots  and  gambling,  and  indecent  and  disorderly  conduct,  for  the  punish- 
ment of  all  lewd  and  lascivious  behavior  in  the  streets  and  all  other  public 
places,  and  they  shall  have  power  to  make  and  publish  such  by-laws  acnd 
ordinances  as  to  them  shall  seem  necessary  to  provide  for  the  safety,  pre- 
serve the  health,  promote  the  prosperity,  and  improve  the  morals,  com- 
fort and  convenience  of  such  corporation  and  the  inhabitants  thereof. 

Section  35  provided  that  by-laws  and  ordinances  may  be  enforced 
.  by  the  imposition  of  fines,  forfeitures  and  penalties  may  be  prescribed 
in  each  particular  by-law  or  ordinance  or  by  a  general  by-law  or  ordinance 
made  for  that  purpose. 

These  same  subjects  have  been  carried  into  the  present  Revised  Stat- 
utes, divided,  however,  in  several  sub-sections  to  section  1692. 

Sub-section  3  provides  that  the  municipal  corporation  shall  have  the 
power  to  prevent  injury  or  annoyance  from  anything  dangerous,  offensive 
or  unwholesome,  and  to  cause  any  nuisance  to  be  abated.  Under  this  sub- 
section the  village  of  St.  Mary*s  passed  an  ordinance  making  it  unlawful 
to  store  or  keep  in  larger  quantities  than  five  quarts  in  any  one  place,  any 
dynamite,  nitro-glycerine,  or  other  explosives  within  the  corporate  limits. 
Hays  was  prosecuted  for  a  violation  of  that  ordinance.  The  question 
raised  in  the  case  was  that  the  ordinance  under  which  the  party  was  con- 
victed was  invalid  for  want  of  power  in  the  village  council  to  pass  it.  The 
court  in  the  case  of  Hays  vs.  the  Village  of  St.  Mary*s,  55  O.  S.  197,  held 
that  the  passage  of  that  ordinance  was  within  the  power  conferred  by  said 
subdivision  3  of  section  1692.  In  this  case  we  have  the  principle  where  our 
supreme  court  has  held  that  the  council  of  a  municipal  corporation  might 
pass  an  ordinance  declaring  that  the  keeping  of  dynamite  or  nitro-glycerine 
in  lar2:er  quantities  than  five  quarts  in  one  place  is  a  nuisance,  whereas  the 
general  provisions  of  the  statute  says  nothing  more  than  that  the  council 
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may  provide,  by  ordinance,  to  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive  or  unwholesome,  and  to  cause  any  nuisance  to  be 
abated.  This  is  purely  a  delegation  of  legislative  authority  to  the  council 
to  legislate  upon  the  subject  of  a  nuisance  in  its  discretion,  and  in  a  thou- 
sand ways,  and  pertaining  to  a  thousand  subject  matters  none  of  which 
could  have  been  contemplated  in  the  passage  of  this  sub-section  3,  and  the 
force  and  effect  of  this  section  can  serve  no  other  purpose  than  to  confer 
upon  the  council  of  a  municipality  the  entire  authority  to  legislate  upon  such 
subjects,  and  in  this  case  the  court  held  that  the  village  council  had  such 
legislative  authority  under  this  section,  and  cited  AATiite  vs.  Kent,  11  O. 
S.,  560,  in  support  of  its  decision. 

Sub-division  7  of  section  1692  provides  that  the  council  may  regelate, 
restrain  or  prohibit  theatrical  exhibitions  and  public  shows.  The  supreme 
court  held  in  the  nth  O.  S.,  534,  Baker  vs.  Cincinnati,  that  the  municipal 
corporation  might  provide,  by  ordinance,  for  the  charge  of  a  sum  of  money 
for  a  license  to  give  theatrical  exhibitions  under  this  sub-section  7.  Here 
the  sub-section  does  not  provide  for  a  license  not  for  a  license  fee,  but  the 
court  held  that  the  municipality  had  such  legislative  authority  and  that  an 
ordinance  providing  for  a  license  and  a  license  fee  is  not  in  violation  of  any 
provisions  of  the  constitution. 

In  the  case  of  Buckholter  vs.  the  Village  of  McConnellsville,  20  O.  S., 
the  supreme  courts  lays  down  this  proposition.  **It  is  for  the  law-making 
power  of  the  state  to  determine,  within  the  limitations  of  the  constitution, 
to  what  extent  city  or  village  councils  shall  be  invested  with  the  power 
of  local  legislation." 

Many  other  cases  might  be  cited,  showing  the  extent  to  which  our 
supreme  court  has  already  gone  in  holding  a  delegation  of  power  to  be 
properly  granted  to  municipalities  under  a  blanket  statute,  not  specifying 
the  subject  matter  of  the  municipal  legislation.  In  the  discussion  of  this 
proposition,  my  attention  has  been  called  to  but  one  case  of  our  supreme 
court,  cited  by  counsel,  taking  the  opposite  side  of  this  issue,  as  tending 
to  support  the  proposition  that  the  dekgation  of  legislative  power  is  pro- 
hibited by  the  constitution,  but  on  examination  of  this  case,  being  State 
vs.  Hawkins,  44  O.  S.,  1 10,  —  it  will  be  found  that  the  supreme  court  did 
not  have  this  question  before  it  for  consideration,  and  the  only  thing  it 
held  was  that  the  organization  and  government  of  cities  is  left  by  the  con- 
situation  to  the  General  Assembly,  with  the  requirement  that  it  shall,  by 
general  laws,  provide  therefor,  and  that  the  entire  system  of  municipal 
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government  of  this  state  has,  in  the  exercise  of  this  power,  been  created 
by  the  legislature.  The  only  thing  that  the  supreme  court  said  in  this  case 
was,  that  the  exercise  of  the  power  has  been  created  by  the  legislature,  but 
nowhere  did  it  say,  or  even  intimate,  what  the  power  of  the  General  Assem- 
bly might  be  in  the  delegation  of  its  authority  to  a  municipality-. 

And  for  light  upon  this  subject  it  will  be  necessary  for  us  to  travel 
beyond  the  decisions  of  our  supreme  court  into  other  states  which  have 
constitutional  provisions  similar  to  ours,  where  the  delegation  of  legisla- 
tive authority  to  municipalities  has  been  passed  upon  by  the  supreme 
court  of  such  states. 

At  the  time  of  the  decision  in  78  Mo.,  which  I  will  notice  later,  the 
Missouri  constitution  prohibits  the  General  Assembly  from  passing  local 
or  special  laws  incorporating  cities,  towns,  or  villages  and  requires  that  all 
general  laws  shall  have  a  uniform  operation  throughout  the  state.  I 
take  it  that  the  provisions  of  the  Missouri  constitution  then  were  similar 
to  ours. 

In  Covington  vs.  the  City  of  East  St.  Louis,  78  .Mo.  548,  the  court 
held:     **The  General  Assembly,  since  the  organization  of  our  state  gov- 
ernment, has  possessed  the  power  to  delegate  legislative  authority  inci- 
dental to  municipal  government,  to  cities,  towns  and  villages ;  but,  since 
the  adoption  of  the  present  constitution  this  can  only  be  done  by  general 
law,  unifonn  in  its  operation ;  when,  however,  it  is  done  by  such  law,  the 
constitutional  mandate  is  fully  complied  with,  and  the  ordinances  to  be 
adopted  by  different  municipalities,  under  the  power  so  conferred  may  be 
as  variant  in  their  terms  as  the  varying  of  municipal  necessities  or  sense 
of  public  policy,  in  those  who  exercise  the  legislative  authority,  may  re- 
quire.    All  ordinances  arc  necessarily  local  in  their  application,  so  the 
construction  contended  for,  if  true,  would  lead  to  the  absurdity  that  it  is 
impossible,  under  the  present  constitution,  to  invest  mimicipal  authority 
to  make  ordinances  because  they  cannot  be  made  of  general  and  unifonn 
operation  throughout  the  state." 

In  the  case  of  Des  Moines  Gas  Co.  vs.  the  City  of  Des  Moines,  44 
Iowa,  505,  the  question  of  the  legislative  authority  of  the  council  of  the 
city  of  Des  Moines  to  grant  a  franchise  in  the  public  streets  of  that  city 
was  considered,  and  the  court  held  that  there  can  be  no  doubt  but  what 
it  is  competent  for  the  General  Assem])ly  to  delegate  to  corporations  of  this 
character  the  power  to  enact  ordinances,  which  when  authorized,  to  have 
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the  force  and  effect  of  laws  passed  by  the  legislature  of  the  state,  within 
the  corporate  limits." 

This  same  proposition  is  made  a  subject  of  section  245,  in  ist  Dil- 
lon on  Municipal  Corporations.  This  Iowa  court  further  held,  repeating 
the  language  of  the  court,  "within  the  sphere  of  their  delegated  powers, 
municipal  corporations  have  absolute  control  as  the  General  Assembly 
would  have  if  it  never  had  delegated  such  powers  and  exercised  them 
by  its  own  laws.  The  discretion  of  such  corporations  within  the  sphere 
of  their  powers  is  as  wide  as  that  possessed  by  the  government  of  the 
state.  And  discretionary  powers  are  to  be  exercised  according  to  their 
judgment  as  to  the  necessity  or  expediency  of  any  given  measure." 

In  Taylor  vs.  the  city  of  Carondelet,  22  Mo.,  105,  the  question 
involved  was  the  right  of  the  General  Assembly  to  delegate  its  powers 
to  a  board  of  trustees  of  the  city  and  the  court,  in  that  case,  said :  "The 
corporations  have,  within  the  sphere  of  their  delegated  powers  as  ab- 
solute control  as  the  General  Assembly  would  have  had  it  retained  the 
delegated  powers  and  exercised  them  by  its  own  laws.  This  delega- 
tion of  power  substituted  the  trustees  of  the  town  for  the  General  As- 
sembly, and,  to  the  extent  of  the  powers  delegated,  vested  them  with 
the  right  to  exercise  that  authority  as  effectually  as  it  might  have  been 
exercised  by  the  legislative  power  of  that  state." 

In  the  city  of  St.  Louis  vs.  Bofflinger,  is  a  case  where  the  General 
Assembly  empowered  the  state  to  make  regulations  and  prevent  the  in- 
troduction of  contagious  diseases  into  the  city,  and  no  more  extensive 
grant  of  power  was  contained  in  the  act  of  the  General  Assembly.  The 
court  held  that  under  such  grant  of  power  the  government  of  the  city 
must  have  a  discretion  as  wide  as  that  possessed  by  the  state  govern- 
ment, in  the  choosing  between  different  measures  for  accomplishing  the 
end.  That  an  ordinance  passed  under  such  grant  of  power  is  to  be  in- 
terpreted and  exercised  as  if  it  had  been  passed  by  the  General  Assembly. 

In  the  case  of  the  United  States  vs.  the  City  of  New  Orleans,  8 
Otto,  481,  the  court  held  that  the  power  of  taxation  belongs  exclusively 
to  the  legislative  branch  of  the  government,  but  may  be  delegated  by 
the  legislature  to  municipal  corporations;  that  when  a  municipal  cor- 
poration is  created,  the  power  of  taxation  is  vested  in  it  as  an  essential 
attribute,  for  all  the  purposes  of  its  existence,  unless  its  exercise  be  in 
express  terms,  prohibited;  and  that  when  authority  to  borrow  money 
is  conferred  upon  a  municipal  corporation,  the  power  to  levy  a  tax  for 
30 


466  Proceedings  on  Municipal  Code. 

its  payment  accompanies  it,  without  special  mention  that  such  power  is 
granted." 

Many  authorities  might  be  cited  in  other  states  where  courts  of 
high  standing  have  held  that  it  was  not  only  the  general  policy  of  the 
government  to  confer  the  power  of  local  legislation  upon  municipalities,, 
but  that  it  was  within  the  spirit  of  the  constitution  and  that  the  general 
legislative  authority  on  the  part  of  the  municipality  is  a  necessary  in- 
cident to  the  administration  of  government,  and  as  our  constitution  does 
not  expressly  or  impliedly  prohibit  the  delegation  of  legislative  authority 
to  a  municipality  in  this  state,  our  arguments  in  support  of  the  consti- 
tutionality of  House  Bill  No.  9  is  not  unsupported  by  the  weight  of 
authority. 

Mr.  Willis:  I  understand  the  general  purpose  of  this  bill,  Mr. 
York,  is  to  provide  for  the  largest  measure  of  home  rule  by  means  of 
the  legislature  providing  for  the  organization  of  cities  and  villages  and 
not  organizing  them.  Believing  in  the  principle  of  home  rule,  how  do 
you  account  for  the  specific  enumeration  of  prices,  etc.,  on  page  13, 
that  gas  shall  be  sold  at  not  to  exceed  so  much  per  1000  'feet? 

Mr.  York:  Article  XIII,  section  6,  of  the  constitution  provides: 
'The  general  assembly  shall  provide  for  the  organization  of  cities,  and 
incorporated  villages,  by  general  laws,  and  restrict  their  power  of  tax- 
ation, assessment,  borrowing  money,  contracting  debts  and  loaning  their 
credit,  so  as  to  prevent  the  abuse  of  such  power."  I  believe  by  impli- 
cation it  is  within  the  power  of  the  general  assembly  to  fix  the  maxi- 
mum which  the  municipality  might  charge. 

Mr.  Willis:  The  question  is  not  as  to  the  power  of  the  general 
assembly  to  dq  that,  but  as  to  the  consistency  of  it,  if  you  believe  in 
this  doctrine  of  absolute  home  rule. 

Mr.  York:  Home  rule  does  not  mean  that  a  man  may  jlimp  out 
of  existence  with  a  franchise.  It  does  not  mean  he  shall  levy  unjustly 
any  taxes. 

Mr.  Price:     The  legislature  has  the  power. 

Mr.  York :  The  legislature  has  that  power,  and  the  reason  why  it  is 
put  in  here  is  that  there  are  laws  in  our  statute  book  that  cover  that  same 
sul)ject,  except  in  reference  to  gas. 

Mr.  Price:  I  don't  know  if  it  is  fair  to  ask  you  a  question  on  a 
few  other  se«tions  of  the  constitution  at  this  time,  but  take  Article  II,. 
section  27.     I  would  like  you  to  read  that  article  aloud,  if  you  will. 
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Mr.  York:  Yes,  sir  (reading  aloud  Art.  II,  section  2y  of  the  con- 
stitution). Do  you  understand  that  that  has  reference  to  municipal 
officers  ? 

Mr.  Price:     What  about  police  courts? 

Mr.  York :     This  bill  makes  special  provision  for  police  courts. 

Mr.  Price :     Does  that  apply  to  the  police  court  ? 

Mr.  York :  I  should  think  it  did,  because  I  don't  believe  the  police 
court  is  a  department  of  the  municipal  corporation. 

Mr.  Price:  So  that  the  legislature  would  have  to  provide  some 
rule  of  compensation  ? 

Mr.  York:  There  is  no  question  about  that.  The  police  court 
was  never  known  in  the  early  history  of  municipalities  as  being  one  of 
the  departments,  as  one  of  the  incidental  elements,  of  a  municipality. 

]\Ir.  Price:  Suppose  that  we  create  the  office  of  mayor  for  a  mu- 
nicipality.   Does  that  come  under  that  section  ? 

Mr.  York:  I  am  a  little  inclined  to  think  it  does,  and  this  bill 
covers  that  very  question.  If  you  will  read  this  bill  over  you  will  find 
it  retains  the  same  old  sections  we  have  now  with  reference  to  the  powers 
and  duties  of  the  mayor.     It  is  nowhere  changed. 

Mr.  Price :  Suppose  the  legislature  delegates  the  authority  to  create 
an  office  to  the  municipality  ? 

Mr.  York:     To  create  the  office  of  a  mayor?     I  doubt  it. 

Mr.  Price:     Any  office? 

Mr.  York:  If  he  is  acting  as  no  more  than  president  of  the  council 
it  can  be  done,  bui  if  he  performs  judicial  powers  it  is  not  a  part  of 
the  municipal  corporation  and  he  does  not  come  under  that  section. 
A  president  of  the  council  may  be  provided  for  by  a  municipal  con- 
vention, but  a  mayor  who  has  judicial  powers  (iannot  be. 

Mr.  Price:  Suppose  you  don't  give  a  mayor  judicial  povters  but 
still  create  the  office? 

Mr.  York :     I  don't  think  he  ought  to  have. 

Mr.  Price :  Look  at  Article  II,  section  27.  Does  that  apply  to  mu- 
nicipal corporations? 

Mr.  York:     I  don't  think  that  has  anything  to  do  with  it. 

Mr.  Price :  Suppose  a  municipality  creates  a  position  in  a  corpora- 
tion.   Can  the  legislature  appoint  to  it  ? 

Mr.  York:     No,  sir;    I  don't  think  so. 
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Mr.  Price:  If  the  appointing  power  is  taken  away  from  the  legis- 
lature by  that  section,  why  doesn^'t  it  apply,  then,  to  municipalities? 
That  is  the  only  section  limiting  the  appointing  power  of  the  legislature. 

Mr.  York:  This  question  never  has  beten  raised  in  the  history  of 
the  world  before.  You  won't  find  a  case  of  that  kind  in  the  books 
any  place.  There  is  one  case,  I  begin  to  think  now,  where  the 
general  assembly  provided  that  a  municipality  might  provide  for  the 
preservation  of  the  public  health,  and  under  that  they  went  on  and 
created  officers.  I  think  you  will  find  that  in  29  Ohio  State.  They 
created  a  board  of  five  officers  without  any  statute  authorizing  it. 

Mr.  Price:     Supposing,  then,  as  it  is  in  these  codes,  that  we  are* 
creating  officers   when   we  create   the  board  of  public   safety,   and   the 
board  of  public  service,  and  the  mayor,  leaving  out  his  judicial  powers. 
If  we  are  creating  officers  for  the  purpose  of  assisting  state  govern- 
ment, would  you  say  we  are  able  to  fix  the  rule  of  compensation? 

Mr.  York:     No,  sir;    I  don't  think  so. 

Mr.  Price :     Then  that  section  in  that  much  would  not  apply  ? 

Mr.  York:  No,  sir;  I  don't  think  it  is  a  part  of  the  business  of 
the  general  assembly  to  fix  the  fees,  or  regulate  the  assessments,  or 
the  rates  of  taxation,  or  compensation  of  officers  in  any  municipality. 
They  simply  may  limit  or  restrict. 

Mr.  Price :  Suppose  the  contention  is  true  that  we  have  to  project 
the  officers  into  the  municipal  corporation  from  this  legislature,  the 
legislature  exercising  the  power  of  creating  officers.  Would  we  still  have 
to  fix  the  salaries  or  not? 

Mr.  York:  I  doubt  very  much.  The  idea  is  novel;  it  has  never 
been  raised  before.  I  don't  imagine  those  sections  or  any  other  section 
in  the  constitution  of  Ohio  has  any  other  reference  to  the  organization 
of  municipalities  than  section  6  of  Article  XII. 

Mr.  Price:     I  am  not  arguing  against  you. 

Mr.  York:  I  understand.  You  are  asking  me  a  question  there 
that  I  have  not  given  very  much  thought  to,  but  my  suggestion  is  the 
matter  is  a  little  ridiculous. 

Mr.  Gear:  Isn't  it  true  the  legislature  in  giving  municipalities  the 
legislative  authority  to  issue  bonds  has  not  mentioned  specifically  the 
rate  of  interest,  but  has  fixed  a  maximum  higher  than  which  they  shall 
not  go,  and  has  also  stipulated  that  bonds  shall  not  be  sold  for  less  than 
their  par  value? 
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Mr.  York:     That  is  true. 

Mr.  Gear:  The  legislature  delegates  that  power,  does  it  not,  to 
the  council? 

Mr.  York:  My  notion  of  it  is  that  this  bill  will  carry  with  it  a 
delegation  of  authority  that  will  authorize  the  municipality  to  go  ahead 
and  legislate  as  far  as  the  general  assembly  can  legislate  upon  any  sub- 
ject that  is  necessary  and  incidental  to  carry  on  that  government,  not 
according  to  the  plan  of  the  general  assembly,  but  according  to  the  needs 
of  the  community.  That  was  the  intention  of  the  constitution,  I  be- 
lieve, and  that  is  what  our  courts  are  getting  at. 

Mr.  Gear:  On  page  13,  where  you  fix  the  price  of  gas,  water, 
etc.,  you  don't  mention  there  that  no  municipal  bonds  shall  be  sold  for 
less  than  their  par  value,  and  yet  every  act  of  the  general  assembly  for 
fifty  years  has  provided  that  no  bonds  shall  be  sold  for  less  than  their 
par  value  and  that  the  rate  of  interest  shall  not  be  beyond  a  specified 
amount. 

Mr.  York:  That  is  true,  but  this  bill  does  not  provide  for  the  sale 
of  bonds.  It  leaves  unchanged  certain  things  that  have  not  been  affected 
by  the  decision  of  our  supreme  court,  that  have  been  held  for  years 
since  the  present  constitution.  For  instance,  the  general  plan  of  issuing 
and  selling  bonds  under  the  general  law  is  retained.  The  general  plan 
of  incorporating  a  city  or  a  village  is  not  disturbed.  That  still  con- 
tinues. The  only  thing  that  this  bill  does  is  to  carry  in  one  section 
all  the  general  powers  known  in  section  1692. and  all  the  acts  that  have 
been  passed  supplementary  to  the  section,  and  further  than  that  it  pro- 
vides that  you  can  have  home  rule  on  the  federal  plan,  or  on  the  board 
plan,  just  as  well  as  you  can  have  home  rule  under  the  nuisance  act.  I 
venture  to  say  in  this  state  under  the  head  of  nuisances  there  are  more 
than  fifteen  thousand  different  ordinances,  perhaps  on  that  many  dif- 
ferent subjects,  under  the  head  of  nuisances.  The  legislature  has  simply 
said  you  can  legislate  on  the  subject  of  nuisances  and  you  can  put  any- 
thing under  that  head  and  go  ahead.  If  the  legislature  can  do  that,  I 
claim  the  general  assembly  can  do  more  and  say  you  may  legislate  on 
the  different  departments  of  the  city,  that  it  is  just  as  important  that 
the  government  should  be  administered  by  officers  as  it  is  that  a  man 
should  be  put  in  jeopardy  and  imprisoned  because  he  has  committed  a 
nuisance.  But  in  answer  to  your  question,  that  matter  is  not  disturbed 
in  this  bill.    The  general  law  on  that  particular  subject  remains  as  it  is. 
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Mr.  Price:  I  was  very  much  interested  in  Mr.  York's  address. 
He  had  an  excellent  brief.  I  move  that  Mr.  York  be  requested  to 
show  us  authority,  if  he  can,  that  municipal  councils  or  municipal  legis- 
lative bodies  have  authority  under  our  constitution  to  create  offices.  He 
did  not  meet  that. 

The  motion  was  carried. 

The  Chairman:  Mr.  York  will  take  the  burden  imposed  upon  him 
and  work  it  out. 

The  Chairman:  We  will  hear  now  from  a  gentleman  representing 
the  Municipal  League  of  Cincinnati  who  has  something  to  say  on  the 
subject  of  the  Merit  System. 

Mr.  Francis  Bacon  James,  of  Cincinnati :  Mr.  Chairman  and  Gen- 
tlemen of  the  Committee — -The  people  of  Cincinnati  having  observed  the 
advantages  the  merit  system  of  appointments  in  the  fire  and  police  de- 
partments and  the  complete  transformation  of  those  departments  after 
the  change  of  the  law  of  ten  or  eleven  years  ago,  when  a  new  charter 
was  given  to  Cincinnati,  and  having  also  observed  the  workings  of 
the  system  in  the  federal  government  and  in  Massachusetts  and  New 
York,  are  anxious  that  the  merit  system  of  appointment,  in  some  form 
at  least,  should  be  extended  to  the  other  departments  of  the  city  govern- 
ment of  Cincinnati.  The  Cincinnati  Municipal  League,  on  whose  be- 
half I  will  say  these  few  words,  which  is  composed  of  representative 
business  and  labor  organizations,  such  organizations  as  the  Chamber 
of  Commerce  and  the  Business  Men's  club,  have  adopted  a  resolution 
saying  that  no  matter  what  code  is  adopted  they  would  request  that  there 
be  inserted  therein  some  provision  extending  a  merit  system  of  some  kind 
to  every  department  in  addition  to  the  police  and  fire  departments. 

Those  who  have  suggested  the  amendments  which  I  will  oflFer,  and 
they  are  extremely  brief,  have  kept  in  mind  the  words  of  Mr.  Dorman 
B.  Eaton,  the  great  authority  on  municipal  government  and  the  admin- 
istrative branches  of  government  in  America,  that  the  failure  of  the 
federal  law  of  1871  was  brought  about  by  a  too  radical  attempt  to 
reform  the  hnmches  of  the  federal  government  and  who  said  that  the 
success  which  has  grown  out  of  the  federal  law  of  1883  ^^^  been  due 
to  the  conservative  spirit  demonstrated  and  shown  by  the  president  of 
the  United  States  and  his  various  civil  service  commissions  in  gradually 
introducing  a  merit  system  into  the  federal  government.  With  that  in 
view  an  amendment  has  been  suggested  in  the  sections  relating  to  the 
council,   the  mayor,   the   auditor,   the   treasurer   and   the   administrative 


Evening  Session,  September  lo,  ipo2.  471 

lx>ards,  that  where  the  language  is  that  the  employes  shall  serve  for 
three  years  there  be  inserted:  "And  said  employes,  except  appointees 
in  the  classified  service,  shall  serve  for  three  years,''  so  that  there  shall 
be  no  fixed  term  of  office  for  the  appointees  in  these  various  departments 
where  the  persons  come  within  the  classified  service. 

It  is  then  suggested  that  an  additional  chapter,  consisting  of  three 
hrief  sections,  be  added  as  Chapter  Ilia  to  the  Nash  code  so  as  to  give 
absolute  home  rule  to  each  city  as  to  the  form  of  the  merit  system  and 
as  to  what  extent  the  people  of  each  municipality  desire  to  purify  the 
municipal  service.  So  it  is  suggested  in  Chapter  Ilia  there  shall  be  put 
as  supplemental  sections,  sections  113a,  113&  and  113c,  as  follows: 

Ilia. 

"Section  113a.  The  mayor  of  each  city  shall  appoint  three  (3) 
persons,  electors  of  said  city,  a  board  of  commissioners  by  the  name 

and  style  of  "The   (here  insert  the  name  of  city) 

civil  service  board.''  The  council  of  each  city  shall  provide,  by  ordi- 
nance, for  the  terms  of  office,  oath,  bond,  place  of  meeting,  compen- 
'sation,  the  organization  and  officers  of  said  board.  Vacancies  by  resig- 
nation or  otherwise  shall  be  filled  for  the  balance  of  the  unexpired  term 
by  the  mayor.  The  mayor  may  remove,  for  cause,  any  or  all  of  said 
commissioners,  upon  notice  and  hearing.  Said  board  shall  appoint  clerks 
and  examiners,  as  may  be  provided  for  in  the  rules  hereinatfer  pro- 
vided. Said  board  shall  have  pO)ver  to  investigate  generally  the  ad- 
ministration of  the  classified  service  and  laborers,  and  to  subpoena  and 
examine  witnesses  and  compel  the  production  of  books  and  papers, 
and  the  presiding  officer  of  said  board  shall  have  power  to  administer 
oaths.  Witnesses  shall  be  allowed  the  same  fees  as  witnesses  in  courts 
of  record. 

"Section  113b.  The  mayor  shall  promulgate  rules  and  amend  the 
same  from  time  to  time,  which  shall: 

"First.  Classify  the  civil  service  of  said  city,  which  classified  service 
shall  not  include  the  following,  to- wit: 

"(a)   Private  secretary  and  the  chief  executive  clerk  of  the  mayor. 

"(b)  The  chief  clerk  or  secretary  of  each  board; 

"(c)  Examiners  of  the  civil  service  boards; 

"(d)   Elective  officers ; 

"(e)  Heads  of  departments; 

'*(f)  The  chief  deputy  of  each  department; 

■"(g)  The  solicitor  and  his  assistants; 
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**(h)  Members  and  officers  of  boards; 

"(i)  Employes  of  the  fire  department; 

"(j)  Employes  of  police  department; 

"(k)   Superintendents,  principals  or  other  teachers  of  schools; 

"(i)  Laborers. 

"Second.  Provide  for  the  examination  by  or  under  the  supervision 
of  the  board,  or  both,  of  all  appointees  in  the  classified  service,  which 
examinations  shall  be  non-competitive,  limited  competitive  or  open  com- 
petitive, or  either  or  all. 

"Third.  Provide  a  period  of  probation,  which  shall  not  be  less 
than  three  (3)  months  or  more  than  six  (6)  months. 

"Fourth.     Provide  for  promotions  on  the  basis  of  ascertained  merit. 

"Fifth.  Provide  for  removals  by  said  board,  for  cause,  and  for 
suspensions  pending  charges. 

"Sixth.  Provide  for  clerks  and  examiners  for  said  board,  when 
deemed  necessary,  and  fix  their  compensation. 

"Seventh.     Provide  for  the  registration  of  laborers. 

"Eighth.  Forbid  political  assessments  and  regulate  voluntary  po^ 
litical  contributions. 

"Ninth.     Provide  for  the  time  of  meetings  of  said  board. 

"Tenth.     Provide  generally  the  duties  of  said  board. 

"Section  113c.  The  commissioners  shall  either  personally,  or  by 
examiners  by  them  appointed,  examine  all  appointees  to  office  in  the 
classified  service,  when  said  examinations  shall  be  non-competitive;  and 
all  candidates  for  appointment  in  the  classified  service  when  said  ex- 
aminations shall  be  limited  competitive  or  open  competitive:  said  ex- 
aminations shall  be  practical  in  their  character,  and  for  the  sole  pur- 
pose of  testing  the  fitness  of  the  person  for  the  position  to  be  filled." 

We  suggest  this  short  supplement  will  give  in  the  first  place  the 
widest  home  rule;  in  the  second  place  it  will  be  a  conservative  advance 
along  the  lines  that  those  who  are  opposed  to  a  radical  change  in  the 
introduction  of  the  merit  system  can  be  satisfied,  and  those  who  believe 
in  preserving  partisanship  can  be  satisfied  and  those  who  believe  in  the 
merit  system  can  also  be  satisfied.  There  is  an  elasticity  about  it  so 
that  the  people  of  each  municipality  can  determine  for  themselves  how 
far  they  desire  to  purify  their  local  politics  or  how  far  their  local  politics 
needs  purifying. 

On  motion  the  committee  adjourned  to  meet  at  9:00  a.  m.  on  Thurs- 
day, September  nth. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Seventy-fifth  General  Assembly. 
Extraordinary   Session. 
Columbus,  Ohio,  September  ii,  1902,  9:00  o'clock  A.  M. 
The  Special  Committee  on  Municipal  Codes  of  the  House  of  Rep- 
resentatives met  pursuant  to  adjournment. 

On  roll-call,  the  following  members  were  present: 

Comings,  Worthington, 

Painter,  Denman, 

Guerin,  Hypes, 

Price.  Willis, 

Cole,  Gear, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Huffman, 

Silberberg,  Sharp. 

The  minutes  of  the  previous  meeting  were  read  by  the  secretary, 
and  approved. 

The  Chairman :  Mr.  Bracken  introduced  a  bill  in  the  House  relat- 
ing to  the  primary  election  law ;  but  he  states  that  as  the  tendency  seems 
to  be  to  have  no  other  than  code  legislation,  he  will  ask  the  privilege 
of  withdrawing  that  bill,  and  offering  an  amendment  here  to  the  code, 
and  he  a^ks  that  the  committee  consider  the  amendment.  I  will  refer 
this  to  the  Committee  on  Legislation  and  Judiciary.  Mr.  Painter  is  chair- 
man of  that  committee. 

The  amendment  offered  by  Mr.  Bracken  is  as  follows: 

Primary  elections  held  to  nominate  candidates  or  to  elect  delegates 
to  constitute  a  convention  for  the  purpose  of  nominating  candidates,  shall 
be  held  on  the  first  Monday  in  March.     At  all  such  elections  the  polls- 
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shall  be  open  beh^ieen  the  hours  of  8  A.  M.  and  8  o'clock  P.  M.  Elec- 
tion boards  shall,  with  respect  to  primary  elections,  have  all  the  powers 
and  perform  all  the  duties  granted  and  imposed  by  the  laws  governing 
general  and  municipal  elections,  including  furnishing  materials  and  sup- 
plies, printing  and  distributing  ballots,  providing  voting  places,  protect- 
ing electors;  guarding  the  secrecy  of  the  ballot,  and  making  rules  and 
regulations,  not  inconsistent  with  law,  for  the  guidance  of  election  offi- 
cers; and  all  statutory  provisions  relating  to  general  elections,  so  far 
as  applicable,  shall  apply  to  and  govern  primary  electicms.  Separate 
tickets  shall  be  provided  for  each  political  party  entitled  to  participate 
in  such  primary,  and  shall  contain  the  names  of  all  persons  whose  names 
have  been  duly  presented  to  the  proper  board  of  elections  and  not  duly 
withdrawn,  alphabetically  arranged  and  shall  bear  the  official  signatures 
•of  the  members  of  the  board  of  elections ;  and  such  tickets  shall  conform, 
as  nearly  as  practicable,  to  the  form  provided  in  the  act  of  April  i8, 
1892,  (O.  L.,  432)  commonly  known  as  the  "Australian  Ballot  Law," 
:and  the  acts  amendatory  thereof  and  supplementary  thereto,  except  that 
no  device  or  circle  shall  be  used  at  the  head  of  said  tickets.  All  candi- 
dates' names  shall  be  printed  in  one  column,  with  a  space  of  at  least  one- 
fifth  of  an  inch  between  each  name.  The  ticket  shall  not  be  more  than 
three  inches  wide,  including  bars  and  spaces  before  the  names  of  the 
candidates,  and  shall  be  so  printed  as  to  give  the  elector  a  clear  opportu- 
nity to  designate  by  a  cross  mark  in  a  blank  space  on  the  left,  and  before 
the  name  of  each  candidate,  his  choice  of  particular  candidates;  on  the 
back  shall  be  printed  the  words,  "Official  Ballot,"  and  "Primary  Elec- 
tion," and  the  name  of  the  political  party  for  which  such  ballot  is  printed. 
Primary  elections  to  nominate  candidates  to  be  voted  for  at  any 
special  elections  shall  be  held  in  accordance  with  the  provisions  of  this 
act,  except  that  such  primary  elections  shall  be  held  on  the  second  Thurs- 
day preceding  the  day  of  holding  the  special  election. 

On  each  day  designated  in  this  act  for  holding  primary  elections 
a  full  board  of  election  officers  shall,  by  the  appropriate  board  of  elec- 
tions, be  assigned  to  duty  at  each  polling  place,  and  such  election  officers 
shall  jointly  conduct  the  elections  as  to  all  parties.  The  regular  judges 
and  clerks  of  election  shall  be  the  judges  and  clerks  of  primary  elections, 
and  shall  be  charged  with  the  same  powers  and  duties,  and  shall  be 
subject  to  the  same  penalties  as  is  provided  by  law  for  the  conduct  of 
general  elections.  There  shall  be  a  separate  ballot  box  at  each  voting 
place,  provided  for  each  party  entitled  to  participate  in  such  election, 
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-and  the  ticket  of  each  voter  shall  be  placed  in  the  ballot  box  designated 
for  the  party  to  which  he  belongs ;  each  ballot  box  shall  be  plainly  marked 
ivith  the  name  of  the  political  party  whose  ballots  are  to  be  placed  therein, 
by  letters  printed  thereon  or  by  a  card  attached  thereto,  or  both,  so  that 
-each  voter  may  witness  the  deposit  of  his  ballot.  At  such  elections  only 
legally  qualified  electors  may  vote,  and  electors  shall  vote  only  in  the 
•election  precincts  where  they  reside,  and  only  the  ticket  of  the  party  with 
which  such  elector  shall  have  previously  openly  affiliated,  and  it  shall  be 
a  cause  of  challenge  that  an  elector  has  not  previously  openly  affiliated 
with  the  political  party,  the  ticket  of  which  he  is  desirous  of  voting.  All 
provisions  of  law  relating  to  challenging  voters  at  general  elections  shall, 
in  so  far  as  applicable,  apply  to  primary  elections,  except  that  each  party 
-shall,  by  certificate  of  its  controlling  committee,  be  entitled  to  have  two 
-challengers  and  two  witnesses  of  the  count,  who  shall  be  admitted  within 
the  polling  place. 

Candidates  for  all  municipal  offices  shall  be  nominated  etiher  by 
direct  vote  of  the  electors  at  primary  elections  or  by  conventions,  the 
<lelegates  to  which  have  been  chosen  at  primary  elections,  and  persons 
-not  so  nominated  shall  not  be  considered  candidates  and  their  names  shall 
-not  be  printed  upon  the  official  ballot. 

The  controlling  committee  in  any  municipality  representing  any  vol- 
Tmtar\'  political  party,  which  at  the  next  preceding  general  election  polled 
at  least  one  per  centum  of  the  entire  vote  cast  in  the  state  may,  by  the 
adoption  of  a  resolution  to  that  effect,  by  a  majority  vote  of  all  its  mem- 
bers, decide  whether  at  the  ensuing  primary  election  the  candidates  of 
^uch  party  in  such  municipality  or  any  civil  division  thereof  in  which  an 
officer  or  officers  are  to  be  elected  at  the  ensuing  election,  shall  be  nom- 
inated by  convention  or  by  direct  vote,  and  a  copy  of  such  resolution 
•shall  be  transmitted,  properly  certified  and  signed  by  a  majority  of  such 
■committee  to  the  proper  board  of  elections ;  such  certificate  shall  be  filed 
with  such  board  of  elections  not  less  than  thirty  days  before  the  days 
hereinafter  provided  for  holding  primary  elections,  and  if  the  committee 
-of  any  such  political  party  fails  or  neglects  to  fiile  such  certificate, 
■nominations  as  to  such  party  shall  be  made  by  direct  vote.  If  the  com- 
mittee of  any  such  party  shall  decide  that  the  candidates  of  such  party 
in  any  municipality  or  any  civil  division  therein  shall  be  nominated  by 
delegate  convention,  it  shall  in  such  resolution  fix  the  basis  of  represen- 
tation in  such  convention  and  designate  the  number  of  delegates  to  be 
•elected  and  shall  state  the  election  districts  in  which  such  delegatei  are 
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to  be  elected,  and  such  delegates  shall  be  elected  by  direct  vote  at  such 
ensuing  primary  election.  Such  controlling  committee  may  provide  that 
such  delegates  shall  be  elected  at  large  by  a  plurality  of  the  votes  cast  in 
the  civil  division  in  which  officers  are  to  be  elected  at  the  ensuing  elec- 
tion or  by  election  districts  therein,  and  such  election  districts  may  con- 
sist of  a  precinct,  or  ward,  if  such  precinct  or  ward  has  a  sufficient 
number  of  votes  to  entitle  it  to  a  representation.  If,  however,  the  polit- 
ical-party represented  by  such  controlling  committee  did  not  poll  a  suffi- 
cient number  of  votes  in  a  precinct,  or  ward  at  the  previous  November 
election  to  entitle  it  to  one  or  more  delegates  in  such  convention  then 
such  committee  shall  annex  such  precinct  or  ward  to  such  adjoining  pre- 
cincts or  wards,  the  combined  vote  of  which  when  so  annexed,  under  the 
basis  of  representation  fixed  by  such  committee  will  entitle  the  district  so 
formed  to  elect  one  or  more  delegates  to  such  convention.  The  dele- 
gates so  chosen  shall  meet  in  convention  at  such  time  and  place  as  said 
committee  may  designate  by  notice  published  in  some  newspaper  of  gen- 
eral circulation  in  such  municipality  not  less  than  ten  days  before  such 
primar}'  election ;  but  such  convention  shall  not  convene  later  than  the 
third  day  after  the  primar}'  election  at  which  the  delegates  to  such  con- 
vention have  been  chosen ;  and  delegates  to  conventions  not  chosen  in 
accordance  with  the  provisions  of  this  act  shall  not  be  qualified  to  sit  or 
participate  in  such  convention. 

The  controlling  committee  of  any  party  may,  in  the  same  manner  as 
is  provided  in  the  last  preceding  section,  for  the  election  of  delegates  to 
nominating  conventions,  provide  for  the  election  of  members  of  control- 
ling or  other  committees  and  request  that  the  same  be  chosen  at  any  pri- 
mary election,  in  which  event,  and  not  otherwise,  they  shall  be  so  chosen. 

It  shall  be  the  duty  of  the  boards  of  elections  to  cause  to  be  printed 
upon  the  official  ballots  the  names  of  all  persons  whose  names  have  been 
properly  presented  to  the  board  at  least  fifteen  days  before  the  da}"^ 
designated  in  this  act  for  holding  the  primary  election  by  petition,  which 
petition  shall  set  forth  the  name  of  the  person,  the  office  for  which  he 
is  to  be  voted,  and  signed  by  at  least  ten  electors,  who  have  previously 
openly  affiliated  with  the  political  party  upon  whose  ticket  it  is  desired 
to  place  such  person's  name,  of  the  election  district  within  which  a  can- 
didate for  such  office  is  to  be  elected ;  provided,  that  any  person  whose 
name  has  been  so  presented  as  a  candidate,  may,  by  written  notice,  pre- 
sented to  the  priDper  board  of  elections,  at  least  ten  days  before  the  day 
upon  which  the  primary  election  is  to  be  held,  withdraw  his  name,  in 
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which  event  the  name  of  such  person  shall  not  be  printed  upon  the  offi- 
cial baflot.  Any  vacancies,  occurring  at  the  expiration  of  the  time  for 
filing  names  with  any  board  of  elections,  may  be  filed  by  the  controlling 
committee  of  the  proper  party,  which  may  file  the  names  for  such  vacancy 
not  later  than  ten  days  preceding  the  day  of  holding  the  primary  election. 

The  names  of  candidates  for  delegates  to  constitute  a  convention 
to  nominate  candidates  to  be  voted  for,  and  the  names  of  candidates  for 
committeemen  of  any  party,  shall  in  the  same  way  be  printed  upon  the 
official  ballot  when  presented  to  the  board  of  elections  as  herein  provided 
for  presenting  names  of  candidates  for  nominations. 

At  the  close  of  the  polls  the  judges  and  clerks  shall  proceed  without 
delay  to  canvass  the  vote,  sign  and  seal  the  same,  and  make  return  therof 
to  the  board  of  elections.  If  there  are  any  tickets  cast  and  counted  or 
[eft  uncounted  concerning  the  legality  of  which  there  is  any  doubt  or 
difference  of  opinion  in  the  minds  of  the  judges  of  election,  they  shall 
be  sealed  up  and  marked  "disputed  ballots,"  and  returned  to  the  board  of 
elections,  with  a  statement  as  to  whether  they  have  or  have  not  been 
counted,  and  if  counted  what  part  and  for  whom;  such  ballots  shall  be 
preserved  by  the  board  for  such  judicial  or  other  investigation  as  may 
be  ordered  by  the  controlling  committee  of  the  party  for  whom  they 
were  voted.  If  the  election  has  not  been  held  to  choose  delegates  to  a 
convention,  the  judges  and  clerks  of  the  election  shall  make  return  to 
the  board  of  elections  of  the  number  of  votes  cast  for  such  candidates, 
and  the  board  of  elections  shall  canvass  the  returns  and  declare  the  result, 
and  shall  make  and  certify  duplicate  lists  of  delegates  of  each  party  who 
have  been  chosen.  One  list  shall  be  filed  and  kept  in  the  office  of  the 
board  for  one  year,  and  the  other  shall  be  delivered  to  the  temporary 
chairman  of  the  convention  upon  its  assembling  as  soon  as  may  be  chosen, 
and  it  shall  be  the  official  list  of  delegates  entitled  to  sit  in  said  conven- 
tion. In  like  planner,  if  members  of  a  controlling  committee  have  been 
chosen,  the  board  of  elections  shall  make  duplicate  lists  of  such  elected 
committeemen  for  each  party.  One  list  shall  be  filed  and  kept  in  the 
office  of  the  board  for  one  year,  and  the  other  shall  be  delivered  to  the 
chairman  of  the  committee,  and  it  shall  be  the  official  roll  of  the  com- 
mittee. If  the  election  has  been  held  to  make  nominations  of  candi- 
dates to  be  voted  for  at  the  ensuing  election  the  board  of  elections  shall 
officially  publish  the  names  of  the  persons  nominated,  and  such  names 
shall  be  placed  upon  the  official  ballot  as  the  candidates  of  the  party 
nominating  them.    In  case  of  a  tie  vote  the  candidates  having  the  high- 
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est  and  equal  votes  shall,  in  presence  of  the  board  of  elections,  determ- 
ine the  result  by  lot.  If  they  fail  to  do  so,  the  board  shall  decide  the 
matter  in  the  same  manner.  In  case  of  a  vacancy  or  vacancies  in  the 
list  of  nominations  occurring  by  death  or  otherwise,  after  the  result  has 
been  declared,  such  vacanc>'  or  vacancies  shall  be  filled  by  the  properly 
constituted  controlling  committee  of  the  party  in  which  such  vacanqr 
or  vacancies  may  occur,  and  the  name  or  names  of  the  candidates,  del- 
egates or  committeemen  as  the  case  may  be,  selected  by  such  committee, 
shall  be  reported  to  the  proper  board  of  elections,  and  such  board  shall 
cause  such  name  or  names  to  be  placed  on  the  official  ballot,  lists  or 
rolls. 

In  cities  in  which  registration  of  voters  is  required  the  boards  of 
election  shall  provide  for  the  registration  of  electors  who  are  not  duly  reg- 
istered, or  who  have  removed  from  the  precinct  in  which  they  are  regis- 
tered, and  who  must  obtain  and  present  removal  certificates  as  provided 
for  in  f^encral  elections.  Such  registration  shall  take  place  in  the  various 
precincts  between  such  hours  as  may  be  fixed  by  such  board,  and  on 
such  day  or  days  as  it  may  determine,  which  shall  be  within  seven  days, 
preceding  the  day  of  holding  primary  election.  No  elector  shall  be  per- 
mitted to  vote  at  any  primar}'  election  in  any  such  city  who  is  not  duly 
registered,  and  all  provisions  of  law  relating  to  registration  of  voters 
shall  apply  to  primary  election,  and  the  boards  of  elections  shall  provide 
columns  in  the  registration  books  in  which  the  names  of  all  electors 
voting  at  primary  elections  shall  be  checked  as  provided  in  general  elec- 
tions. 

For  their  services  at  such  elections,  judges,  clerks  and  registrars 
shall  receive  the  same  compensation  as  is  provided  by  law  for  such  offi- 
cers at  general  elections.  All  expenses  of  any  primary  election  held  for 
the  i)uri)ose  of  nominating  candidates,  or  for  the  purpose  of  electing 
delegates  to  constitute  a  convention  for  the  nomination  of  candidates  for 
such  purpose,  including  cost  of  supplies  for  election  precincts  and  com- 
I)ensation  of  the  judges  and  clerks  of  election,  shall  be  paid  in  the  man- 
ner now  ])rovide(l  by  law  for  the  payment  of  the  expenses  of  the  general 
elections. 

All  provisions  and  r€l:iuirements  of  law  to  preserve  and  protect  the 
purity  of  elections  and  penalties  for  violatioji  of  such  laws,  shall  apply 
t©  and  he  enforced  as  to  all  elections  held  under  this  act. 

Whoever  votes  or  attempts  to  vote  at  any  primary  election,  knowing 
that  he  is  a  disqualified  elector,  or  votes  under  an  assumed  or  false  name, 
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or  votes  more  than  once,  shall  be  imprisoned  in  the  penitentiary  not  less 
than  one  year  or  more  than  three  years.  Whoever  personates  another  for 
the  purpose  of  voting  or  attempts  to  vote  by  claiming  or  assuming  the 
name  or  place  of  any  elector  shall  be  imprisoned  in  the  penitentiary  not 
less  than  one  or  more  than  five  years.  Whoever  with  intent  to  defraud 
or  deceive,  writes  or  signs  the  name  of  another  person  to  any  document^ 
petition  or  book,  authorized  or  required  by  this  act,  shall  be  guilty  of 
forgery  and  shall  be  imprisoned  in  the  penitentiary  not  less  than  one  year 
nor  more  than  three  years. 

Nothing  in  this  act  shall  be  construed  to  repeal  any  provisions  of 
law  relating  to  the  nomination  of  candidates  by  nomination  papers  as  pro^ 
vided  for  in  sections  2966-20,  2966-21,  2966-22,  2966-23  of  the  Revised 
Statutes. 

The  Chairman  of  the  Committee  reported  that  there  were  no  repre^ 
sentatives  of  city  and  village  councils  and  municipal  leagues  who  desired 
to  appear  before  the  Committee  at  this  session ;  arid  that  on  that  account 
there  was  no  special  program  for  the  morning. 

On  motion  of  Mr.  Thomas,  seconded  by  Mr.  Silberberg,  Mr.  Guerin, 
of  Erie  county,  was  requested  to  address  the  Committee  in  reference  to 
the  Code  bill  introduced  by  him  as  House  Bill  No.  14. 

The  motion  was  carried  and  Mr.  Guerin  addressed  the  Committee  as 
follows : 

Mr.  Guerin :  Mr.  Chairman  and  Gentlemen :  House  Bill  No.  14  is 
almost  identically  the  same  as  House  Bill  No.  5,  up  to  section  37,  relating 
to  the  powers  of  council.  I  change  some  of  the  general  powers  of  coun- 
cil; I  have  stricken  out  some  things  that,  in  my  opinion,  are  unconsti- 
tutional, principally,  where  it  provides  for  the  condemnation  of  the  prop- 
erty of  a  man,  without  comp^sation,  and  I  have  enlarged  somewhat  on 
the  power  of  council  to  levy  and  provide  for  the  maintenance — really,  a 
rental  is  what  it  amounts  to,  by  libraries  owned  by  private  corporations. — 
I  ^ant  to  say  in  that  connection,  that  I  was  it>t  here  yesterday,  but  I 
understand  that  there  was  a  special  committee  appointed  for  hospitals. 
We  have  in  our  city  a  private  hospital  which  is  maintained  for  the  benefit 
of  the  people  of  the  cMyg,  the  State  has  nothing  to  do  with  it,  and  I  want 
to  introduce  an  amendment  to  whatever  Code  is  adopted,  making  the 
same  provisions  that  I  have  made  for  private  hospitals;  that  where  in 
any  municipality,  there  exists  a  free  hospital  maintained  for  the  benefit, 
and  independent  of,  any  municipality,  which  is  controlled  by  either  pri- 
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vare  corporation  or  an  association  of  persons,  that  the  city  cotmcfl  m? 
levy  a  tax  of  not  to  cxcxed  one  mfTT  for  the  nse  of  the  hospitaL 

Mr.  Cole:     Did  the  dxj  assist  in  the  constniction  of  your  hospitai? 

Afr.  Guerfn :  X>.  sir:  but  tfiev  assist  in  keeping  it  up.  The  theory 
'".n  which  that  and  the  library  bnsiness  is  to  be  put  in  here. —  that  it  is  a 
r^mta! :  that  is,  that  the  city  rents  the  nse  of  that  hospital  for  the  benefit 
•-;f  zhtt  city,  and  :hat  the  city  be  allowed  the  discretion  of  continuing  to 
marntain  vt. 

N'ow,  on  page  37.  section  86,  I  have  a  provision  for  the  placing  of 
executive  power  and  authority  of  cities,  and  it  is  exactly  the  same  as  the 
Governor's,  excepting  that  I  have  single  heads  of  departments. 

Section  87.  "The  mayor  shall  be  elected  for  a  term  of  three  years, 
and  shall  5er\-e  until  his  successor  is  elected  and  qualified.  He  shall  be 
an  elector  of  the  corp«: ration,  and  a  resident  thereof  for  at  least  five  years 
next  preceding  his  election."    That  is  the  same  as  the  Governor's  Code. 

Section  ^S.  As  to  the  president  of  the  city  council,  is  the  same  as 
the  Governor's  Code. 

Section  89  is  the  same  as  the  Governors  Code,  and  so  is  section  90. 

In  section  91,  I  have  divided  the  government  of  cities  into  four  de- 
partments, the  department  of  accounts,  the  department  of  law,  the  depart- 
ment of  public  safety  and  the  department  of  public  improvements. 

After  that,  follows  the  g^eral  powers  of  the  mayor  and  the  adminis- 
tration of  the  executive  offices  of  the  city. 

Now,  the  principle  of  this  bill  is  the  same  as  that  of  Mr.  Comings' 
hill  No.  1056,  that  was  introduced  a  year  ago,  that  the  responsibility  for 
city  government  should  be  centralized,  placed  in  one  person,  and  that  per- 
son should  be  the  mayor  of  the  city. 

I  have  provided  in  this  bill,  that  the  director  of  accounts  is  to  be 
elected,  and  the  director  of  law  appointed;  but  I  believe,  after  hearing 
the  argument  and  considering  the  matter,  that  the  director  of  law  should 
be  elected ;  so  that  it  would  leave  in  my  bill  but  two  appointive  heads  of 
def^artmcnts,  the  director  of  public  safety  and  the  director  of  public  im- 
provements. 

Section  92  provides :  'The  mayor,  director  of  each  department  and 
the  treasurer,  shall  have  power  to  appoint  all  such  deputies,  officers,  clerks 
aivl  employes  for  their  respective  departments,  as  shall  have  been  pro- 
vided by  ordinanc  of  council,  subject  however,  to  such  rules  and  limita- 
tions as  are  prescribed  in  this  act,  and  said  directors  and  said  treasurer 
fhall  have  the  exclusive  right  to  remove  or  suspend  any  of  such  deputies, 
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officers,  clerks  and  employes,  subject  to  the  limitations  in  this  act  pre- 
scribed." In  other  words  that  the  mayor,  while  responsible  for  the  con- 
duct of  the  city  government,  has  no  power  to  remove  a  single  employe 
in  any  department ;  but  I  do  provide  that  the  mayor  may  remove  all 
persons  appointed  by  him,  and  may  remove  the  heads  of  departments 
either  with,  or  without  cause,  but  where  the  head  of  a  department  is  re- 
moved, the  reason  for  the  removal  shall  be  stated  to  council,  and  be  entered 
on  the  minutes,  although  council  has  nothing  to  do  with  the  appointment 
of  any  officers  outside  of  the  officers  of  its  own  body,  and  nothing  to  do 
with  removals. 

Judge  Thomas :  In  section  97,  it  says,  "It  shall  be  the  duty  of  the 
mayor  and  each  of  the  heads  of  the  several  departments,  and  the  treas- 
urer, to  attend  the  meetings  of  council,  when  specifically  requested  by 
council  so  to  do,  and  to  answer  at  such  time  such  questions  relative  to  the 
affairs  of  the  city  under  his  management,  as  may  be  put  to  him  by  any 
member  of  council." — Is  it  your  intention  for  them  to  take  part  in  the 
proceedings  of  council  ? 

Mr.  Guerin:  No,  sir.  Just  exactly  as  that  reads;  it  would  be  the 
duty  of  the  mayor  to  attend  the  meetings  of  council,  when  specifically 
requested  by  council  to  do  so,  and  to  answer  such  questions  relative  to 
city  affairs  under  his  management,  as  may  be  asked  him  by  any  member 
of  the  council. 

Judge  Thomas:  Would  you  object  to  adding  to  that  the  clause, 
"But  that  neither  the  mayor  nor  any  of  the  heads  of  departments  shall 
have  the  right  to  speak  or  take  part  in  the  proceedings  ?" 

Mr.  Guerin :  Take  part  in  the  proceedings  they  cannot ;  but  I  have 
no  objection  to  such  an  amendment,  because  that  is  exactly  what  is  in- 
tended, that  they  shall  not  take  any  part  whatsoever  in  the  deliberations 
or  proceedings  of  the  council,  except  when  specifically  requested  so 
to  do. 

Mr.  Stage :  The  suggestion  was  made  here  the  other  day,  that  they 
should  be  restricted  simply  to  the  answering  of  questions. 

Mr.  Guerin:  I  think  that  is  all  right,  and  I  will  show  you  further 
on  how  that  would  work  exactly,  by  the  plan  I  have  formulated  here 
about  the  reports  to  the  city  council,  relative  to  the  affairs  of  the  city, 
that  are  made  through  the  mayor.  I  believe  myself,  that  it  would  be  a 
good  plan  to  have  them  simply  confined  to  the  answering  of  questions, 
and  if  they  have  any  recommendations  to  make,  let  them  be  made  through 
the  mayor ;  he  is  the  man  who  has  the  responsibility,  he  is  tHe  responsible 
31 
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head  of  the  city  government,  and  he  is  supposed  to  be  informed  relative 
to  the  affairs  in  each  department,  during  his  term  of  office. 

Mr.  Worthington :  How  would  that  apply  to  villages?  Why  not 
apply  the  same  rule  to  villages  as  to  cities  ?  Nearly  every  one  has  advo- 
cated divorcing  the  executive  from  the  legislative  function.  In  villages, 
according  to  all  the  codes  I  see,  the  mayor  is  to  be  the  presiding  officer, 
and  also  has  a  right  to  vote  in  case  of  a  tie,  whether  it  involves  money, 
or  not.  Why  not  let  the  city  council  organize  by  electing  one  of  its  own 
members  as  the  presiding  officer,  or  president  ? 

Mr.  Gucrin:  I  see  no  objection;  that  is  all  right,  if  you  want  an- 
other officer. 

j\Ir.  Worthington  :  It  is  not  necessary  to  have  another  officer, — I  say 
to  elect  one  of  their  own  members. 

Mr.  Gucrin  :     That  is  all  right. 

Mr.  Worthington:  Do  you  not  think  the  mayor  of  a  village  has 
greater  influence  in  council,  than  a  city  mayor  has  ? 

Mr.  Guerin:  I  don't  think  there  is  any  doubt  about  that.  My  code 
provides  exactly  the  same  as  the  Governor's  code,  and  the  only  change 
I  have  made,  was  to  provide  that  the  trustees  of  public  affairs,  as  well 
as  the  members  of  the  city  council,  should  receive  no  compensation. 

Mr.  Worthington :  Then  you  provide  that  the  mayor  shall  have  a 
vote  in  the  village  council? 

Mr.  Guerin:     Yes. 

Mr.  Worthington:  And  yet  you  claim  he  ought  not  to  have  that 
power  in  cities;   why  do  you  make  the  difference? 

Mr.  Guerin :  Well,  I  don't  know  as  it  makes  very  much  difference. 
I  do  not  think,  in  the  government  of  villages,  there  is  as  much  importance 
attached  to  the  question,  as  in  a  city. 

Mr.  Worthington :  Isn't  the  expenditure  of  money,  of,  we  will  say, 
$25,000,  just  as  important  to  the  people  in  a  village,  as  the  expenditure  of 
$100,000,  or  $50,000  would  be  to  the  people  in  a  city?  Isn't  the  rate  of 
taxation  just  as  high,  just  as  much  of  a  hardship? 

Mr.  Guerin :  Mr.  Worthington,  I  do  not  see  any  objection  to  cutting 
the  mayor  out  of  all  participation  in  the  proceedings  of  council  in  vil- 
lages, and  allowing  council  to  elect  its  own  president  if  it  desires  to  do 
that. 

Mr.  Cole:  I  understand,  Mr.  Worthington,  you  do  not  insist  upon  a 
strict  separation,  that  you  are  in  favor  of  permitting  council  to  do  the 
executive  work  in  the  city — that  it  is  just  another  one  of  the  mingling  of 
the  three  functions  of  government  ? 
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Mr.  Worthingfton :  No;  the  only  thing,  we  have  agreed  to  have 
council  appoint  the  board  of  health — ^but  I  do  not  object  to  the  board  of 
trustees. 

Mr.  Guerin:  Section  93  provides  that  it  shall  be  the  duty  of  the 
mayor,  directors  of  each  department,  and  of  the  officers  provided  for  in 
this  act,  to  remove,  dismiss  or  suspend  any  employe  in  his  department 
for  misconduct  in  office,  incompetence,  gross  neglect  of  duty,  gross  im- 
morality, habitual  drunkenness,  or  failure  to  faithfully  perform  the  duties 
for  which  he  is  employed  or  appointed.  In  the  event  that  such  director, 
or  officer  shall  fail  to  perform  the  duty  hereinbefore  set  forth,  it  shall 
be  the  duty  of  the  mayor  to  forthwith  remove  such  director  or  officer, 
if  appointed  by  him,  and  the  failure  of  such  director  or  officer  to  observe 
and  perform  the  provisions  of  this  section  shall  be  deemed  misconduct  in 
office,  and  sufficient  cause  for  the  removal  of  such  director,  mayor  or 
officer.  The  mayor  may,  at  his  discretion,  remove  any  director  or  other 
officer  or  employe  appointed  by  him.  The  order  of  removal  shall  be  in 
writing,  shall  state  the  reason  therefor,  and  shall  be  entered  on  the  record 
of  his  office,  and  a  copy  thereof  shall  be  forthwith  transmitted  to  council. 

Now,  my  idea  about  that,  is  simply  this:  In  case  of  the  mayor  ap- 
pointing the  heads  of  these  departments,  they,  of  course,  being  appointed 
for  three  years,  it  really  means  they  remain  during  good  behavior;  but 
every  citizen  in  the  municipality  has  a  right,  every  day  in  the  week,  to 
see  that  the  affairs  of  his  municipality  are  properly  attended  to  and  ad- 
ministered, or  if  there  is  non-feasance,  or  misfeasance  or  malfeasance 
in  office  on  the  part  of  any  official,  or  any  employe,  every  man  in  the  city 
has  a  right  to  insist,  if  he  so  desires,  that  that  man  shall  be  removed  from 
office.  In  other  words,  if  the  people  elect  the  heads  of  departments,  they 
go  in  for  three  years. — I  think  the  Governor's  Code  provides  for  impeach- 
ment. I  don't  think  there  is  a  case  on  record  in  the  State  of  Ohio,  where 
an  impeachment  proceeding  has  ever  been  successful  in  a  matter  of  that 
character ;  it  is  impracticable ;  but  if  a  man  is  in  office  to  stay  just  as  long 
as  he  behaves  himself,  that  is,  for  the  term  for  which  he  is  appointed, 
and  he  knows  that  he  will  go  unless  he  does  behave  himself,  you  arc 
bound  to  have  better  government  than  if  you  elect  a  man  for  three  years, 
and  he  says,  "I  shall  probably  not  be  elected  again,  anyhow;  I  will  do 
just  as  I  please,  regardless  of  how  the  people  of  the  community  may  view 
the  matter."  I  am  told  a  good  many  times,  of  how  the  county  commis- 
sioners in  a  certain  county  have  held  up  the  directors  of  a  railway.  They 
are  in  office,  and  in  authority ;  they  would  not  let  this  railway  cross  the 


484  Proceedings  on  Municipal  Code. 

river  into  their  county,  and  as  a  result  the  railway  was  built  around 
through  another  city,  and  that  community  lost  one  of  the  most  valuable 
feeders  it  could  have  had  for  its  business.  The  press  and  the  people 
were  unanimous  that  these  commissioners  should  be  put  out  of  oflSce, 
but  they  remained  in  office  until  their  terms  were  finished.  Each  man  of 
those  commissioners  now  says, — "It  is  all  right,  those  people  ought  to 
have  been  allowed  to  come  across  the  river,  but  it  wasn't  my  fault,  it  was 
Ihe  other  man's  fault."  I  say  it  is  a  great  mistake  for  the  people  to  pat 
a  head  of  a  department  in  such  a  position  that  it  is  impossible  to  get  him 
out  of  office,  if  he  proves  to  be  not  the  proper  man. 

Mr.  Silberberg :  What  provisions  have  you  made  for  the  removal  of 
the  mayor? 

Mr.  Guerin :  I  was  coming  to  that  a  little  further  on.  Section  lOO 
provides, — "In  case  of  misconduct  in  office,  incompetence,  g^oss  neglect 
of  duty,  gross  immorality  or  habitual  drunkenness  of  any  mayor,  the  gov- 
ernor of  the  State  shall  remove  him  from  office,  upon  notice,  and  after 
affording  to  the  said  mayor  a  full  and  fair  opportunity  to  be  heard  in  hU 
defense.  The  proceedings  for  his  removal  shall  be  commenced  by  the 
governor  putting  on  file  in  his  office,  a  written  statement  of  the  all^[ed 
causes  for  the  mayor's  removal  and  he  shall  cause  a  copy  of  said  state- 
ment to  be  served  upon  the  mayor  not  less  than  ten  days  before  the 
hearing  of  the  matter.  The  proceedings  had  by  the  governor  upon  such 
removal  shall  be  public,  and  a  full,  detailed  statement  of  the  reasons  of 
such  removal  shall  be  filed  by  the  governor  in  the  office  of  the  secretary 
of  state,  and  shall  be  made  a  matter  of  public  record  therein.  The  de- 
cision of  the  governor,  when  so  filed,  with  the  reasons  therefor,  shall  he 
final,  and  pending  such  investigation  by  the  governor,  he  may  suspend 
the  mayor  for  a  period  of  thirty  days." 

Now,  that  provision  of  law  is  copied  from  the  statute  of  New  York; 
that  has  been  in  force  there  a  number  of  years,  and  I  am  informed,  by 
competent  authority,  that  since  the  statute  has  been  passed,  there  have  been 
three  mayors  in  New  York  removed  from  office.  You  will  all  remember 
when  President  Roosevelt  was  governor  of  New  York,  that  he  threat- 
ened to  remove  the  mayor  of  New  York  City,  and  how  it  resulted  in  the 
mayor  of  the  city  making  that  an  impossibility  by  turning  around 
and  obeying  the  law  which  he  had  openly  threatened  to  disobey  before 
that  time. 

I  do  not  believe  that  power  would  be  exercised  very  frequently,  bu! 
it  certainly  is  in  the  interest  of  the  people  of  a  communitj,  and  especially. 
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if  we  adopt  such  a  plan  as  I  am  here  advocating.  The  mayor  must  per- 
form his  duty,  under  this,  and  must  see  that  the  laws  arc  enforced,  or 
any  citizen  in  the  community  has  a  right  to  go  before  the  governor  and 
prefer  charges,  and  upon  a  public,  open,  fair  hearing  of  the  matter, 
if  the  mayor  is  found  to  have  disregarded  his  oath  of  office,  the  govemcfr 
removes  him  from  office.  Now,  the  governor  has  no  appointive  power; 
he  does  not  appoint  the  successor  of  the  mayor,  but  the  bill  provides  that 
the  president  of  the  city  council,  who  has  been  elected  by  the  people,  shall 
succeed  to  the  office  of  mayor,  and  have  all  the  powers  and  privileges 
which  are  granted  to  the  mayor. 

Now,  we  have  been  discussing  somewhat,  the  question  of  formulating 
governments  that  shall  not  be  burdensome  upon  the  smaller  communities. 
With  single  heads  of  departments,  a  measure  of  that  character  will  not  be 
burdensome  to  any  small  city  in  this  state,  but  I  intend  to  offer  an  amend- 
ment which  shall  provide  that  the  director  of  accounts  may  also  be  the 
clerk  of  the  city  council.  I  have  a  provision  here  that  in  case  of  ab- 
sence, or  disability,  or  refusal  to  act,  on  the  part  of  the  police  judge,  the 
"mayor  shall  act  as  police  judge. 

The  constitution  provides  for  an  elective  judge  and  clerk  in  every 
judicial  district,  so  that  it  will  undoubtedly  be  necessary  to  elect  a  police 
judge  and  also,  a  police  clerk ;  but  there  is  no  reason  why  the  director  of 
accounts  cannot  act  as  clerk  of  the  city  council,  and  also  be  elected  and 
hold  the  office  of  police  clerk. 

I  was  talking  with  General  Brown  of  Zanesville ;  he  says  they  want 
a  police  court.  I  do  not  believe  that  the  people  of  Sandusky  will  ever 
make  a  provision  for  the  payment  of  a  dollar  of  salary  to  a  police  judge; 
they  do  not  need  him  and  do  not  want  him.  The  result  will  be,  that  if 
anyone  runs  for  that  office  and  is  elected  police  judge,  he  will  refuse  to  act, 
and  we  have  therefore  provided  that  the  mayor  may  act,  or  may  desig- 
nate a  suitable  person,  a  lawyer,  to  act  as  police  judge,  in  the  absence  or 
disability  or  refusal  to  act  of  the  judge  elected  by  the  people. 

Mr.  Stage :  I  want  to  ask  Mr.  Guerin  if  he  thinks  it  would  be  feas- 
ible to  draw  a  line  of  demarkation  as  to  where  it  would  be  necessary  to 
have  a  police  judge? 

Mr.  Guerin :     I  think  it  would ;  I  see  no  reason  why  we  could  not. 

Mr.  Stage :     It  will  certainly  be  constitutional  ? 

Mr.  Guerin :     I  don't  think  there  is  any  doubt. 

Mr.  Stage:     Place  the  limit  at  20,000  or  30,000? 
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Mr.  Price :  I  think  there  is  no  disagreement  anywhere  but  what  the 
police  judge  is  independent  of  the  organization  of  the  municipal  corpora- 
tion, proper,  and  is  controlled  by  special  section  of  the  constitution? 

Mr.  Guerin :     Yes. 

Mr.  Price :  If  you  will  take  Article  2,  Section  20  of  the  Constitution, 
I  tliink  you  will  find  that  the  legislature,  in  creating  that  office,  must  adopt 
a  rule  of  compensation,  or  fix  the  salary  itself? 

Mr.  Guerin :     I  think  there  is  some  question  about  it,  myself. 

^Ir.  Price :  So  that  if  you  adopt  a  rule  of  compensation,  either  by 
fees  to  him. 

Mr.  Guerin:  The  president  of  council  could  act,  if  the  legislature 
fixed  a  salary,  and  the  constitution  provides  he  can  act ;  he  is  elected  by 
the  people.  The  idea  is,  that  the  bill  prescribes  a  limitation  to  his  duty; 
he  shall  also,  during  the  absence  or  disability  of  the  mayor,  perform  the 
duties  of  police  judge,  and  that  law  is  in  force  when  he  is  elected;  he  is 
elected  for  that  purpose,  just  as  much  as  if  he  ran  independently. 

Mr.  Price:  Then  he  acts  as  the  police  judge,  not  by  virtue  of  being 
mayor  but  by  virtue  of  being  president  of  council? 

Mr.  Guerin:     Yes. 

Mr.  Price :  I  believe  we  will  have  to  establish  a  compensation,  under 
that  section. 

Mr.  Guerin:  I  think  it  would  be  a  great  deal  better  to  adopt  the 
plan  suggested  by  Mr.  Stage,  that  in  cities  having  a  certain  number,  there 
shall  be  elected  a  police  judge.  I  don't  know  of  a  small  city  in  the  State 
that  wants  this  system  of  judiciary  that  is  provided  for,  but  the  election 
of  a  police  judge  and  clerk  can  be  provided  and  create  no  burden. 

I  provide  in  section  99,  that  during  the  temporary  absence  or  dis- 
ability of  the  mayor,  the  president  of  council  shall  act  as  mayor ;  he  docs 
not  forfeit  his  office,  unless  he  succeeds  permanently  to  the  office  of  mayor. 

Section  96  diflfers  from  the  Governor's  Code  in  this: — ^The  Gover- 
nor's Code  provides  that  the  head  of  each  department  or  each  different 
board,  shall,  at  a  certain  time,  make  an  estimate  or  statement  of  the 
money  required  for  the  next  succeeding  year,  to  the  director  of  accounts; 
the  director  of  accounts  has  the  authority  to  examine  this  statement,  to 
correct  it,  to  cut  out  or  cut  down  any  item  he  thinks  should  go  out.  In 
other  words,  to  revise  that  estimate  according  to  his  own  notion  as  to  the 
needs  of  each  department  for  the  next  year,  and  then  the  director  of 
accounts  himself  sends  that  to  council,  and  council  has  no  power  to  raise 
the  total  of  that  budget. — I  think  that  is  altogether  wrong.     A  man  could 
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be  eleccd  director  of  accounts,  or  auditor,  and  would  probably  be  elected 
for  the  reason  that  he  is  an  expert  bookkeeper,  that  he  understood  that 
class  of  business ;  he  is  busy  during  the  year  in  his  own  department,  he 
knows  nothinj2^  about  the  department  of  public  safety,  or  the  legal  depart- 
ment, or  any  other  department  other  than  his  own.  I  have  provided  in 
this,  that  the  mayor  shall  call  together  the  heads  of  different  departments 
at  least  once  a  month,  to  talk  over  the  affairs  relating  to  the  condition  of 
the  city,  and  that  he  can  compel  the  attendance  of  he  heads  of  depatrments 
at  these  meetings.  We  make  him  responsible  for  the  whole  of  the  city 
government.  Now,  through  these  meetings,  and  through  his  responsi- 
bility here,  he  is  obliged  to  keep  in  touch  with  every  single  department ; 
he  knows  the  condition  of  the  city  from  one  end  to  the  other ;  he  knows 
what  expenditures  of  money  are  to  be  made,  and  how.  The  head  of  the 
department  is  not  alone  responsible,  but  the  mayor  is  also  responsible. 
Now,  when  the  time  comes  for  making  uj^  the  budget  to  council,  the  head 
of  each  department  sends  his  estimate  To  the  mayor,  and  the  mayor  knows 
enough  regarding  the  condition  of  the  city,  both  physical  and  financial, 
to  make  a  revision  himself ;  it  is  his  business  to  know  the  conduion  of  the 
city,  and  he  is  responsible.  Then  let  him  make  up  from  those  budgets, 
or  reports,  his  budget  to  council.  It  seems  to  me  that  is  the  only  place 
for  that  power. 

Under  House  Bill  No.  5,  the  auditor  is  the  biggest  man  in  tUe  ciry 
government.  There  is  no  question  about  that, — they  all  have  to  go  to 
him  for  whatever  they  want.  Tie  has  the  right  to  hold  them  up,  to  say 
'*You  can  have  it,  or  you  cannot  have  it,"  and  as  a  matter  of  fact,  he 
does  not  know  anything  about  the  needs  of  the  different  departments: 
he  is  never  in  consultation  with  them,  and  as  I  say,  nine  times  out  of  ten, 
he  is  not  a  practical  business  man, — he  will  be  a  bookkeeper. 

The  general  idea  of  these  general  provisions,  as  I  say,  is  simply  to 
fix  the  responsibility  upon  the  mayor  of  the  city;  it  makes  that  office 
an  attractive  office,  it  raises  the  standard  of  men  who  seek  that  office, 
because  the  voters  will  not  put  in  there  a  man  who  is  not  competent  to 
manage  their  business  affairs;  he  makes,  not  simply  the  appointments 
under  this  bill,  but  he  has  the  general  supervision  of  all  of  these  other 
officers;  is  responsible;  the  business  of  the  city  and  the  welfare  of  tho 
city  all  come  under  the  two  departments  of  public  safety  and  public  ser- 
vice. The  rest  of  it  is  simply  the  technical  details  of  carrying  out  the  acts 
of  these  other  departments.  Now,  I  provide  that  the  mayor  may  appoint 
competent  disinterested  persons,  not  exceeding  three  in  number,  to  ex- 
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amine,  without  notice,  the.  affairs  of  any  department,  officer  or  employe, 
whether  appointed  by  him  or  not.  If  the  mayor  has  reason  to  bclicvs 
that  the  affairs  of  any  department  are  not  properly  managed,  or  that  the 
officials  are  corrupt,  he  can  immediately  appoint  three  disinterested  per- 
sons, and  without  notice  to  that  department,  send  them  in  there,  and 
this  gives  them  the  power  to  take  charge  of  the  office  and  check  it  out 
Now,  with  that  additional  power  lodged  in  the  mayor,  which  means  hold- 
ing him  responsible  for  the  officers,  and  that  he  is  supposed  to  look  after 
affairs  generally, — the  office  is  one  that  any  man,  in  any  city,  would  be 
glad  to  get,  and  it  is  an  office  that  the  people  will  not  fill,  except  by  putting 
in  the  best  man  that  can  be  gotten. 

The  department  of  public  accounts  is  practically  the  same  as  pro- 
vided in  House  Bill  No.  5.  The  department  of  law  is  made  a  department 
in  which  it  is  provided  that  the  director  of  law  shall  be  appointed,  but  as 
I  say,  I  believe  now  that  he  ought  to  be  elected. 

The  department  of  public  safety,  section  iii,  I  put  that  under  one 
director  of  public  safety,  with  practically  the  same  power  that  is  g^ven 
the  board  of  public  safety  by  House  Bill  No.  5,  and  give  him  the  power 
of  making  all  appointments  in  his  department,  but  I  limit  the  jurisdiction 
of  the  director  of  public  safety  to  the  business  to  be  transacted  by  that  de- 
partment, and  the  power  of  final  removal  of  the  employes  in  his  depart- 
iTfent. 

Mr.  Silberberg:     Is  he  to  be  elected? 

Air.  Guerin :     No,  sir ;  appointed  by  the  mayor. 

Mr.  Silberberg:  You  said  here  that  you  wanted  to  give  the  entire 
power  to  the  mayor  and  to  the  director  of  public  safety.  Do  you  think 
that  is  proper,  to  place  the  power  in  the  hands  of  a  man  that  is  to  be 
appointed  ?     Shouldn't  he  be  elected  ? 

j\Ir.  Guerin :  No,  I  don't  think  so.  If  you  elect  him,  he  is  in  there 
for  three  years,  whether  he  is  a  good  man  or  a  bad  man ;  whether  he 
fulfills  the  obligations  of  his  office  or  not,  he  is  there  to  stay,  and  that  'S 
not  what  the  people  of  the  city  want ;  they  want  good  government ;  they 
want  you  to  give  them  a  mayor  that  will  compel  the  officers  of  the  munici- 
pality to  do  their  duty  and  enforce  the  law,  ana  juts  as  soon  as  you  put 
it  within  the  power  of  these  people  to  hold  office  without  fear  of  removal, 
you  take  away  the  safeguard  that  the  people  of  this  State  demand. 

Mr.  Painter:     Do  you  have  civil  service  apply  to  this  department? 

Mr.  Guerin:  I  am  just  coming  to  that.  The  department  is  divided 
into  the  fire  and  the  police  department.     I  feel  that  both  the  fire  and  the 


Morning  Session,  September  ii,  1902,  489 

police  department  should  be  under  civil  service,  or  the  merit  system ;  that 
the  director  of  public  safety  may  appoint  only  those  persons  who,  from  the 
classified  list  certified  to  him  by  the  board  of  civil  service,  are  eligible.  I 
will  come  to  that  a  little  later  on. — He  makes  the  appointments,  but  they 
are  limited  to  this  list  that  comes  to  him  from  the  civil  service  commission. 
I  provide  that  there  shall  be  a  chief  of  the  fire  department  and  a  chief 
of  the  police  department,  that  all  promotions  in  those  two  departments 
shall  be  made  from  the  next  grade  below,  for  merit  alone  and  qualification 
tc^fill  the  office  to  which  the  man  is  to  be  advanced,  except  that  the  chief 
of  police  and  the  chief  of  the  fire  department  need  not  be  pro- 
moted from  the  grade  next  below,  but  that  they  must  pass  a  civil  service 
commission  examination  before  they  can  be  appointed  to  either  one  of 
these  offices. 

That  is  for  this  reason :  We  will  take  it  in  the  little  town  of  San- 
dusky ;  we  will  say  we  do  not  have  to-day  in  the  fire  department  there, 
a  person  who  is  suitable  to  act  as  the  chief  of  the  fire  department.  We 
know  of  a  good  man  in  Columbus  whom  we  can  get  to  fill  the  office,  better 
than  anyone  we  have  in  Sandusky.  That  is  left  open  so  that  we  can  go 
to  Columbus  and  get  that  man ;  but  before  he  can  be  appointed,  he  must 
pass  this  examination  to  show  that  he  is  qualified,  and  then  he  holds  the 
position  under  the  civil  service  rules. 

Mr.  Chapman :  Does  your  bill  make  any  provision  for  the  firemen 
and  policeman  that  are  serving  now? 

Mr.  Guerin:  It  says  that  they  are  not  to  be  removed  except  for 
cause ;  of  course,  that  applies  equally  well  to  a  man  after  he  gets  in  office 
under  the  civil  service  rules ;  but  I  think  if  we  start  in  with  the  merit  sys- 
tem, I  should  take  every  man  who  is  in  office  to-day,  and  whose  depart- 
ment is  under  the  merit  system,  and  make  him  take  a  competitive  examina- 
tion. The  mayor  of  Sandusky  recently  said  to  me,  "If  you  are  going  to 
place  the  police  and  fire  departments  under  the  civil  service,  I  don't  want 
you  to  leave  a  man  I  have  got  in  office  here,  for  life ;  we  have  got  a  lot 
of  dead-wood  timber,  and  if  you  are  going  to  start  in  on  a  system  of  that 
kind,  and  leave  these  men  in  there  for  life,  or  during  good  behavior,  let's 
get  better  officers  and  make  these  men  now  in  office  take  a  competitive 
examination,  and  if  they  pass,  let  them  go  in;  if  they  fail,  let  them  go 
out."  That  is  from  the  man  who  makes  the  appointments  himself.  I 
simply  quote  that  to  show  that  he  has  the  proper  appreciation  of  the 
system.  When  you  get  right  down  to  the  city  officials,  even  though  he 
has  the  power  to  appoint,  and  to  build  a  political  machine,  if  he  chooses, 
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yet,  when  you  talk  about  good  government,  and  getting  the  best  men  to 
serve,  he  has  the  same  idea  that  every  one  else  has ;  he  wants  good  govern- 
ment, and  I  believe  that  the  merit  system  will  give  us  a  better  class  of  men 
than  are  in  office  to-day. 

Now,  in  section  113,  it  is  provided  that  the  mayor  shall  be  chief  con- 
servator of  the  peace  within  the  limits  of  the  corporation.  In  case  of  riot, 
or  any  like  emergency,  the  mayor  shall  have  power,  two-thirds  of  the 
members  of  council  consenting  thereto,  to  appoint  additional  patrolmen 
and  officers  for  tei^porary  service,  who  are  not  selected  from  the  classi- 
fied list  of  such  department.  The  director  of  public  safety  shall  make  all 
contracts  with  reference  to  the  management  of  the  police  and  fire  depart- 
ments subject  to  the  restrictions  hereinafter  imposed. 

Now,  I  give  the  chief  of  police,  and  of  the  fire  department,  the  fullest 
right  to  manage  and  control,  under  the  rules  of  the  department,  the  sub- 
ordinate members  of  their  departments,  with  the  sole  right  to  suspend 
any  member  of  that  department,  the  chief  being  the  head  of  his  depart- 
ment. He  will  have  the  sole  right  to  suspend  for  misconduct  in  office, 
and  all  these  things  heretofore  stated,  and  also,  for  failure  to  abide  the  rule 
or  the  orders  given  by  the  chief,  or  other  officer  of  that  department,  who 
has  the  power  to  make  the  order.  The  purpose  of  that  is  simply  this: 
The  chief  is  held  responsible  for  the  performance  of  the  duties  devolving 
upon  the  members  of  his  department.  I  want  to  make  him  responsible 
for  the  conduct  of  his  men,  not  the  director ;  I  don't  want  him  to  be  able 
to  say,  "The  reason  I  took  Jim  Jones  off  this  tough  beat,  and  put  some- 
body else  on  there,  wa?  because  the  head  of  my  department  said  I  was 
to  do  it," — but  J  want  him  to  be  the  head  in  the  management  and  control 
of  his  men.  I  jnit  that  power  in  the  head  of  that  department,  who  is  under 
civil  service,  who  has  a  duty  to  perform,  and  if  he  does  not  perform 
his  duly,  he  Inscs  his  position  ;  but  do  not  let  the  political  head  of  the  city 
have  anything  to  do  with  the  enforcing  of  the  law,  or  the  service  of  the 
police  or  fire  departments.  When  a  suspension  is  made,  the  chief  imme- 
diately withni  five  days,  makes  a  written  statement  of  the  cause  of  suspen- 
sion, sends  that  to  the  head  of  the  department,  who  gives  the  man  a  hear- 
ing, and  if  he  finds  he  is  guilty,  he  renders  his  judgment  and  discharges 
that  man  from  the  service,  and  his  judgment  is  final,  but  I  do  not  give  the 
chief  the  power  to  discharge  men,  I  provide  that  heads  of  departments 
may  only  remove  for  cause.  Of  course,  when  trying  a  case  before  the 
head  of  a  department,  they  are  simply  limited  to  the  cause  for  which  that 
man  was  suspended  by  the  chief. 
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Then  comes  the  department  of  public  improvement.  That  is  prac- 
tically the  same  as  in  the  Governor's  Code.  I  don't  care  to  argue  the 
question  at  length  at  this  time,  but  I  want  to  say  to  you,  that  the  Post- 
office  department  of  the  United  States,  which  is  the  largest  business  enter- 
prise in  the  world,  larger  than  the  Standard  Oil  Company,  or  the  gigantic 
Steel  Trust, — is  under  a  jingle  head ;  the  affairs  of  every  large  corpora- 
tion in  this  country,  where  the  duties  devolved  upon  the  head  of  the 
department,  are  a  thousandfold  more  than  are  prescribed  in  this,  or  the 
Governor's  Code,  for  the  head  of  the  department  of  public  safety  or  ser- 
vice,— are  performed  by  a  single  head,  single  individuals.  We  do  not 
expect  a  man  to  go  out  and  personally  supervise  all  public  work;  we  do 
not  expect  the  general  manager  of  a  great  railway  company  to  go  out 
on  the  section  and  tell  the  men  how  to  place  the  ties,  but  we  expect  them 
to  have  men  under  them  capable  of  doing  these  things,  and  we  expect 
that  one  man,  who  is  responsible,  to  see  to  it  that  his  subordinates  per- 
form their  duties,  and  we  provide,  therefore,  for  one  man  who  is  respons- 
ible, and  who,  if  he  does  not  perform  his  duties  properly,  can  be  removed 
by  the  mayor.  We  expect  that  man  to  keep  in  touch  with  every  single 
branch  of  his  department,  and  we  expect  him  to  put  into  that  department 
men  who  have  knowledge  of  the  business  for  which  they  are  employed ; 
we  expect  him  to  select  competent  subordinates,  and  the  mayor,  being 
interested  in  the  expenditure  of  money,  and  in  the  transaction  of  business 
in  that  department,  the  mayor  will  be  in  constant  consultation  with  the 
director  of  public  service,  because  that  is  the  business  end  of  the  city, 
that  is  where  the  money  is  spent ;  the  mayor  is  responsible,  as  well  as  the 
head  of  that  department,  and  the  mayor  will  keep  himself  advised  as  to 
what  that  director  is  doing,  and  if  that  director  does  not  do  his  duty,  the 
mayor  wull  see  that  he  goes  out  of  the  office.  You  have,  practically,  for 
that  department,  a  board  of  two,  the  mayor  and  the  head  of  the  depart- 
ment, but  one  of  them  has  the  authority  in  one  sense,  the  responsibility, 
in  the  other  sense — responsibility,  so  far  that  you  can  say  to  the  head  of 
the  department,  "If  you  don't  do  your  duty  properly,  we  will  have  the 
mayor  of  the  city  remove  you  from  office,  and  if  the  mayor  doesn't 
do  his  duty,  the  Governor  of  the  State  will  remove  him  from  office." 
Now,  we  have  a  board  of  two,  as  I  say,  and  there  will  be  constant  consul- 
tation between  them,  because  they  are  both  responsible  for  tliat  depart- 
ment. It  is  a  great  deal  better,  it  seems  to  me,  to  have  one  man,  where 
you  can  fix  responsibility,  where  it  will  not  be  a  case  like  the  county  com- 
missioners of  which  I  spoke,  where  each  one  gets  behind  the  other's 
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•coattails;  but  you  have  one  person,  and  when  he  performs  an  act,  we 
know  where  to  go.  I  say  to  you  that  if  you  put  in  there  a  board  of 
three,  and  provide  any  salary  at  all  for  the  members  of  that  board,  it  will 
T)e  a  burdensome  and  unnecessary  expense  upon  the  inhabitants  of  the 
smaller  municipalities  in  the  state ;  but  if  you  pay  your  director  of  pub- 
lic service  a  fair  salary,  you  will  get  a  good  man ;  if  you  do  not  pay  any- 
thing in  that  department,  you  will  get  just  what  you  expect  to  get  in  a 
•city  for  nothing. 

Mr.  Gear:  I  see  in  section  117,  the  directors  of  public  safety  shall 
have  power  to  make  all  contracts  and  expenditures  of  money  for  acquir- 
ing lands  for  the  erection  or  repair  of  station  houses,  etc.,  etc.,  etc., — ^pro- 
vided, that  no  obligation  involving  an  expenditure  of  more  than  $500 
shall  be  created,  except  upon  the  approval  of  the  city  council. — Now, 
under  that,  he  could  make  as  many  contracts  as  he  wanted  to,  for  $499, 
without  having  the  consent  of  council. 

Mr.  Guerin :  Under  this  systepi,  I  don't  think  it  makes  much  difFer- 
•ence — we  talked  about  that  point  in  the  committee  meeting. — ^He  might 
divide  up  his  contract,  but  if  you  elected  a  man,  he  could  do  that,  unless 
you  had  an  express  provision  that  he  could  not ;  but  that  certamly  would 
l)e  misconduct  in  office,  it  would  be  disobeying  the  spirit  of  the  law,  if 
the  man  should  do  as  you  suggest,  and  would  be  cause  for  removal.  We 
have  got  to  trust  somewhat  to  the  good  faith  of  our  officials ;  you  cannot 
•expect  that  every  single  act  they  shall  do,  shall  be  defined  by  law, — you 
"have  to  trust  to  their  good  faith  and  honesty.  • 

Mr.  Silberberg:  Why  don't  you  provide  against  that  in  your  code? 
That  is  an  important  point. 

Mr.  Guerin :  That  is  all  right.  I  think  if  a  man  is  going  to  split 
up  contracts  and  place  them  in  small  amounts,  it  is  better  to  have  that 
amended. 

Mr.  Painter:  If  the  gentleman  from  Hamilton  will  remember,  the 
speakers  before  this  committee,  having  inveighed  bitterly  against  the  idea 
of  the  council  having  to  pass,  by  ordinance,  on  every  expenditure  of  public 
money ;  they  figured  it  that  it  would  take  ten  weeks  to  pass  an  ordinance 
to  get  an  appropriation  to  buy  any  supplies  in  case  of  emergency,  or  to 
pass  a  pay-roll. 

Mr.  Guerin :  As  I  say,  you  have  got  to  trust  something  to  the  hon- 
'csty  of  men. — I  shall  only  take  a  few  minutes  more  of  the  Committee's 
lime. 
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Section  136  provides  that  the  Governor  shall  appoint  four  persons^ 
to  be  merit  system  commissioners.  I  prescribe  in  this  act,  the  powers 
and  duties  of  those  commissioners.  It  is  to  be  a  bi-partisan  commission, 
appointed  by  the  Governor,  one  man  appointed  each  year,  and  to  make 
a  long  story  short,  the  commission  is  to  act  exactly  as  the  National  Com- 
mission acts  in  the  conduct  of  appointments,  ^md  the  rules  and  regulations 
of  the  Post  Office  Department  of  the  Nati^al  Government.  They  hav(* 
a  right  to  prescribe  such  rules  and  regulations  concerning  the  nature  or 
character  of  the  applicant  as  they  desire  they  are  required  not  only  to  give 
them  a  test  upon  their  educational  qualifications,  but  also  upon  the  qualifi- 
cations that  are  required  for  the  performance  of  the  duties  for  which  the 
man  is  to  be  appointed. 

They  receive  from  the  heads  of  their  departments  in  each  city  in 
the  state,  a  classified  list,  stating  the  number  of  men  to  be  employed 
in  a  certain  department,  or  the  average  number,  the  character  of  the 
work  to  be  performed,  and  all  such  other  information  as  the  head  of 
the  department  may  desire  to  give,  or  as  the  commission  may  desire  to 
receive.  The  examination  is  to  be  conducted  solely  with  a  view  to  get- 
ting into  office  men  well  fitted  for  the  positions  to  which  they  are  ap- 
pointed. I  provide  that  that  shall  apply  to  police  force  and  health  de- 
partments; that  the  city  council  of  any  city  may  extend  the  provisions 
of  the  merit  system  to  any  other  department,  or  to  all  the  departments 
of  city  government.  If  the  city  council  should  not  do  that,  then  ten 
per  cent,  of  the  electors  may  petition  council  for  an  election,  and  the 
question  shall  then  be  submitted  to  the  electors  of  the  municipality  at 
the  next  succeeding  election  (municipal)*  and  that  a  majority  vote  shall 
carry.  There  is  the  further  provision  that  where  civil  service  has  ob- 
tained in  any  department,  it  shall  not,  by  any  act  of  the  municipality 
be  prohibited,  but  it  stays  right  there,  unless  the  legislature  abolishes  it. 

Now,  it  seems  to  me  that  a  bill  of  tfiat  character  gives  a  greater 
amount  of  home  rule  to  municipalities  than  House  Bill  No.  5.  The 
officers  appointed  and  the  officers  elected,  all  of  them  hold  office  simply 
so  long  as  they  perform  the  duties,  and  so  long  as  they  obey  the  laws 
of  the  State.  Every  man  in  the  municipality,  every  day  in  the  year 
and  every  year  during  the  term  of  office,  haJs  a  right  to  demand,  and  he 
has  the  means  to  compel,  the  observance  of  the  laws  of  the  State  by  the 
people  who  are  put  in  office  for  that  purpose.  It  is  a  system  where 
directors  can  hold  more  than  one  office,  in  a  small  city;    the  director  of 
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public  safety  may  also  be  the  director  of  public  service,  and  you  can 
make  a  combination  of  the  heads  of  these  departments,  so  that  the 
form  of  government  will  not  he  burdensome  to  small  cities ;  but  the  same 
form  of  government,  gentlemen,  will  be  just  as  efficient  for  the  city  of 
Cincinnati  and  for  the  city  of  Cleveland  at  is  will  be  for  the  smaller 
cities  or  places.  -^ 

There  has  been  a  ^HW^  deal  of  talk  about  political  machines.  I 
want  to  say  to  you,  gentlemen,  that  if  Tom  Johnson  can  elect  himself 
mayor  af  Cleveland,  he  will  elect  every  member  of  every  board  pro- 
vided for  in  any  law  you  can  pass.  There  are  bound  to  be  politicians 
and  there  are  bound  to  be  political  machines  in  every  municipality,  but  I 
say  to  you,  gentlemen,  that  with  a  bill  such  as  this,  you  will  be  more 
able  to  do  away  with  corruption  in  politics,  with  the  building  up  of 
a  political  machine,  than  by  any  bill  that  has  been  suggested  here  yet; 
for  as  soon  as  a  man  starts  to  build  a  political  machine  the  people  of 
this  city  can  say,  **We  will  put  civil  service  in  that  department,''  or  they 
will  say  that  that  man  is  not  properly  attending  to  the  duties  of  his 
pffice  and  he  shall  he  removed, — and  they  have  a  right  to  do  it,  for  this 
bill  provides  that  if  he  fails  to  perform  the  duties  of  his  office  in  a 
proper  manner,  he  shall  be  put  out  of  the  office. 

Now,  I  say  to  you  that  that  is  home  rule;  that  is  giving  the 
people  of  a  municipality  an  opportunity  to  keep  in  touch  with  their  city 
government.  They  elect  a  man  and  he  goes  in  office  for  three  years; 
he  is  there  to  stay  until  his  time  is  out,  until  his  term  has  expired;  but 
here,  they  have  a  right  to  remove  him  for  cause ;  he  can  only  hold  office 
so  long  as  he  performs  the  duties  of  that  office  properly.  Those  who 
do  not  like  the  merit  system,  those  who  object  to  that  system,  I  am 
sure,  have  never  made  a  study  of  municipal  government.  You  will  get 
better  men,  as  we  know  by  experience,  in  the  Federal  plan  of  govern- 
ment, just  as,  in  the  National  plan  of  government,  under  the  postoffice 
civil  service,  you  get  better  men  in  that  department — ^you  get  better 
service  in  that  department  than  you  get  in  almost  any  other  depart- 
ment of  the  National  government.  I  say  that  the  police,  the  fire  and 
the  health  departments  relate  to  the  welfare  of  the  people  so  closely, 
both  physically  and  morally,  that  those  departments  should  be  absolutely 
free  from  political  contamination.  What  every  man  in  the  State  wants, 
whatever  his  party,  is  good  government;  we  want  the  law  enforced; 
we  don't  want  politics  to  enter  into  that,  that  is  a  matter  relating  to 
our  own  welfare  and  the  welfare  of  our  families;   we  want  the  police  to 
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do  its  duty;  we  want  the  fire  department  to  be  efficient,  and  we  don't 
want  our  health  department  nm  by  any  political  bosses;  we  want  these 
officers  to  be  competent  men,  because  all  this  relates  to  the  physical 
welfare  of  our  selves  and  our  families  and  our  neighbors  in  the  com- 
munity. 

Now,  under  a  plan  of  this  kind,  if  you  like  to  have  good  govern- 
ment, you  will  get  it;  but  if  you  want  to  elect  Tom  Johnson,  or  some 
one  who  will  build  up  a  political  machine,  I  say  the  best  way  to  do  is 
to  elect  the  heads  of  departments,  or  boards;  but  you  will  not  get  good 
government  for  the  reasons  I  have  stated,  and  I  don't  believe  that  the 
board  plan  will  hurt  any  politician  in  this  State,  who  is  in  control  of 
any  city:  if  he  can  elect  himself  mayor  of  the  city,  he  will  elect  the 
members  of  every  board  you  can  provide,  and  when  elected,  he  is  not 
responsible  for  what  they  do,  and  no  citizen  will  have  a  right  to  say, 
**Vou  get  out  of  office."  The  office  holder  can  say,  'T  will  stay  in  office 
until  my  term  is  out,  and  I  will  do  just  as  I  please." 

What  I  say  the  legislature  ought  to  do,  is  to  rise  to  this  occasion 
and  make  a  Code,  which,  if  we  shall  not  have  constitutional  amend- 
ment and  have  to  make  other  codes,  can  stand  for  fifty  years;  let  us 
do  our  duty  as  members  of  this  General  Assembly,  and  not  try  to  put  in 
a  government  that  shall  be  simply  a  make-shift — and  I  say  that  any 
government  that  will  be  burdensome  on  the  smaller  cities  will  be  that. 

I  am  in  favor  of  the  constitutional  amendment  that  Mr.  McKinnon 
proposes,  but  if  that  should  be  submitted  to  the  people,  and  should  fail 
to  carry,  I  want  a  Code  enacted  by  this  legislature  which  shall  stand 
for  fifty  years,  and  I  believe  it  will  do  it,  if  you  will  just  simply  put 
aside  any  bias  you  have  against  one  plan  or  the  other,  and  look  for  a 
plan  that  will  help  the  people  of  the  municipalities,  large  and  small,  to 
obtain  good  government. 


Mr.  Frank  Acton,  of  Lancaster,  was  introduced,  and  addressed  the 
committee  as  follows : 

Mr.  Acton:  Mr.  Chairman  and  Gentlemen  of  the  Committee — I 
shall  ask  for  but  a  few  moments  of  your  time,  and  my  remarks  shall 
be  brief  and  hmited  to  a  single  subject. 

The  city  of  Lancaster,  during  the  last  fourteen  years,  has  owned 
and  controlled  and  operated  a  natural  gas  plant,  which  plant  is  to-day 
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worth  perhaps  $5CX),ooo,  with  an  annual  income  of  about  $125,000.  We* 
have  about  8,000  or  10,000  acres  of  gas  land  under  lease,  and  from  the 
profits  of  this  plant  we  have  been  able  to  erect  a  magnificent  city  hall, 
improved  waterworks  plant,  modern  fire  engine  houses  and  other  im- 
provements. For  perhaps  six  or  eight  years  the  city  of  Lancaster  has 
not  been  required  to  have  a  bond  and  interest  fund,  our  portion  of  the 
municipal  indebtedness  chargeable  direct  to  the  city  has  been  paid  from 
the  natural  gas  fund,  and  the  city's  portion  of  every  public  improvement 
has  been  paid  from  that  fund. 

I  recite  these  facts  that  you  may  fully  appreciate  the  great  import- 
ance we  attach  to  our  national  gas  plant.  We  in  Lancaster  frequently 
say  that  our  gas  plant  is  the  goose  that  lays  the  golden  egg,  and  I  am  sure 
we  want  it  to  live  on. 

In  the  code  under  consideration,  and  I  refer  to  the  Comings  Bill, — 
there  is  a  provision  for  municipal  ownership  of  lighting  and  heating  plants. 
In  the  opinion  of  some  persons  that  would  be  sufficient  to  warrant  us  to 
continue  the  operation  of  this  plant;  in  the  opinion  of  others,  it  would 
not  be.  You  will  remember  that  we  are  required  to  go  out  of  the  mimici- 
pal  corporation  to  do  business.  Our  gas  land  lies  from  two  to  ten  miles 
from  the  city,  and  we  are  required  to  go  there  and  lease  these  lands. 
There  may  be  in  the  ccfde,  though  I  have  npt  been  able  to  find  it,  a  pro- 
vision for  a  municipal  corporation  to  become  a  lessee;  if  there  is  such 
a  provision,  I  have  not  discovered  it.  I  see  that  municipal  corporations 
are  empowered  to  lease  public  lands,  in  which  case,  of  course,  it  would  be 
the  lessor,  but  in  operating  this  business,  we  are  always  the  lessee. 

Now,  yesterday  an  amendement  was  introduced  in  the  Senate,  as  an 
amendment  to  section  15,  line  135,  commencing  at  the  word  "plant," 
the  amendment  would  add  these  words :  *'And  to  establish,  maintain  and 
operate  natural  gas  plants,  and  furnish  the  municipality  and  the  inhab- 
itants thereof,  with  natural  gas  for  heating  and  lighting  purposes,  and  lo 
acquire,  by  purshasc,  lease  or  otherwise,  the  necessary  lands  for  such 
purposes,  within  and  without  the  corporation.'' 

Mr.  Bracken:  The  gas  is  used  for  power  purposes,  to  some  extent; 
for  example,  in  the  use  of  gas  engines,  and  it  might  be  well,  perhaps,  ro 
add  the  word  "power." 

Mr.  Acton :  I  thank  you  for  the  suggestion ;  perhaps  it  would  be 
well,  but  a  very  small  proportion  of  the  gas  is  used  in  that  way.  Now, 
we  take  it  that  this  amendment  will  unquestionably  cover  the  subject, 
and  all  we  wish,  gentlemen,  is  that  we  may  receive  such  legislation  in  the 
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way  of  amendment  as  will  enable  us  to  continue  the  operation  of  this  plant, 
which  has  been  of  such  great  good  to  our  city.  We  think  our  request  is 
reasonable,  and  we  are  sincerely  hoping  that  you  will  see  your  way  clear 
to  grant  us  the  request  we  make. 

I  shall  gladly  answer  any  questions  pertaining  to  our  gas  plant. 
As  I  said  in  the  begpuining,  I  want  to  limit  myself  to  this  one  subject.  I 
thank  you  for  your  attention. 


Mr.  George  Wuichet,  of  Montgomery,  was  introduced,  and  addressed 
the  Committee  as  follows : 

Mr.  Wuichet:  Mr.  Chairman  and  Gentlmen:  There  are  but  few 
points  that  I  wish  to  call  to  your  attention,  as  meeting  with  our  disap- 
proval. 

The  first  one  is,  we  object  to  the  system  of  electing  for  three  years, 
and  removing  at  the  end  of  three  years,  all  the  principal  officers  of  the 
municipality.  I  believe,  however,  that  that  has  probably  been  before  this 
bodv. 

There  is  another  objection  that  we  have.  In  House  Bill  No.  5,  I 
believe  it  is  provided  that  the  salaries  of  the  police  and  fire  departments 
will  not  be  lowered  from  what  they  are  at  the  present  time.  Now,  we 
are  suffering  with  a  crippled  fire  department,  in  the  city  of  Dayton,  by 
a  bill  that  was  passed,  creating  a  law  that  fixed  the  salaries  of  the  fire  de- 
partment ;  that  is,  the  minimum  salaries  of  the  firemen.  Now,  we  feel  that 
we,  if  we  are  able  to  fix  the  salaries  of  all  the  principal  officers,  we  are 
able  to  to  say  what  the  firemen  and  the  policemen  should  get. 

Dayton  is  peculiar  to  itself,  as  a  city ;  I  do  not  believe  there  is  an- 
other city  in  the  United  States  like  it,  and  we  feel,  therefore,  that  we 
should  not  be  treated  differently  in  that  respect  from  others.  If  the  sal- 
aries in  the  other  cities  are  what  they  should  be,  that  is  all  right  and  good ; 
but  we  feel  that  the  creating  a  minimum  salary  is  not  good  for  us,  and 
the  objection  that  we  have  to  it,  is,  that  we  are  now  crippled  in  paying 
that  additional  salary,  without  an  additional  levy ;  we  have  had  to  make  a 
levy  to  meet  that  additional  requirement,  but  it  will  not  be  available  until 
next  February. 

The  first  objection  that  I  stated,  in  regard  to  having  all  the  officers' 

terms  expire  at  the  same  time,  is,  that  it  leaves  us  without  a  balance 

wheel.    You  know  as  well  as  I  know  that  we  are  often  swept  by  a  tidal 
32 
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wave  of  some  fad  or  policy,  and  all  our  vicious  legislation,  or  three-fourths 
of  it,  comes  from  some  such  tidal  wave. 

Now,  if  such  tidal  waves  sweep  over  the  mimicipality  at  an  election, 
— ^as  they  frequently  do — all  the  old  officers  would  go  out,  and  it  woulJ 
put  in  a  set  of  new,  untried,  inexperienced  officers  whom  we  would  have 
to  endure  for  three  years.  Probably  you  will  say  that  is  what  we  deserve^ 
because  we  elected  them.  We  desire  home  rule  as  much  as  anybody  else, 
but  we  think,  that  on  sober,  second  thought,  in  many  cases,  we  would  not 
do  as  we  have  done;  we  would  feel,  on  sober,  second  thought,  that  we 
were  in  a  very  bad  predicament. 

You  recognize  yourselves,  that  probably  three-fourths  of  the  members 
of  this  body  would  not  be  here,  unless  they  were  elected  by  political 
parties,  so  termed.  Now,  where  are  you  going  to  take  it  out  of  politics? 
Politics  governs  the  cities,  politics  governs  the  state,  politics  must  gov- 
ern the  municipalities,  and  when  you  go  to  eliminate  the  one,  as  you  try 
to  do  under  civil  service,  I  believe  there  is  no  question  but  you  will  fail. 

Mr.  Stage:  Will  the  gentleman  allow  a  question?  I  want  to  ask 
the  gentlman  if  he  thinks  all  the  voters  in  any  municipalitiy  are  neces- 
sarily somprised  in  the  public  service? 

Mr.  Wuichet:     No,  of  course  not. 
Mr.  Stage:     Don't  you  think  a  man  might  be  elected,  then,  if  our 
municipalities  were  under  civil  service?    Do  you  think  that  would  take 
away  the  power  to  elect  representatives,  Republicans  and  Democrats,  the 
same  as  now? 

Mr.  Wuichet:     To  a  certain  extent. 

Mr.  Stage :  Because  a  man  is  a  Democrat  or  Republican,  and  is  in 
the  civil  service,  wouldn't  he  vote  which  ever  ticket  he  wanted  to  vote? 

Mr.  Wuichet:     Certainly. 

Mr.  Stage :  The  question  Is,  then,  that  he  be  Republican  or  Demo- 
crat, he  can  still  hold  his  office,  under  civil  service,  and  vote  the  ticker 
he  likes,  without  being  removed  ? 

Mr.  Wuichet:     Oh,  I  see  ttie  point  you  desire  to  make. 

Mr.  Stage:     Isn't  that  the  point? 

Mr.  Wuichet:     No. 

Mr.  Stage :  He  has  to  be  a  Democrat,  if  there  is  a  Democratic  ad- 
ministration?    But  if  there  is  civil  service,  he  might  vote  as  he  liked. 

Mr.  Wuichet :  As  I  understand  it — and  I  served  as  judge  pf  elec- 
tion for  a  good  many  tears,  until  lately — how  do  you  know  what  a  mao 
votes  ? 
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Mr.  Stage:  We  don't  Why  cannot  he  hold  his  office  then? 
Mr.  Wuichet:  The  gentleman  who  spoke  a  few  minutes  ago  spoke 
of  the  postoffice  department.  You  will  find  a  very  great  difference 
between  the  employes  of  the  postoffice  department;  some  in  the  depart- 
ment that  he  was  referring  to  ought  to  be  gotten  rid  of,  and  there  is 
no  way  ta  be  rid  of  them ;  the  employe  is  there ;  he  performs  his  work> 
perhaps,  but  he  merely  performs  his  work,  or  his  duty;  he  does  no 
more.  Now,  if  you  put  a  police  or  a  fire  department  under  the  same 
system,  and  bring  them  under  the  same  influences,  you  may  get  the  ser- 
vice performed,  but  you  will  only  get  as  much  as  is  demanded;  he 
doesn't  do  any  more;  he  holds  his  position  merely  because  he  has 
passed  the  examination,  and  he  merely  fulfills  his  duty;  while  the  other 
way,  I  claim  when  he  is  there  he  will  do  more  than  fulfill  the  duties  re- 
quired of  him. 

Mr.  Stage:  Is  it  not  true,  under  the  present  system,  a  very  large 
portion  of  the  time  of  public  employes  is  devoted  to  political  work? 

Mr.  Wuichet:     It  may  be  in  your  place,  but  in  our  place,  we  have 

so  many  non-partisan  boards 

Mr.  Stage:     I  will  ask  the  gentlemen  if  he  does  not  know  it  to  be 
a  fact  that  the  first  year  the  civil  service  was  established  in  Chicago,  it 
reduced  the  expenses  of  government  of  that  city  about  $1,000,000. 
Mr.  Wuichet :     I  do  not. 

Mr.  Comings:  There  was  one  thing  that  you  said  at  the  first  that  I 
think  the  committee  did  not  quite  understand ;  in  regard  to  the  salaries  in 
Dayton ;    w411  you  state  that  again  ? 

Mr.  Wuichet:  There  was  a  bill  passed  here  some  time  ago,  by 
a  tidal  wave — a  bill  making  the  minimum  of  salary  for  firemen, — fixing 
that.  That  was  contested  in  the  courts  and  the  courts  decided  against 
us.  We  made  no  provision  for  a  levy  at  that  time.  After  the  decision 
was  rendered  we  had  to  increase  the  salaries ;  as  a  consequence,  we  had 
to  reduce  the  force  in  order  to  meet  this  additional  salary.  Now,  we 
have  provided  this  year  for  that  additional  levy,  but  that  still  cripples 
the  department,  because  we  felt  that  any  increased  levy  that  would  go 
to  the  extent  of  giving  them  all  the  salaries  that  were  required,  could 
HOt  be  made,  would  raise  the  taxes  to  tpo  great  an  extent. 

As  I  understand  this — I  hiive  not  seen  the  original  bill,  only  the 
newspaper  copy  of  it — it  stated  the  pq^ice  and  fire  department  salaries 
should  ^ot  be  reduced  from  the  present  minimum  standard ;  and  that  is 
what  we  wish  to  be  relieved  from. 
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Mr.  Comings:     You  want  that  part  eliminated? 

Mr.  Wuichet:     Yes,  sir. 

Mr.  Comings:     What  is  your  total  levy  for  municipal  purposes? 

Mr.  Wuichet :  The  total  of  all,  as  we  have  recommended,  is  247 ; 
it  was  2.68,  but  that  takes  the  state  and  county  and  municipal,  altogether. 
It  is  seven  mills. 

Mr.  Comings:  This  gives  authority  to  make  it  ten  mills.  Would 
you  not,  under  the  provisions  of  the  code  already,  perhaps  in  times  past, 
enacted,  have  the  privilege  of  issuing  municipal  bonds  to  cover  that 
deficiency  ? 

Mr.  Wuichet:     We  feel  the  minimum  is  too  high. 

Judge  Thomas:  How  are  your  police  and  fire  officers  appointed  in 
Dayton  ? 

Mr.  Wuichet :     By  a  bi-partisan  board. 

Judge  Thomas:     Is  there  civil  service  in  those  departments  now? 

Mr.  Wuichet :     Not  particularly  ;   there  is  no  examination. 

Judge  Thomas:  The  only  civil  service  is  such  as  arises  from  the 
fact  that  your  board  is  bi-partisan  ? 

Mr.   Wuichet:     Yes. 

Judge  Thomas:  In  your  judgment,  does  the  non-partisan  board  in 
the  department  of  police  and  fire,  do  away  with  the  necessity  of  the  merit 
system  ? 

M:-.  Wuichet :     It  seems  so  to  us. 

Judge  Thomas :  Are  you  in  favor  of  tlie  civil  service  system  as  ap- 
plied to  those  departments? 

Mr.  Wuichet :     No,  sir. 

At  this  time  a  motion  was  carried  to  go  into  executive  session. 
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Seventy-fifth  General  Assembly. 
Extraordinary  Session. 

Thursday,  September  ii,  1902,  2:00  p.  m. 

The  Committee  met  pursuant  to  adjournment,  all  members  being 
present. 

The  Chairman :  The  programme  this  afternoon  is  a  continuation  of 
this  morning's  —  Representatives  of  city  and  village  councils  and  muni- 
cipal leagues. 

Mr.  Hypes  introduced  Mr.  David  F.  Snyder,  of  Springfield. 

Mr.  Snyder:  Mr.  Chairman,  and  Gentlemen  of  the  Committee: — 
We  have  a  park  in  Springfield  which  is  governed  by  a  park  board  of  five 
and  conditions  exist  in  connection  with  this  park  which  are  different  to 
almost  all  our  cities.  We  have  a  bequest  of  $200,000  in  United  States 
bonds  the  interest  of  which  is  devoted  to  the  improvement  of  the  park. 
When  the  gift  was  madt  it  was  made  with  the  distinct  understanding 
that  the  officers  having  this  money  under  control  should  not  hold  any 
political  office.  About  five  or  six  years  ago  the  general  assembly  enacted 
a  special  law  creating  a  park  board,  which  board  had  the  control  of  this 
money.  They  acted  in  conjunction  with  an  advisory  board  appointed 
by  the  Court  of  Conmion  Pleas.  The  board  acts  without  compensation 
and  has  given  entire  satisfaction  to  the  city  of  Springfield.  We  hope  that 
the  board  will  not  be  disturbed  and  will  be  left  out  of  any  poHtical  de- 
partments. We  need  no  compensation,  we  ask  for  none,  and  we  fear 
complications  might  arise  if  the  control  of  this  fund  was  given  over  to 
the  board  of  public  safety  and  taken  out  of  the  hands  of  the  park  board. 

Mr.  Worthington :  Who  would  you  suggest  have  the  appointing 
power  of  this  board? 

Mr.  Snyder :  It  could  either  be  by  the  council  or  by  the  mayor  with 
the  consent  of  council.  At  present  we  are  appointed  by  the  tax  commis- 
sion.    I  don't  think  that  makes  much  difference. 

(501) 
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Mr.  Price :  Suppose  cities  are  given  the  power  to  create,  a  park 
board,  would  that  suit  you? 

Mr.  Snyder:     I  don't  know,  but  if  we  were  sure  of  having  an  inde- 
pendent board  it  would  be  all  right.    I  should  like  to  see  a  board  which 
would  not  have  any  connection  with  the  city  or  county  officers.    I  would 
rather  it  be  specified  there  must  be  an  independent  board. 
Mr.  Price:     Supposing  we  cannot  pass  that? 

Mr.  Snyder :     We  would  have  to  have  the  next  best  thing.    I  would 
prefer  that  the  legislature  give  us  authority  to  have  this  board. 
Mr.  Price :     Created  by  ordinance  ? 
Mr.  Snyder:     I  think  without  an  ordinance  would  be  better 

Mr.  Price:  All  cities  are  not  situated  as  you  are.  We  may  not 
be  able  to  accommodate  you  and  the  others  too.  Then  the  question 
comes  down  to  whether  a  board  appointed  under  an  ordinance  of  coun- 
cil would  be  better  than  to  leave  it  under  the  public  service  board.   * 

Mr.  Snyder :  I  would  prefer  to  have  that  under  the  board  of  pub- 
lic service. 

Mr.  Hypes :  I  would  like  Mr.  Snyder  to  state  about  how  much  time 
is  given  by  the  members  of  the  present  board  to  their  dutis. 

Mr.  Snyder:  Our  park  is  about  seventeen  years  old,  and  we  have 
about  217  acres.  We  are  doing  a  great  deal  of  improving  and  during 
the  next  year  or  so  we  expect  to  spend  about  $25,000.  At  the  present  time 
each  of  the  five  members  will  give  from  a  day  to  a  day  and  a  half  each 
week  to  the  consideration  of  the  different  problems  that  may  come  up, 
together  with  the  meetings.  We  have  the  loaning  of  about  $200,000  and 
that,  of  course,  takes  up  time.  Our  president  gives  about  three  days  a 
week. 

Mr.  S.  A.  Wilkinson,  member  of  the  board  of  public  aflfairs,  of 
Sprinfield :  Mr.  Chairman  and  Gentlemen  of  the  Committee :  Our  park 
was  given  to  the  city  by  Mr.  Snyder,  uncle  of  the  gentleman  who  has 
addressed  us.  The  control  of  the  park  was  in  the  hands  of  the  board 
of  public  affairs  as  was  also  the  control  of  the  hospital,  but  that  has  been 
taken  away  from  the  board  of  public  affairs  by  special  laws  which  were 
indorsed  by  both  the  board  of  public  affairs  and  the  city  council.  While 
I  have  nothing  to  do  with  either  the  hospital  or  the  park,  I  must  say 
they  are  better  managed  than  our  board  is,  and  these  two  things  especially 
should  not  be  in  the  hands  of  the  board  of  public  service. 

There  are  one  or  two  things  worth  calling  special  attention  to  in  re- 
gard to  direct  city  affairs.     The  first  is  the  matter  of  assessments  for 
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public  improvements.  This  bill  provides  you  cannot  levy  a  special  assess- 
ment for  a  street  improvement  within  five  years  to  exceed  twenty-five 
per  cent  of  the  tax  valuation.  That  is  our  law  in  Springfield  now 
and  it  interferes  very  much  with  the  making  of  public  improvements  on 
streets,  unless  the  city  is  willing  in  many  instances  to  bear  a  very  much 
too  large  part  of  it.  I  think  that  the  Cincinnati  law  is  a  better  one  than 
ours.  There  they  have  a  committee  that  fixes  a  valuation  on  the  property 
on  the  sreet  to  be  improved.  On  the  subject  of  street  improvements  the 
code  provides  that  the  proposition  to  improve  a  street  shall  originate 
with  the  city  council.  I  think  you  will  have  better  improvements  if  you 
let  that  proposition  originate  with  the  board  of  public  service. 

Mr.  Metzger :  Do  I  understand  that  you  are  opposed  to  your  present 
method  of  levying  special  assessments  for  street  improvements,  or  are 
you  satisfied  with  the  method  if  the  twenty-five  per  cent  rate  of  the  tax 
valuation  is  increased  ?    , 

Mr.  Wilkinson :  I  think  twenty-five  per  cent  of  the  value  is  enough. 
I  don't  believe  in  basing  it  on  the  tax  value. 

Mr.  Metzger:  Who  in  your  judgment  should  create  this  appraisal 
committee  ? 

Mr.  Wilkinson:     Either  the  board  or  council,  I  don't  care  which. 

Mr.  Metzger:  Would  you  limit  that  committee  to  the  appraisal  of 
the  real  property,  the  land,  or  would  you  include  in  that  the  improvements  ? 

Mr.  Wilkinson :     I  believe  I  would  include  the  improvements. 

Mr.  Worthington:  Under  the  present  law  don't  you  have  to  get 
the  consent  of  a  majority  of  the  property  owners? 

Mr.  Wilkinson:  No,  sir;  we  do  not.  We  can  order  a  street  im- 
proved if  council  concur  in  it  if  every  property  owner  on  the  street  objects 
to  it. 

Mr.  Worthington :     Is  that  a  special  act  for  your  city  ? 

Mr.  Wilkinson :  Yes.  We  are  governed  by  a  special  act  passed  in 
1890.  You  have  a  better  run  of  improvements  than  if  you  leave  it  to  the 
people  who  live  on  the  street. 

Mr.  Worthington:  My  idea  was  the  people  who  pay  for  the  im- 
provements should  be  consulted. 

Mr.  Wilkinson :  They  are  consulted  to  a  certain  extent,  but  not  to 
the  extent  of  letting  them  say  exactly  whether  or  not  those  improvements 
shall  be  made.  Most  of  the  cities  are  unfortunate  in  having  a  lot  of  men 
who  own  a  lot  of  property  on  a  street  and  don't  want  to  improve  it,  and 
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the  small  owners  cannot  get  what  they  want  because  they  are  prevented  by 
the  owners  of  the  larger  amount  of  frontage. 

The  Chairman:  The  next  speaker  will  touch  upon  the  subject  of 
village  government.  He  is  very  competent  to  speak  on  the  subject, 
having  been  for  thirteen  years  mayor  of  one  of  the  best  villages  in  north- 
em  Ohio,  and  he  will  speak  with  authority  on  some  of  the  subjects 
touched  upon  in  House  Bill  No.  5. 

Hon.  George  Couch,  Mayor  of  Wellington:  Mr.  Chairman  and 
Gentlemen  of  the  Committee:  I  believe  I  voice  the  sentiments  of  nine 
out  of  ten  villages  in  Ohio  when  I  say  we  would  be  more  than  satisfied 
to  have  the  present  code  remain.  It  does  not  seem  fair  to  drag  the 
small  cities  or  municipalities  of  Ohio  into  the  discussion  of  this  code. 
We  have  elected  our  officers  under  a  law  that  has  not  been  questioned. 
The  cities  are  causing  this  disturbance  and  it  seems  to  me  if  the  members 
of  the  legislature  desire  to  cut  matters  short  they  could  eliminate  the 
village  part  from  the  Nash  Code  and  their  labors  would  be  ver>'  much 
easier. 

Speaking  of  the  trustees  of  public  affairs  in  a  village,  I  don't  think 
it  is  possible  to  get  three  competent,  intelligent  men  who  would  take  that 
office.  We  cannot  afford  to  pay  them  large  salaries,  because  you  limit  us  to 
ten  mills.  They  must  work  almost  gratuitously,  and  as  all  the  management 
of  our  municipal  government  would  be  practically  thrown  into  their 
hands  it  would  require  a  j:2:reat  deal  of  their  time,  and  I  doubt  if  you 
could  get  competent  men  to  fill  those  places  who  would  accept  the  posi- 
tion. I  believe  trustees  of  waterworks,  electric  light  plants  and  c^ime- 
teries  should  be  elected  by  the  people.  A  man  mii^^ht  be  good  on  the 
board  of  electirc  light  works  but  would  not  be  fitted  for  the  health  de- 
partment ;  and  when  you  put  all  these  things  under  the  management  of 
three  men  you  are  exacting  a  great  deal  from  them  and  you  would  not 
get  as  good  results  as  under  the  present  form  of  government. 

I  think  the  marshal  of  the  village  should  be  an  appointive  office. 
He  is  the  chief  of  the  police  and  should  be  accountable  to  the  mayor  for 
his  acts,  subject  to  removal.  My  experience  has  been  you  would  get  far 
better  service  in  the  police  department  if  that  was  made  an  appointive 
office  and  the  officer  removable  by  the  mayor.  I  think  it  should  be  a  fee 
office.  If  you  fix  a  salary  there  is  no  incentive  for  the  chief  to  do  any 
more  than  draw  his  salary. 
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In  regard  to  cemeteries,  there  are  a  good  many  cemeteries  like  ours, 
which  is  owned  jointly  by  the  township  and  the  corporation.  The  pres- 
ent law  provides  for  the  election  of  trustees  jointly.  If  that  were  put  in 
the  hands  of  this  board  of  public  aflFairs  elected  in  a  municipality  the 
outside  people  would  have  no  voice  in  it  whatever. 

Mr.  Metzger :    Do  you  have  a  separate  cemetery  board  now  ? 

Mr.  Couch :     Yes,  sir. 

Mr.  Metzger :  Do  you  think  the  mayor  in  a  village  ought  to  have 
the  veto  power? 

Mr.  Couch:  Not  as  given  in  the  Nash  Code  bill.  It  takes  two- 
thirds  to  pass  a  measure,  and  htey  could  pass  a  measure  over  his  veto. 
Two-thirds  of  six  is  four. 

Mr.  Metzger :  With  the  council  constituted  in  any  other  manner  do- 
you  think  the  mayor  of  a  village  ought  to  have  the  veto  power? 

Mr.  Couch :     If  you  had  the  right,  mayor,  yes ;  if  you  had  not,  no. 

Mr.  Metzger:  Do  you  think  the  council  ought  to  be  elected  all  at 
once  or  ought  it  to  be  continuous  ? 

Mr.  Couch :     It  ought  to  be  a  continuous  council. 

The  Chairman :     Give  us  your  views  about  the  solicitor. 

Mr.  Couch :  I  would  leave  the  solicitor  entirely  out.  The  moment 
you  make  it  an  elective  or  appointive  office  you  must  provide  a  salary 
for  it. 

Mr.  Metzger:  There  is  a  provision  in  the  Nash  code  with  respect 
to  both  city  and  village  councils  that  ordinances  must  be  read  at  three 
different  meetings,  and  with  respect  to  certain  ordinances  the  rules  can 
not  be  suspended.     What  do  you  think  of  that? 

Mr.  Couch :     I  think  it  is  a  good  one. 

Mr.  Worthington :  Do  you  think  the  mayor  should  have  the  power 
to  vote  on  all  ordinances  or  resolutions  where  there  is  a  tie? 

]\Ir.  Couch :     I  don't  sec  how  you  could  do  very  well  without  it. 

Mr.  Worthinj^^^ton :  Don't  you  think  it  would  be  well  for  the  council 
t(»  or -anizc  with  one  of  its  members  as  president? 

^[r.  Coucli :  It  would  be  perfectly  fair  and  right.  There  would  be 
no  harm  in  it. 

Mr.  Worthington :  It  is  argued  the  mayor  should  be  divorced  from 
the  legislative  department.     Why  should  not  that  apply  in  a  village? 

Mr.  Couch:  It  seems  to  me  you  could  deadlock  the  council  in  that, 
way  and  could  not  pass  any  measure,  perhaps. 
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Mr.  Worthington :  Could  not  that  be  overcome  by  making  the  mem- 
bership either  five  or  seven  ? 

Mr.  Couch :  Yes,  sir,  if  you  think  fit  to  change  it  The  mayor  is 
usually  as  competent  to  vote  on  any  question  as  the  council. 

Mr.  Worthington :  But  he  is  not  elected  for  that  purpose.  He  can- 
snot  vote  on  any  ordinance  involving  the  expenditure  of  money. 

Mr.  Couch :     His  vote  does  not  pass  an  ordinance. 

Mr.  Worthington:  This  code  says:  "No  ordinance  or  resolution 
granting  a  franchise  or  creating  a  right,  or  involving  the  expenditure  of 
money,  or  the  levying  of  any  tax,  etc.,  shall  be  passed,  unless  the  same  shall 
have  been  read  on  three  diflFerent  days,  and  with  respect  to  any  such  ordi- 
nance or  resolution  there  shall  be  no  authority  to  dispense  with  this  rule." 

Mr.  Couch:  We  don't  call  that  an  expenditure  of  money  in  the 
sense  that  the  statute  generally  refers  to  it.  Speaking  of  the  Nash  code 
the  duties  that  would  devolve  upon  a  clerk  would  take  almost  his  entire 
time. 

The  Chairman :  You  think  the  requirements  placed  upon  the  clerk 
of  a  village  should  be  different  to  those  placed  on  a  clerk  in  a  city,  that  is, 
they  should  not  be  carried  to  that  extent  of  nicety? 

Mr.  Couch :  Yes,  sir.  The  weekly  and  monthly  reports- to  be  made 
to  council  are  such  that  you  would  have  to  pay  the  clerk  salary  enough 
so  that  he  would  have  to  devote  his  entire  time  to  his  office. 

The  Chairman :  Is  it  not  true,  under  the  present  code,  that  these 
accounts  can  be  demanded  by  the  mayor  or  any  member  of  the  council? 

Mr.  Couch :     Yes,  sir. 

Mr.  Worthington :     What  do  you  say  about  the  street  commissioner? 

Mr.  Couch :  That  is  immaterial  whether  he  is  an  appointive  or 
elective  office.  He  is  accountable  to  the  council  for  all  his  acts.  I  think 
it  should  be  an  appointive  office. 

Mr.  Worthington : .  Do  you  think  the  board  of  health  should  be  ap- 
pointed ? 

Mr.  Couch :     Most  assuredly.    You  can  get  good  men  that  way. 

Mr.  Worthington:  In  regard  to  the  pay  of  the  health  officer,  do 
you  think  that  should  be  regulated  by  the  council  or  the  board  of  health? 

Mr.  Couch :     It  should  be  by  the  board  of  health. 

The  Chairman :  The  next  speaker  will  be  Mr.  E.  L.  Hyneman,  of 
Columbus. 

Mr.  Hyneman:     Mr.  Chairman  and  Gentlemen  of  the  Committee: 
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The  fundamental  diflFerences  between  the  Governor's  code  and  the 
York  bill  are  that  the  latter  grants  powers  and  limitations  on  their  exer- 
cise ;  provides  for  the  organization  of  municipal  corporations ;  designates 
the  chief  executive  and  legislative  officers ;  and  leaves  all  other  details  and 
directions  to  the  corporations ;  the  former,  in  addition  to  these  provisions, 
prescribed  a  more  detailed  form  of  organization,  and,  as  to  some  of  the 
powers,  a  detail  direction  of  the  manner  of  their  exercise. 

There  is  apparently  an  agreement  that  the  grant  of  powers  and  the 
method  of  organizing  the  incorporated  body  must  be  uniform;  while  on 
the  other  hand,  the  code  ought  to  be  so  elastic  that  each  municipality 
could  select  an  administrative  force  such  as  is  suited  to  its  local  conditions 
and  exercise  the  granted  powers  in  a  manner  suited  to  peculiar  local  needs. 

At  this  point  all  agreement  ends.  Admitting  what  ought  to  be,  the 
governor's  advisors  say  that  it  cannot  be. 

We  shall  endeavor  to  show  how  inconsistent  this  contention  is  with 
the  actual  measure  proposed  by  the  governor.  We  believe  that  we  will 
demonstrate  that  the  York  bill  only  grants  powers  which,  in  law,  are  of 
the  same  character  as  the  powers  granted  in  the  governor's  bill.  We  are 
confident  that  we  will  prove  that,  if  any  practicable  law,  drafted  along 
the  lines  recommended  by  Governor  Nash,  is  constitutional,  then  the  York 
bill  is  constitutional. 

The  constitution  requires  one  of  two  things :  Either  that  the  legisla- 
ture provide: 

(i).  A  uniform  method  or  plan  under  which  municipalities  can 
organize  themselves. 

(2).     A  complete  scheme  of  organization. 

There  is  no  half  way  ground.  The  law  knows  no  compromises  with 
its  mandates.  A  mandate  that  a  thing  shall  be  done  is  not  complied  with 
if  the  thing  is  half  done. 

The  governor's  advisors  contend  for  the  second  proposition. 
•  They  say  that  the  constitution  requires  the  General  Assembly  to  pro- 
vide a  plan  of  organization ;  that  means  a  complete  plan,  and  a  requirement 
that  a  complete  plan  be  provided  is  in  effect  an  injunction  against  any 
power  being  given  the  people  to  complete  an  incomplete  plan  of  organi- 
zation. 

The  mayor  may  be  the  chief  executive  officer  and  the  council  the 
chief  legislative  body  and  all  other  officers,  and  departments  may  be  sub- 
ordinate, yet,  says  the  governor,  such  an  organization  can  not  be  said  to 
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be  complete.  If  it  is,  then  the  York  bill  complies  with  a  requirement  that 
a  form  of  organization  be  prescribed.  But  the  governor  says  that  the 
York  plan  is  unconstitutional  because  it  does  not  provide  a  form  of  organi- 
zation. He  says  that  boards  of  public  safety  and  of  public  service,  solici- 
tors, treasurers,  auditors,  fire  chiefs  and  police  superintendents,  either 
elective  or  appointive,  must  be  provided  for. 

These  are  not  chief  executive  officers.  They  are  all  subordinate  to 
the  mayor,  though,  in  many  respects  having  powers  the  exercise  of  which 
he  can  only  supervise.  And  if  these  must  be  provided  for,  then  where  will 
he  draw  the  line?  Certainly  not  according  to  the  arbitrary  desire  of  in- 
terested persons.  We  must  comply  with  the  law,  and  if  these  subordinate 
officers  must  be  provided,  then  we  must  provide  all  officers  or  agents  of  the 
corporations. 

Are  not  the  engineer,  the  police  captain,  the  sealer  of  weights,  the 
inspector  of  foods,  also  administrative  officers,  and  equally  essential  to  a 
complete  scheme  of  government  ? 

If  the  plan  must  be  a  complete  plan,  it  is  not  complete  unless  the 
superintendent  of  the  waterworks,  the  superintendent  of  parks,  and  the 
superintendent  of  the  electric  light  department  are  provided  for.  For  the 
governor  does  not  stop  with  chief  executive  and  legislative  officers. 

The  mayor  supervises  all  executive  officers  (section  174  Revised 
Statutes,  and  page  36  of  bill).  He  is  the  head  of  the  police  and  fire  dt- 
partnicnt  (p.  46),  and  the  superior  of  the  board  of  public  safety  (p.  46) 
and  of  the  fire  chief  (p.  47). 

The  board  of  public  safety  is  the  superior  of  the  fire  chief  (p.  46) 
and  superintendent  of  police  (p.  47). 

And  all  of  these  officers  are  held  to  be  essential  to  a  complete  organ- 
ization. If  this  contention  is  correct,  then  the  legislature  must,  in  its  code, 
create  every  office,  and  any  law  which  permits  the  city  to  create  an  office 
is  unconstitutional. 

By  this  standard  the  Governor's  code  is  unconstitutional,  for  it  permits 
the  city  to  create  many  offices. 

I  give  a  parallel  schedule  of  offices  created : 


Fire  chief  (p.  47). 

Superintendent  of  police  and  their  su- 
periors (p.  41)  the  board  of  public 
safety  (p.  46) ,  and  its  superior  the 
mayor  (p.  46). 


Some   of   the   offices    which    the   city  is 

permitted   to  create : 
Chief  of  police. 

Superintendent  of  fire  alarm  telegraplK 
Superintendent  of  police  ♦elephones. 
Superintendent  of  police  stations. 
Captains  of  tire  companies,  etc.,  etc 
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Board  of  public  service  (p.  41). 


Solicitor  (p.  41). 

Clerk  and  sergeant-at-arms  of  the  city 
council    (p.  32). 


Superintendent  of  electric  light  dept. 
Superintendent  of  parks   (p.  46). 
Engineer. 
Warden. 

Superintendent  of  waterworks. 
Chief  city  physician. 
Director  of  charites,  etc.,  etc. 
Assistant  solicitor  or  police  prosecutor. 
Assiitant    ':lerk''.,     etc,     etc.,     of    that 
body. 


If,  however,  the  permission  may  be  given  to  the  city  to  create  these 
offices,  it  follows  that  the  power  can  be  given  to  the  city  to  create  or 
not  create  boards  of  public  service,  police  commissioners,  park  commis- 
sioners, etc.,  etc. 

The  proposition  may  be  stated  as  follows: 

Tf  the  governor's  code  is  not  constitutional,  then  — 

(i)  As  the  power  to  create  any  office  and  provide  for  the  selection 
of  any  officer  can  be  given  to  the  municipal  corporation,  the  legislature 
may  grant  the  same  power  as  to  all  officers. 

And  therefore, 

(2)  The  constitution  does  not  require  the  legislature  to  provide 
a  complete  plan  of  government,  but  only  a  uniform  method  of  organ- 
izing one. 

I  do  not  believe  the  legislature  can  go  far  wrong  if  they  adhere  to  the 
doctrine  that,  if  a  thing  is  bad  and  is  not  required  to  be  done,  it  should 
not  be  done. 

That  this  plan  of  providing  one  uniform  form  of  organization  and 
direction  as  to  the  exercise  of  powers  is  obnoxious  to  the  people  is  clear. 
That  it  would  best  serve  the  interests  of  the  individual  and  the  state  to 
leave  to  the  mutiicip^ilities  of  Ohio  the  largest  measure  of  local  self- 
government  is  also  clear. 

The  nuuii.Mpal  government  more  directly  affects,  for  good  or  bad, 
the  property,  the  health  and  the  peace  of  mind  of  its  citizens  than  does 
the  state  or  national  government;  and  the  knowledge  that  this  local 
administration  will  bear  good  or  evil  fruits  according  as  the  citizens 
actively  interest  themselves  in  civil  problems,  will  arouse  an  interest  in 
public  affairs,  both  local  and  general,  which  will  ultimately  improve  the 
conduct  of  state  administrations. 

In  comparison  to  the  advantages  of  the  larger  measure  of  home- 
rule,  which  are  so  obvious  as  to  require  no  further  exposition;  what  a 
harvest  of  tares  are  vou  asked  to  sow. 
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We  formerly  knew  a  man  who  had  fallen  heir  to  a  great  heritage. 
His  power  swelled  his  head,  and  he  thought  that  all  men  would  have 
to  do  as  he  willed.  He  had  a  henchman  in  the  shoe  business  who  had 
accumulated  a  dead  stock  of  number  ten  shoes.  This  retainer  said :  "My 
powerful  friend  can  use  his  influence  to  compel  the  public  to  take  the 
shoes  and  I  will  so  save  myself."  And  he  played  upon  the  amiability  of 
his  popular  friend  until  the  latter  assumed  his  burden.  And  the  people 
had  confidence  m  the  great  man,  and  for  a  time  they  listened  to  his  ad- 
vice. Men  with  number  six  feet  heroically  slashed  around  in  shoes 
which  pointed  backwards;  others,  who  prided  themselves  on  the  neat 
appearance  of  their  number  f{\e  feet,  sacrificed  their  pride  of  appearance; 
all  men  tried  to  accommodate  their  feet  to  the  demand  of  their  beloved 
and  amicable  great  man;  and  the  henchman  put  his  finger  to  the  side 
of  his  nose,  winked  and  said:  "The  people  are  easy,  I  will  go  into  the 
hat  business  and  when  I  accumulate  a  seed  stock  of  old  hats  of  impos- 
sible styles  and  sizes,  I  will  boost  another  great  man  into  the  affections 
of  the  people,  and  he  will  have  them  relieve  me  of  my  load." 

The  people  came  to  speak  in  outrageous  terms  of  the  man  who  had 
made  them  all  wear  the  same  sized  shoes,  yet  the  time  came  when  the 
shrewd  hat  dealer  played  again  upon  their  loyalty. 

Some  years  ago  a  wood  worker  opened  a  buggy  shop.  He  had  no- 
tions. It  was  his  belief  that  a  wise  bugg\^  maker  should  always  draught 
the  style  and  details  of  any  vehicle  that  any  men  wanted.  He  believed 
that  while  a  customer  always  said  he  wanted  a  certain  style,  and  usually 
specified  the  kind  of  spring,  and  hub  he  wanted,  and  demanded  certain 
leather,  and  a  particular  size  of  axle,  and  certain  coats  of  paint,  as  best 
suited  to  the  use  to  which  the  vehicle  would  be  put ;  yet  he,  the  wise 
maker,  knew  besg:.  He  resolved  that  he  would  design  a  vehicle,  suited 
for  all  uses  and  for  all  men,  and  compel  his  customers  to  buy  it  or  none. 
His  subsequent  entry  in  a  coivt  of  bankruptcy  put  an  end  to  his  career. 

Xot  long  ago  a  certain  clothing  manufacturer  had  a  virtual  monop- 
oly in  the  Missisippi  VaHey.  He  made  and  sold  in  New  Orleans  light 
suits  made  of  certain  goods,  and  heavy  ones  in  Minneapolis.  One  day 
the  courts  decided  that,  by  an  ancient  agreement,  he  had  stipulated  not 
to  make  suits  of  that  particular  light  weight  cloth.  In  the  excitement 
caused  by  this  decision  he  lost  his  head  and  jumped  to  the  conclusion 
that  he  could  not  piake  light  weight  suits  at  all',  but  only  suits  of  heavy 
cloth.    "Never  mind,"  he  said,  "I  have  a  monopoly.    The  people  of  New 
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Orleans  and  Memphis  may  not  like  the  heavy  clothes  which  St.  Paul 
demands,  but  I  will  make  but  one  kind  and  they  must  wear  them." 

He  lost  his  control  of  the  business  of  fashioning  clothes  in  that 
valley. 

These  historical  instances  of  the  effect  of  trying  to  suit  all  men  and 
all  conditions  with  an  inflexible,  unvarying  rule,  must  have  been  known 
to  our  amiable,  well-intentioned  governor,  yet,  like  the  suit  maker,  the 
excitement  caused  by  the  decision  of  the  court  deprived  him  of  his  usual 
good  judgment,  and  like  the  buggy  maker,  he  believed  that  it  was  pos- 
sible to  design  something  which  would  fit  all  purposes  and  conditions. 

He  would  fasten  the  same  code  upon  the  large  and  small  cities. 
What  would  our  builders  say  to  a  proposition  to  make  the  doorways  of 
our  houses  of  one  unvarying  size  of  i^  by  4 J  feet ;  or  would  the  engineers 
approve  of  a  law  which  fixed  a  limit  of  five  horse  power  to  all  stationary 
engines.  We  can  imagine  that  some  tender  hearted,  public  spirited  man, 
might  propose  that  the  maximum  labor  of  all  employes  should  be  limited  . 
to  that  of  the  weakest,  least  skillful  of  them;  or  that  the  lessons  given 
out  and  the  rapidity  of  learning  permitted  in  our  schools  should  be 
limited  to  the  capacity  of  the  sickliest  and  dullest  scholar ;  but  would  we 
accept  the  view  of  this  man  ? 

To  the  man  who,  coming  home  from  a  county  which  needed  no 
bridges,  because  it  had  no  streams  but  brooks,  propose  to  limit  bridges 
to  ten  tons  weight,  would  he  not  say:  "Your  county  is  but  an  un- 
known part  of  the  world.  Your  vision  is  limited  to  the  confines  of  your 
home.  Your  needs  arc  not  ours,  and  ours  are  different  from  all  others. 
Our  ideas,  our  desires,  our  views  of  what  are  public  necessities,  differ 
from  yours  and  you  kave  no  ri^t  to  confine  us  within  the  narrow  range 
of  your  desires." 

And  in  saying  this  would  we  n€X,  in  justice,  be  compelled  to  let  this 
man  of  few  desires  and  small  ideas,  have  his  own  way? 

But  the  advisors  of  the  governor  say  that  the  constitution  requires 
us  to  do  these  things ;  offensive  and  unstatesmanlike  though  they  are. 
They  cite  no  decisions  of  the  court  to  support  this  statement.  They 
merely  express  the  doubt. 

But  there  is  no  provision  of  the  constitution  which   requires   the 

legislature  to  provide  any  of  the  detaik  of  th6  exercise  of  granted  powers. 

If  such  a  requirement  existed,  then  this  code  is  unconstitutional, 

for  it  leaves  to  each  city  the  power  of  determining  tfte  manner  in  which 

it  will  exercise  (among  others)  the  following  powers: 
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It  may  prescribe  the  salaries  of  many  officers,  including  the  mayor 
(PP- 35.46). 

It  may  provide  the  classification  of  officers  and  employes  of  the 
fire  and  police  departments  (p.  48). 

It  may  fix  the  terms  of  many  officers,  and  employes  and  prescribe 
^heir  duties. 

It  may  determine  how  it  will  — 

Regulate  streets  (pp.  6,  15). 

Safeguard  the  public  health  (p.  43). 

Abate  nuisances,  etc.  (p.  43). 

It  may  determine  whether  and  how  it  will  — 

Lay  off,  widen  or  improve  a  street  (p.  6). 

Provide  registration  of  births  and  deaths  (p.  43). 

Provide  persons  for  officers  and  employes  (p.  49). 

Purchasing  and  acquiring  property  (p.  3)  except  in  cases  provided 
for  in  sections  78  and  107  of  this  code. 

Provide  causes  for  removing  some  appointive  officers  and  employees 

(PP-  36,  37,  39'  40,  4h  50). 

Regulate  ten-pin  alleys,  taverns,  etc. 

Take  a  census. 

License  certain  vehicles. 

Prohibit  certain  kinds  of  houses,  and  public  exhibitions. 

Prevent  riots,  preserve  the  peace,  etc. 

And  he  permits  the  board  of  health  service  to  provide  their  own  rules, 
governing  the  passing  of  by-laws. 

P>ut  the  governor's  advisors  say  that  his  code  is  constitutional,  and 
they  are  wise  men.  If,  however,  the  governor's  code  is,  in  these  resp)ects 
^.-onstitutional,  then  it  is  clearly  within  the  power  of  the  legislature  to 
determine  whether  it  will  have  — 

A  board  of  public  service  to  leave  to  the  city  the  power  of  determin- 
ing who  shall  have  the  management  of  public  works. 

A  board  of  public  safety  or  leave  to  the  city^  the  power  of  creating 
a  police  commissioner,  or  leaving  the  management  of  the  police  depart- 
ment to  the  mayor. 

If  the  governor's  code  is  constitutional,  then  we  may  permit  the  city 
to  determine  how  it  will  — 

Prescribe  the  method  and  limit  the  power  of  officers  in  purchasing 
all  property,  supplies  and  materials. 
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Provide  a  merit  system  for  the  appointment  and  advancement  of 
Its  agents  and  servants. 

If  the  governor's  code  is  in  these  respects  constitutional,  then  the 
legislature  can  grant  to  the  corporation  the  privilege  of  determining  how 
it  will  exercise  every  granted  power,  and  the  York  bill  is  in  these  respects 
•constitutional. 

It  is  claimed  bv  the  Governor's  advisors  that  the  legislature  may, 
after  providing  for  the  incorporation  of  cities  and  for  their  organization, 
not  only  provide  the  administrative  officers,  but,  prescribe  the  manner  of 
■exercising  those  powers,  extending  the  direction  even  to  the  details; 
and  also  provide  some  of  the  rules  and  by-laws  which  have  heretofore 
l)een  prescribed  by  the  local  officers.  Are  these  properly  an  exercise  of 
legislative  or  local  administrative  powers? 

Renney,  J.,  in  C.  W.  &  Z.  R.  R.  v.  Commissioners,  i  Ohio  St.,  86, 
said : 

"As  the  General  Assembly,  like  other  departments  of  the  government, 
•exercise  only  delegated  authority,  it  cannot  be  doubted  that  any  act  passed 
by  it,  not  falling  fairly  within  the  scope  of  legislative  power,  is  as  clearly 
void  as  though  expressly  prohibited.  *  *  *  It  is  not  my  purpose  to 
point  out  numerous  cases  in  which  a  legislative  act  might  be  avoided 
as  transcending  the  limits  of  the  powers  delegated  to  that  body,  although 
-not  expressly  prohibited.  The  attempted  exercise  of  executive  or  judicial 
power,  delegated  to  the  other  departments,  will  very  readily  suggest  many 
instances,  while  many  others  may  be  easily  imagined,  of  encroachments 
upon  reserved  rights,  not  surrendered  to  any  department  of  the  govern- 
ment. 

From  these  considerations,  it  follows  that  it  is  always  legitimate  to 
insist  that  any  legislative  enactment,  drawn  in  question,  is  void,  either, 
because  it  does  not  fall  within  the  general  grant  of  power  to  that  body, 
or  because  it  is  expressly  prohibited." 

In  State  ex  rel.  v.  Commissioners,  54  Ohio  St.  333.  the  court  held 
expressly  that  the  legislature  could  not  usurp  administrative  power,  i.  e., 
exercice  any  power  over  local  affairs  which  was  administrative  in  char- 
acter. Our  government  is  based  upon  the  doctrine  of  division  of  powers. 
The  administrative  may  not  exercise  legislative  powers  and  the  legislature 
may  not  usurp  the  functions  of  the  executive  or  judiciary. 

It  is  not  always  easy  to  draw  a  well  defined  distinction  between 
legislative  and  administrative  acts.  But  in  the  case  just  referred  to,  the 
33 
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Supreme  Court  determined  that  an  act  of  the  legislature  authorizing 
county  commissioners  to  improve  a  road  in  a  prescribed  manner  is  an 
exercise  of  administrative  power  and  therefore  invalid. 

The  Court  said : 

**It  is  an  assumption  of  powers  over  the  affairs  of  a  county  not 
possessed  by  the  General  Assembly — it  is  administrative  in  character  and 
not  legislative."    And  again: 

"It  is  simply  a  usurpation  of  the  powers  heretofore  always  allowed 
to  the  proper  administrative  board  selected  by  the  people  of  the  locality 
concerned  in  the  exercise  of  the  right  of  local  self-government."  And 
again : 

"It  is  true  that  under  this  statute  this  improvement  must  be  author- 
ized or  more  properly  approved,  by  the  commissioners,  which  may  be  said 
to  be  some  protection  against  the  improvidence  of  the  legislature.  But, 
as  already  shown,  when  they  act,  they  must  proceed  in  the  way  and  to  the 
extent,  mapped  out  by  the  legislature.  The  people  interested  have  no 
control,  and  they  are  deprived  of  the  initiative  in  the  matter,  which  is 
the  important  point  in  the  privilege  of  local  self-government.'' 

I  may  be  permitted  to  state  the  proposition  in  language  suggested 
by  that  used  in  Walker  v.  Cincinnati,  21  Ohio  St.,  46,  by  Scott,  C.  J. 

If  the  statute  grants  to  the  local  authorities  the  power  to  perform 
some  local  act,  it  is  a  legislative  act;  but  if  it  determines  that  the  act 
must  be  done  and  in  a  particular  manner  by  an  unwilling  community,  its 
consitutionality  is  in  question.  How  far  the  court  will  go  in  applying  this 
doctrine  is  problematical.  I  doubt  that  the  court  will  extend  these  doc- 
trines to  the  point  of  denying  the  power  of  the  legislature  to  go  as  far  as  is 
proprosed  in  the  Governor's  bill.  But,  in  view  of  recent  events,,  we  can 
not  rely  on  this  assumption.  A  sound  judgment  suggests  to  us  that  the 
court  may  fix  the  line  of  demarkation  between  legislative  and  local  ad- 
ministrative acts  dangerously  close  to  the  exercise  of  legislative  power 
involved  in  the  Governor's  Code. 

Conservative  statesmanship  will  carefully  avoid  a  departure  from  the 
well  defined  limits  of  legislative  power.  If  we  depart  from  the  doctrine 
that  the  manner  of  exercising  granted  powers  of  local  administration  and 
the  determination  of  the  details;  that  the  prescribing  of  certain  local 
regulations  or  rules  for  the  comfort  and  happiness  of  the  corporators  of  a 
city,  are  administrative  acts,  there  would  be  no  check  upon  the  power 
of  the  legislature  to  provide  such  regulations  or  by-laws  (usually  called 
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ordinances).  That  Supreme  body  could  then  prescribe  all  the  regula- 
tions which  would  govern  the  civic  acts  of  citizens ;  it  could  provide  that 
certain  acts,  which  in  a  given  community  would  be  distasteful  and  un- 
necessar>',  should  be  done.  It  could  direct  that  a  street  be  improved  ac- 
cording to  certain  plans  and  specifications,  or  that  the  city  should  sell  a 
piece  of  property  in  a  given  manner : 

In  the  most  favorable  view  of  the  situation,  we  must  not  only  admit 
that  the  question  as  a  legal  one,  is  yet  an  open  one,  but,  from  the  stand- 
point of  a  sound  public  policy,  the  legislature  should  leave  to  each  munici- 
pality the  fullest  possible  measure  of  local  self-government  that  is  con- 
sistent with  conservative  legislation. 

This  policy  is  not  carried  out  when,  as  in  this  code,  we  provide  in 
detail  the  manner  in  which  the  city  shall : 

Purchase  supplies,  or  material  (pp.  44-45)  J  leasing  or  selling  prop- 
erty (p.  14)  ;  appointing  officers  and  employes,  advancing  and  removing 
them  (pp.  63,  48)  and  pass  ordinances;  (Sec.  1694  R.  S.)  provide  pen- 
sions for  officers  and  employes  in  some  cities ;  remove  and  fill  vacancies  in 
certain  offices,  (pp.  63,  32,  33). 

There  is  no  doubt  of  the  power  of  the  General  Assembly  to  fix  the 
terms  of  office  and  salaries  of  State,  county,  township  and  in  general  con- 
stitutional officers ;  but  is  the  act  of  fixing  of  the  terms  of  a  police  captain, 
a  member  of  a  board  of  public  safety  or  a  janitor  of  a  local  corporation  an 
administrative  act?  It  is  yet  an  open  question  whether  an  act  of  the 
legislature  enjoining  on  a  municipal  council  that  it  shall  pay  a  corpora- 
tion, agent  or  servant  a  given  salary,  or  provide  for  his  term  for  a  given 
time,  is  less  a  local  administrative  act  than  the  authorizing  of  a  board  of 
commissioners  to  improve  a  certain  road  in  a  given  manner. 

Yet  the  Governor  would  have  the  legislature  perform  such  acts  as  to 
the  following  offices :  Member  of  public  safety,  fire  chief,  superintendent 
of  police,  solicitor. 

The  York  bill  avoids  all  these  shoals.  It  gives  the  people  the  powers 
which  a  conservative  policy  suggests ;  it  limits  the  extent  or  exercise  of 
these  powers  wherever  necessary.  It  provides  for  the  chief  executive 
and  legislative  agents  and  a  uniform  method  of  organizing;  and  it  leaves 
to  each  city  the  right  of  exercising  these  powers  as  the  various  local  con- 
ditions, traditions,  ideas  and  desires  suggest. 

The  Chairman:  The  League  of  Ohio  Municipalities  has  been  in 
session  today  and  has  prepared  some  resolutions  which  will  be  presented 
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by  Hon.  W.  L.  Hughes,  of  Lorain.  I  am  sure  the  committee  will  be  glad 
to  receive  the  resolutions. 

Hon.  W.  L.  Hughes:  Mr.  Chairman  and  Gentlemen  of  the  Com- 
mittee : 

We  are  not  here  to  interfere  in  the  matter  of  making  codes  especially 
or  anything  of  that  kind,  but  we  wish  to  present  to  you  some  matters  of 
local  importance  in  a  majority  of  instances.  The  League  of  Ohio  Munici- 
palities have  to-day  passed  the  following  resolutions : 

1.  "That  it  is  the  sense  of  this  organization  that  the  fullest  measure 
practicable  of  home  rule  be  given  villages  and  cities. 

2.  "That  so  many  as  possible  of  the  city  and  village  officers  be  elected 
by  the  people,  but  this  should  not  extend  to  the  department  of  public 
safety." 

It  is. fair  to  state  that  on  this  proposition  there  was  some  discussion 
and  diversity  of  opinion.  If,  however,  there  were  any  persons  present 
who  favored  the  board  plan,  they  failed  to  say  anything. 

3.  "That  municipalities  be  limited  as  to  the  power  to  issue  bonds 
only  so  far  as  the  same  applies  to  those  of  a  general  nature. 

4.  "That  bonds  for  special  improvements  to  be  paid  by  special 
assessments  be  not  so  limited,  but  that  the  limitation  be  upon  the  assess- 
ment." 

On  that  I  wish  to  say  that  the  law  passed  last  winter  will  have  a 
jtendency  in  those  cities  that  are  growing  to  any  extent  to  hinder  im- 
provements of  a  special  nature,  such  as  street  paving,  sewers,  sidewalks, 
river  and  harbor  improvements.  It  does  not  seem  to  us  fair  that  any- 
thing that  is  not  included  in  the  tax  duplicate  or  means  of  revenue  should 
be  included  in  the  eight  per  cent  limit.  We  do  not  think  it  right  or 
expedient  that  should  apply  to  special  improvements. 

5.  "That  municipalities  be  empowered  to  have  assessments  upon 
benefited,  improved  and  unimproved  property  for  laying  water  mains  in 
the  same  manner  as  provided  for  other  improvements." 

That  is  for  this  reason:  Heretofore  if  you  wanted  to  have  sid^ 
walks  or  paved  streets  or  anything  of  that  sort,  you  were  at  libert}*  to 
assess  the  benefited  property  by  either  one  of  the  three  methods  named. 
With  water  mains  you  could  not  do  that.  We  believe  where  water  mains 
are  laid  in  a  city  they  ought  to  be  put  on  the  same  basis  as  sewers  or  any 
other  improvements. 
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6.  That  provision  be  made  "whereby  the  municipalities  may  derive 
an  interest  revenue  from  monthly  moneys  on  hand." 

In  our  city  of  about  26,000  we  carry  an  average  of  $75,000  to  $100,000 
in  the  treasurer's  hands.  The  treasurer  is  not  supposed  to  g^t  any  benefit 
from  the  possession  of  that  money,  the  city  cannot.  By  having  special 
depositories  provided  for  we  could  get  interest  on  that  money. 

7.  'That  no  complicated  and  expensive  form  of  government  for 
smaller  cities  be  provided,  but  that  as  much  as  possible  of  the  government 
machinery  for  larger  cities  be  left  optional  for  smaller  cities." 

For  instance,  take  Norwalk.  There  they  must  have  three  members 
of  the  board  of  public  safety,  they  must  have  a  police  judge,  a  prosecuting 
attorney  and  a  police  clerk,  —  six  salaried  men  to  look  after  their  de- 
partment of  public  safety,  which  consists  of  a  marshal  in  the  daytime  and 
two  policemen  at  night.  So  you  see  it  works  a  manifest  absurdity,  and  it 
would  be  ridiculous  to  harness  up  a  city  of  that  kind  with  all  those  officers. 
It  would  be  like  a  tramp  with  a  silk  hat  on. 

8.  "That  provision  be  made  to  have  a  fair  percentage  of  councilmen 
elected  at  large  when  consented  to  by  referendum  vote." 

We  believe  more  councilmen  ought  to  be  elected  at  large,  for  this 
reason.  Wards  are  not  all  of  the  same  mental  and  social  caliber,  and  they 
sent  out  what  is  available.  Sometimes  what  is  available  is  not  most  de- 
sirable. I  suppose  most  of  you  have  had  some  experience  with  councils. 
They  remind  you  of  a  first-year  kindergarten  class.  If  you  have  more 
councilmen  elected  at  large  and  less  councilmanic  districts,  we  will  get  a 
little  more  of  the  gray  matter  that  is  so  much  needed. 

9.  "That  the  limit  of  assessments  for  sewers  be  raised  to  twenty- 
five  per  cent  of  the  taxable  valuation  of  the  property  to  be  assessed  at  two 
dollars  a  front  foot." 

That  is  the  same  law  that  we  had  before.  In  the  smaller  cities  you 
can  not  build  sewers  within  this  limit.  The  property  is  perhaps  on  the 
duplicate  for  forty  per  cent  of  its  value  and  a  great  deal  is  farm  property, 
and  ten  per  cent  of  that  would  not  begin  to  pay  for  the  sewers.  You  must 
either  drop  the  project  of  sewers  or  have  the  cost  placed  on  the  tax  dupli- 
cate, which  is  both  unjust  and  unfair  to  the  rest  of  the  corporation.  -The 
limit  does  not  hurt  where  it  is  on  corporation  property. 

10.  "That  on  all  ordinances  or  resolutions,  excepting  those  granting 
franchises,  the  council  may  suspend  the  rules." 
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We  claim  the  council  ought  to  have  the  right  to  suspend  rules,  except 
in  the  matter  of  granting  franchises,  but  by  the  proposed  plan  councils 
would  be  three  weeks  in  passing  a  payroll  and  only  two  weeks  in  accumu- 
lating it,  if  you  had  a  semi-monthly  payroll.  Consequently,  at  the  end  of 
the  year  you  would  be  one-third  of  the  time  behind. 

11.  *That  on  a  referendum  vote  the  council  may  g^nt  salaries  to 
councilmen  in  villages." 

The  league  did  not  think  it  the  proper  thing  to  let  the  councilmen 
fix  their  own  salaries,  and  they  recommend,  by  a  referendum  vote,  that 
villages  may  be  empowered  to  pay  their  councilmen  what  they  are  worth. 

12.  "That  all  public  printing  be  by  competitive  bids,  and  the  con- 
tract to  be  awarded  to  the  lowest  legal  bidder." 

I  suppose  that  will  be  taken  care  of,  however,  with  all  other  contracts. 
It  is  provided  usually,  I  think,  that  all  contracts  shall  be  taken  care  of  in 
that  manner. 

13.  **That  no  change  be  made  in  the  present  law  as  to  the  qualifica- 
tion of  municipal  officers  with  regard  to  the  time  of  residence." 

We  don't  think  that  for  the  mayor  of  a  city  of  four  or  five  thousand 
people  you  ought  to  demand  a  greater  qualification  as  to  citizenship  tlian 
is  demanded  of  the  governor  of  Ohio.  We  believe  the  old  qualifications 
for  municipal  officers  were  sufficient. 

Speaking  generally  and  for  the  city  of  Lorain,  I  wish  to  say  that  the 
eight  per  cent  limit,  including  special  assessments,  will  simply  stop  us 
from  being  a  growing  city  and  doubling  our  population  in  one  decennial 
period.  We  are  bound  to  go  beyond  that  limit  or  else  stop  and  remain 
right  in  the  mud  where  we  are.  We  have  lots  of  streets,  and  they  are 
long  and  they  are  wide.  You  ought  to  see  the  depth  of  them.  We  ask  you 
to  take  the  matter  of  the  limit  of  bond  issues  and  if  you  want  to  put  a 
limit  put  it  upon  the  assessments  but  not  upon  the  bonds.  Bond  buyers  are 
wise  enough  to  put  a  safety  limit  on  anything  the  city  has  to  sell. 

Mr.  Metzger :  One  of  the  recommendations  you  make  is  that  some 
sort  of  a  code  ought  to  be  adopted  here  by  which  the  smaller  cities  of  the 
state  need  not  use  the  same  machinery  that  the  large  cities  of  the  state 
require.    What  is  you  rem-edy  for  that  ? 

^Ir.  Hughes :  The  on'ly  remedy  that  I  see  is  to  make  the  provision 
for  all  cities  the  same,  but  make  it  optional  with  the  cities  as  to  how  much 
they  shall  use.  You  would  have  to  either  vest  that  power  in  the  council 
or  in  a  referendum  vote. 
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Mr.  Metzger :     The  constitutional  lawyers  tell  us  you  cannot  do  that. 

Mr.  Hughes:  With  all  due  respect  to  the  constitutional  lawyers, 
I  think  you  can,  if  you  make  it  applicable  to  all  the  cities  in  the  state. 

Mr.  Denman:  Suppose  that  we  organize  the  department  of  public 
improvements,  the  department  of  public  safety,  the  department  of  ac- 
counts and  the  department  of  law.  We  provide  that  at  the  head  of  these 
departments  there  shall  be  a  director  and  we  also  prscribe  all  of  the  re- 
quirements necessary  to  govern  those  departments  under  a  director  or 
directors.  Then  we  provide  further  that  if  at  any  time  council,  by  reso- 
lution, shall  declare  that  it  deems  it  necessar>-  that  the  city  shall  have 
more  than  one  director  in  the  department  of  public  improvements,  then  at 
the  next  municipal  election  the  mayor  shall  issue  his  proclamation  for  the 
'election  of  the  number  the  council  deems  necessary  for  the  city  and  from 
that  time  on  they  shall  supervise  that  department.  Would  not  that  be  con- 
stitutional ? 

Mr.  Hughes:  Applying  to  all  municipal  corporations  I  cannot  see 
wherein  that  would  be  unconstitutional.  I  don't  say  by  that  it  would  be 
constitutional,  but  so  far  as  my  judgment  goes,  on  the  first  blush  I  see 
nothing  objectionable  in  it.  On  the  matter  of  classification,  you  will  per- 
mit me  to  say  you  cannot  get  to  classification  of  cities  this  term,  but  you 
will  get  to  classification  of  cities,  you  have  got  to  come  to  it.  It  is  a 
necessity.  If  it  requires  even  a  constitutional  amendment  to  make  it  possi- 
ble, cities  will  be  classified  and  laws  made  to  fit  the  particular  cases  some 
way  and  some  time. 

On  motion,  the  committee  adjourned  to  meet  at  7 :30  p.  m. 
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Extraordinary  Session. 
Seventy-fifth  General  Assembly. 

Columbus,  Ohio,  September  ii,  1902. 

7 130  o'clock,  p.  m. 
Pursuant  to  recess,  the  Special  Committee  for  the  consideration  of 
Municipal  Codes  met  in  Legislative  hall. 

On  roll-call,  the  following  members  respcwided : 

Guerin,  Denman, 

Price,  Hypes, 

Williams,  .  Willis, 

Metzger,  Stage, 

Thomas,  Bracken, 

Chapman,  Ainsworth, 

Allen,  '  Maag, 

S  i  Iberberg,  Hu  ff  man , 

Worthington,  Brumbaugh. 

In  the  absence  of  the  chairman,  Mr.  Willis  presided. 

Mr.  Willis:  Gentlemen  of  the  Committee:  We  are  fortunate  iir 
having  with  us  to-night  to  address  the  Committee,  one  of  the  most  emi- 
nent divines  of  the  State,  and  I  might  say,  of  the  nation,  because  Doctor 
Gladden  is  known  beyond  the  confines  of  his  own  State.  I  take  great 
pleasure  in  introducing  to  you  Reverend  Doctor  Wasington  Gladden,  who 
will  discuss  municipal  government  under  the  provisions  of  the  Comings 
Code. 

Gentlemen  of  the  Committee. — Dr.  Gladden. 

Dr.  Gladden  :  Gentlemen :  I  shall  make  no  apolog\'  for  reading  to 
you  what  I  have  to  say,  because  I  want  to  be  concise,  exact  and  direct: 
I  do  not  want  to  waste  your  time,  or  my  own,  and  I  want  to  say  exactly 
what  I  have  to  say,  and  know,  when  I  have  finished,  that  I  have  said  it. 
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I  accept,  with  gratitude  for  th^  honor,  the  invitation  which  I 
have  received  from  the  Speaker  of  the  House  to  appear  at  this  time  and 
give  you  some  of  the  results  of  my  thinking  upon  the  problem  you  arc  try- 
ing to  solve.  The  seriousness  of  this  juncture  in  the  affairs  of  our  cities, 
the  granting  and  difficulty  of  the  action  proposed  are  probably  by  this 
time  evident  to  most  of  us.  No  question  of  equal  importance  was  evt:r 
submitted  to  the  Legislature  of  this  State ;  no  question  of  more  far  reach- 
ing consequence  is  likely  ever  to  be  presented  for  decision  to  any  member 
of  the  Legislature. 

Every  man  who  has  given  the  subject  of  municipal  organization  any 
careful  attention,  ought  to  be  willing  to  make  such  a  contribution  as  he 
may  be  able  to  the  right  understanding  of  the  business  now  in  hand. 

With  respect  to  the  measures  now  before  you,  let  me  say  that  it 
is  well,  in  my  judgment,  to  make  what  is  known  as  the  Governor's  code 
bill  the  basis  of  your  action.  A  large  part  of  that  bill  should  be  adopted^ 
I  think,  substantially  as  it  stands.  The  first  chapter,  providing  for  a 
classification  of  municipalities,  is  perhaps  as  good  a  division  as  can  be- 
made ;  and  the  fourth  chapter  providing  for  the  organization  of  villages 
could  probably  stand  for  substance.  My  judgment  is  that  it  contains 
some  features  which  are  not  wise,  but  the  outline  given  is  on  that  can  be- 
followed  for  the  most  part. 

The  second  chapter  of  the  Code,  also,  defining  powers  of  munici- 
palities, both  general  and  special,  is  a  good  piece  of  work,  in  the  main.. 
I  think  that  I  would  add  to  sub-section  fifteen  of  section  seven,  a  clause 
authorizing  the  municipalities  to  build  and  own  street  railway  tracks;. 
for  that  these  structures  in  the  street  are  all  to  belong  to  the  municipalities 
at  no  distant  day  I  have  no  doubt.  I  approve  of  Mr.  Guerin's  provision, 
that  any  street  railway  company  asking  for  a  new  franchise,  or  an  ex- 
tension, shall  be  required  to  enter  into  an  agreement  to  arbitrate  disputes 
with  its  employes. 

Probably  other  changes  may  need  to  be  made  in  this  chapter ;  I  have 
not  examined  all  its  Sections  carefully ;  but  the  greater  part  of  it  seems 
to  me  well  considered.  All  those  portions  of  it  which  relate  to  the  appro- 
priation of  property,  to  the  sale  or  lease  of  such  property,  to  the  regulation 
of  the  use  of  the  streets,  to  the  levying  and  collection  of  taxes  and  assess- 
ments, to  the  borrowing  of  money,  and  to  the  maintenance  and  protec- 
tection  of  a  sinking  fund  furnish,  at  any  rate,  a  good  basis  upon  which 
the  Legislature  may  proceed  to  build.     Some  alterations  may,  in  your 
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sv>  !nui,  be  lound  necessary;  but  the  structure  in  its  main  teatures  will 
probably  remain. 

The  parts  thus  indicated  as  on  the  whole  satisfactory  include,  as  you 
w  ill  see,  about  three-fourths  of  the  Code,  fifty-nine  out  of  seventy-eight 
pages  of  the  printed  copy.  I  am  not,  then,  engaged  in  any  sweeping 
condemnation  of  the  measure  submitted  to  you  by  the  Governor;  and  I 
wish  to  emphasize  this  fact,  for  it  is  much  pleasanter  for  me  to  agree  than 
to  disagree  with  my  old  neighbor  and  friend.  I  hope  and  believe  that  you 
will  be  able  to  incorporate  into  the  Code  which  you  will  adopt,  a  good 
part  of  the  work  which  he  has  done. 

It  is  in  chapter  III,  the  chapter  on  the  organization  of  cities  that  I 
find  most  of  what  seems  to  me  unwise.  Some  af  the  provisions  of  this 
chapter  are,  in  themselves,  judicious,  and  part  of  them  could  be  incorpo- 
rated in  such  an  outline  code  as  the  Legislature  should  enact. 

The  provision  that  in  every  council  part  of  the  members  should  be 
elected  on  a  general  ticket  is  to  be  highly  commended;  only  I  would 
increase  the  proportion  of  members  to  be  elected  at  large.  Indeed,  if  I 
had  my  way  I  would  abolish  wards  altogether,  and  elect  all  members  of 
council  and  of  boards  of  education  on  a  general  ticket.  The  subdivision 
of  the  city  into  wards,  with  the  exaggerated  emphasis  which  is  thus 
placed  on  the  claims  of  the  locality,  and  the  opportunity  for  log  rolling,  is 
the  cause,  I  believe,  of  a  large  part  of  the  enormous  indebtedness  which 
has  been  heaped  up  by  the  cities.  Each  ward  wants  improvements  for  its 
own  benefit,  without  regard  to  the  general  welfare,  and  expects  its  repre- 
sentative to  secure  them ;  to  do  this  the  member  from  the  ward  must 
promise  to  support  similar  iniquitous  claims  from  other  wards,  and  thus 
a  majority  is  secured  for  a  good  number  of  measures,  not  one  of  which, 
on  its  merits  could  get  a  single  vote.  The  selfishness  of  the  locality,  as 
•contrasted  with  civic  pride  and  patriotism,  is  thus  fostered  by  the  ward 
divisions ;  and  I  think  that  when  we  have  become  enitrely  civilized  we 
shall  do  without  them. 

That,  however,  is  a  measure  which  I  do  not  now  urge  upon  you,  for 
I  do  not  think  that  we  are  yet  sufficiently  civilized  to  agree  upon  it ;  but 
I  would  make  a  start  in  that  direction  by  electing  a  portion  of  every  coun- 
cil in  the  manner  suggested  by  the  Governor's  Code,  only  I  would  have 
at  least  one-third  of  the  council  so  elected.  If  one-third  of  the  council 
were  chosen  upon  a  general  ticket,  and  represented  the  city  at  large, 
tthese  representatives  would  be  likely,  I  think,  to  be  of  a  higher  order  of 
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intelligence  and  capacity  than  those  chosen  from  the  wards.  Each  party 
^'ould  be  inclined  to  nominate  men  for  these  places  who  were  known, 
and  favorably  known,  to  the  people  of  the  whole  city. 

The  one  objection  to  this  plan  which  I  have  seen  comes  from  one  of 
-our  local  statesmen  who  holds  that  it  would  promote  corruption.  This 
is  the  way  he  figures  it:  He  thinks  that  it  now  involves  quite  a  heavy 
^expense  for  a  councilman  to  get  himself  elected  from  one  of  our  nineteen 
wards;  that  it  would  cost  him  nineteen  times  as  much  to  get  elected 
from  nineteen  wards  as  from  one  ward,  and  that  he  would  therefore  be 
obliged,  when  elected,  to  steal  nineteen  times  as  much  from  the  city  to 
recoup  himself  as  he  is  now  obliged  to  steal.  The  fact  that  such-an  argu- 
ment can  be  seriously  urged,  illustrates  several  things,  but  nothing  more 
forcibly  than  the  kind  of  men  we  are  now  getting  as  ward  representatives 
and  councils  and  boards  of  education. 

I  am  not  quite  clear  about  the  provision  that  the  president  of  the 
•council  shall  be  elected  by  the  people,  and  shall  be  the  acting  mayor 
in  the  absence  of  the  mayor,  and  his  successor,  in  case  of  his  death,  resig- 
nation or  removal,  for  the  remainder  of  his  term.  On  the  whole  I  am 
inclined  to  favor  this  feature.  It  is  not,  however,  specified  that  the 
president  of  the  council  shall  have  the  appointment  of  the  standing  com-" 
mittees,  and  that  point  ought  to  be  covered.  That  power  does  not  be- 
long to  the  vice  president  of  the  United  States  who  is  chosen  by  the 
people  to  preside  over  the  United  States  Senate ;  it  might  be  argued  by 
atialog>'  that  the  president  of  the  city  council  had  not  this  power,  and  that 
the  council  could  choose  its  own  committees.  The  matter  should  not  be 
left  in  doubt. 

I  am  inclined  to  agree  with  the  Code  that  the  auditor  and  treasurer 
should  be  chosen  by  the  people,  and  to  disagree  with  it  in  the  provision 
that  the  solicitor  should  be  the  appointee  of  the  mayor.  It  seems  to  mc 
that  this  is  a  very  important  office,  and  one  in  which  permanence  is  ver\' 
desirable.  The  law  business  of  the  city  is  difficult,  complicated,  and 
extensive;  the  ordinary  practitioner  on  being  called  to  it  finds  himself 
hopelessly  at  sea;  it  takes  him  a  long  while  to  acquire  the  necessary 
familiarity  with  the  business  of  the  city  and  with  the  legislation  which 
affects  its  interests.  The  need  of  a  permanent  tenure  and  of  a  large  ex- 
perience is  more  manifest  here  than  in  almost  any  other  municipal  depart- 
ment. Generally,  our  solicitors  are  removed  before  they  have  had  time 
-to  learn  their  business.     I  have  lived  in  Columbus  twenty  years,  and 
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while  I  am  not  sure,  I  am  inclined  to  the  belief  that  during  that  time  no 
man  has  been  employed  in  the  city  law  department  for  more  than  two- 
years.  We  have  had  a  number  of  good  lawyers  who  have  worked  hard 
and  faithfully  to  fit  themselves  for  the  service  of  the  city,  and  just  about 
the  time  they  were  beginning  to  get  some  knowledge  of  the  business  in- 
their  hands  we  have  turned  them  out  and  called  in  a  new  set  of  apprentices. 
Thus  the  law  business  of  the  city  is  always  kept  in  green  hands;  the 
experienced  and  astute  lawyers,  who  manage  the  affairs  of  the  great 
corporations  can  always  count  on  a  certain  amount  of  legal  experience 
when  they  make  contracts  with  the  city. 

I  am  not  impugning  now  the  character  or  the  ability  of  the  men  wha 
have  occupied  this  office  in  this  city ;  I  am  pointing  out  the  disabilities 
under  which  we  force  them  to  do  their  work,  and  of  which  some  of 
them  have  made  loud  complaints  to  me. 

In  other  cities  greater  wisdom  is  employed  in  dealing  with  this 
matter.  In  Xew  York,  for  example,  which  has  not  always  been  as 
well  goverend  as  it  might  be,  the  wheel-horse  in  the  solicitor's  office  has 
been  there,  I  think,  for  twenty-five  or  thirty  years,  and  there  is  no  poli- 
tician in  those  parts  so  daft  as  to  suppose  that  the  city  could  afford  to- 
•dispense  with  his  services.  If,  now,  the  solicitor  were  elected  by  the 
people,  it  might  be  that  an  incumbent  would  so  commend  himself  to  the 
people  by  his  efficacy  and  fidelity  that  they  would  re-elect  him  several 
times.  To  ever>'  incoming  mayor,  to  all  the  new  executive  officials,  and 
to  every  newly  elected  council,  it  would  be  a  great  advantage  to  have 
the  law  officer  of  the  city  ready  to  give  them  prompt  and  decisive  infor- 
mation or  advice  upon  the  law  points  arising,  without  being  obliged 
to  fumble  around  after  dubious  opinions,  leaving  them  in  uncertainty 
and  confusion. 

The  feature  of  the  Code  now  under  consideration  which  I  regard 
as  least  desirable  is  that  which  provides  for  government  by  boards. 
There  is  no  need  that  I  should  enlarge  upon  this  objection.  The  whole 
subject  has  been  thoroughly  threshed  out  in  your  presence  a  good  many 
times.  If  any  one  cannot  see  that  a  board,  whether  partisan  or  non- 
partisan, is  not  a  good  head  for  an  executive  department,  it  is  not  likely 
that  any  argument  of  mine  will  convince  him.  The  man  who  can  conceive 
that  the  war  department  of  the  United  States  would  have  been  better 
managed  during  the  rebellion  by  a  non-partisan  committee  of  four  than 
it  was  managed  by  Edwin  M.  Stanton,  or  that  it  could  be  better  managed 
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to-day  by  such  a  commission  than  it  is  managed  by  Elihu  Root;  the 
man  who  could  conceive  of  putting  a  non-partisan  board  of  four  in 
•charge  of  any  of  the  great  departments  of  the  United  States  Government ; 
the  man  to  whom  it  would  seem  good  policy  for  the  Pennsylvania  Rail- 
way to  put  a  board  of  four  at  the  head  of  any  of  the  executive  departments, 
•of  its  vast  system,  or  for  the  steel  corporation  to  supply  the  place  of  Mr. 
Schwab,  or  any  of  the  vice  presidents  under  him,  wMth  a  board  of  four,  — 
is  a  man  who  draws  his  ideas  of  efficient  administration  from  other 
realms  of  human  experience  than  those  in  which  my  life  has  been 
spent.  If  any  lesson  has  been  well  learned  by  the  conquering  civili- 
zations, it  is  that  to  secure  executive  efficiency  responsibility  must  be 
centralized.  I  don't  know  why  all  this  experience  of  the  world  should  be 
set  aside  in  the  organization  of  the  business  of  our  cities. 

Especially  ineffective  is  the  scheme  of  non-partisan  boards.  I  will 
not  repeat  what  I  have  said  elsewhere  on  this  subject,  but  those  of  you 
who  have  had  the  opportunity  which  I  have  had  of  observing  the 
manner  in  which  the  non-partisan  feature  is  worked  out  in  governing 
boards  generally,  are  aware  that  the  appointing  power,  as  a  rule,  seeks 
weakTi'ess  rather  than  strength  in  those  appointees  whom  it  is  com- 
pelled to  select  from  the  opposite  party.  It  might  easily  enough  happen, 
tinder  the  provisions  of  this  code,  that  Republican  mayors  would  for  a 
good  while  be  compelled  to  appoint  Democrats,  and  Democratic  mayors 
Republicans,  because  the  mayor  is  chosen  for  three  years,  and  the  members 
of  the  Board  of  Public  Safety  are  to  be  appointed  for  four  years. 
Political  changes  of  administration  might  occur  in  such  a  way  as  to 
bring  Republican  mayors  into  office  at  the  time  when  Democratic  mem- 
bers of  the  board  were  to  be  appointed,  and  vice  versa.  What  a  race 
for  imbecility  such  a  scheme  would  involve,  in  current  politics,  can  be 
easily  imagined. 

The  most  remarkable  feature  of  this  code  is,  however,  its  commital  ol 
the  greater  part  of  the  business  of  our  great  cities  to  an  independent, 
irresponsible  board  of  three  men,  to  whom  almost  unlimited  power  is 
given  to  organize  departments,  create  and  abolish  offices,  appoint  and  dis- 
miss officials,  construct  and  destroy  administrative  machinery.  The 
only  check  upon  their  action  is  in  the  power  of  the  purse  which  is  com- 
mitted to  the  council.  Any  expenditure  exceeding  five  hundred  dollars 
must  be  authorized  by  an  ordinance  of  the  council.  But  neither  the 
council,  nor  the  mayor  has  any  power  to  interfere  with  or  participate  in 
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the  great  business  of  organization  and  administration  which  is  handed 
over  bodily  to  them.  "The  board  of  public  service,"  says  section  99^ 
*'may  employ  such  superintendents,  inspectors,  engineers,  physicians, 
district  physicians,  health  and  sanitary  cheers,  matrons,  wardens,  guards, 
clerks,  laborers  and  other  persons  as  may  be  necessary  for  the  execu- 
tion of  its  powers  and  duties;  and  may  establish  such  departments  for 
the  execution  of  affairs  under  its  supervision  as  it  may  deem  proper.'^ 
Consider  what  this  means:  "The  board  of  public  service,"  says  section 
93,  "shall  supervise  the  improvement  and  repair  of  streets,  avenues, 
alleys,  lands,  lanes,  squares,  wharves,  docks,  landings,  market  house, 
bridges,  viaducts,  sidewalks,  sewers,  drains,  ditches,  culverts,  ship-chan- 
nels, streams  and  watercourses ;  the  lighting,  sprinkling  and  cleaning  of 
all  public  places,  and  the  construction  of  all  public  works."  And  sec-^ 
tion  94  goes  on  to  say,  "The  board  of  public  service  shall  have  the  man- 
agement of  all  municipal  water,  lighting  and  heating  plants,  parks, 
baths,  libraries,  market  houses,  cemeteries,  crematories,  sewage  disposal 
plants  and  farms,  as  well  as  all  public  buildings  and  other  property  of 
the  corporation  not  otherwise  provided  for  herein.  Said  board  shall  also* 
manage  and  control  all  houses  of  refuge  and  correction,  work  houses, 
city  farm  schools,  infirmaries,  hospitals,  pest  houses,  and  all  other  chari- 
table anfl  reformatory  institutions  now  or  hereafter  established  or  main- 
tained by  any  city."  And  section  95  proceeds  to  confer  upon  the  same 
board  of  public  service  all  the  extensive  powers  of  legislation  and  admin- 
istration now  committed  to  boards  of  health  in  our  various  cities. 

It  is  a  tremendous  power  which  is  thus  conferred;  and  the  admin- 
istration of  all  these  vast  affairs  in  any  of  our  greater  cities  would  tax  the 
capacity  of  any  three  men  who  could  be  found.  They  would  have  under 
them  a  small  army  of  employes,  and  their  power' of  appointment  and 
removal  is  absolute.  No  merit  system  nor  anything  resembling  it  is  so 
much  as  hinted  at. 

I  object  to  this  scheme  for  several  reasons: 

1.  It  puts  an  enormous  burden  upon  the  men  who  undertake  its- 
duties. 

2.  It  jumbles  together  functions  which  ought  to  be  kept  distinct. 
The  public  improvements,  properly  so  called,  and  the  charitable  and 
reformatory  work  of  the  city,  and  the  care  of  its  health,  and  the  main- 
tenance of  its  libraries  are  interests  so  various  and  dissimilar  that  it  is 
unreasonable  to  unite  them  in  one  department  and  commit  them- all  to  the 
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care  of  three  men.     Where  could  you  find  men  equipped  for  such  a 
wide  range  of  responsibilities? 

3.  It  puts  discredit  upon  the  mayor,  making  his  office  one  of  very 
little  dignity  or  importance.  He  is  permitted  to  have  some  limited  part 
in  the  administration  of  the  police  and  fire  departments,  and  he  has  the- 
veto  power  over  the  acts  of  the  council;  here  his  functions  practically 
end.  In  the  great  business  of  the  city ;  in  the  development  of  its  physical 
resources ;  in  the  care  of  its  health ;  in  the  administration  of  its  institutions  • 
of  philanthropy  and  of  popular  education.  —  in  all  that  is  most  significant 
and  important  in  the  life  of  the  city  the  mayor  has  no  part  at  all.  He 
is  not  in  it;  he  is  not  even  a  figurehead;  his  presence  is  not  invited,  hii 
advice  is  not  wanted;  he  is  a  practical  nonentity.  The  board  of  public 
service  is  the  whole  thing. 

4.  The  most  dangerous  feature  of  this  scheme  is,  however,  its 
commital  of  such  enormous  powers  of  legislation  to  these  three  men. 
The  power  to  create  departments,  to  establish  and  abolish  offices,  to 
define  and  organize  official  functions  is  certainly  legislative  power.  This 
kind  of  power  is  committed  to  this  board,  within  the  whole  range  of  its 
field  of  administration,  with  no  limitation  whatever.  Whether  such 
power  can  be  legally  conferred  on  a  board  of  three  men  is  a  question 
which  may  well  engage  the  attention  of  our  constitutional  lawyers.  But 
whether  that  is  possible  or  not,  the  practical  objection  to  such  a  measure 
is  obvious  enough.  Men  who  have  such  enormous  tasks  of  admin- 
istration as  ar.e  placed  upon  these  three,  ought  not  to  be  tempted  to  desert 
those  tasks  for  the  more  picturesque  and  exciting  business  of  legis- 
lation and  organization.  Much  of  the  time  of  such  a  board  is  likely  to 
be  wasted  in  abolishing  old  offices  and  creating  new  ones;  in  discon- 
tinuing old  departments  and  setting  up  new  ones,  in  rearranging  and 
overturning  and  remodelling  the  entire  machinery  of  administration. 
Political  reasons  of  a  powerful  sort  will  be  found  for  such  tinkering, 
and  a  pretty  large  share  of  the  energy  of  a  new  board  of  public  service 
is  likely  to  be  expended  in  making  all  things  new.  I  ask  you  as  men  of 
common  sense  whether  this  is  a  judicious  proposition?  If  so  great  ad- 
ministrative powers  as  are  here  contemplated  were  to  be  conferred  on- 
any  three  men,  it  would  be  wise  to  provide  them  with  a  permanent  frame- 
work of  organization,  so  that  they  could  devote  their  entire  time  to  their- 
executive  duties,  without  stopping  to  reconstruct  their  machinery. 
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On  the  whole  this  board  of  public  sen-ice  seems  to  me  a  grotesque  and 
impossible  creation.  I  cannot  imagine  that  anything  resembling  it  will 
ever  find  a  place  among  the  statutes  of  Ohio. 

Passing  now  from  the  board  of  public  service,  let  me  say  that  the 
administrative  machinery-  of  the  code  before  us  is  sadly  defective  in  its 
lack  of  recognition  of  the  merit  system.  I  have  called  attention  to  the 
fact  that  no  reference  to  this  system  is  found  in  the  sections  dealing 
with  the  board  of  public  service.  In  the  sections  relating  to  the  board 
of  public  safety  there  are  provisions  for  something  that  goes  by  tl?at 
name :  but  I  will  not  assume  that  anybody  expects  them  to  be  taken  seri- 
ously. Such  a  merit  system  as  is  here  provided  for  would  be  a  mere 
farce.  If  this  is  all  that  is  proposed,  it  would  be  better  to  expunge  these 
sections.  A  treasurer  who  is  empowered  to  select  his  ow'n  auditing 
committee  has  no  very  effective  check  upon  his  operations. 

What,  then,  would  you  propose?  you  are  asking  me. 

In  the  first  place  I  would  carefully  study,  amend  where  necessary, 
and  adopt  the  first,  second,  fourth  and  fifth  chapters  of  this  code.  Then 
I  would  substitute  for  the  third  chapter  on  the  organization  of  cities  a 
brief  outline,  providing  for  a  legislative,  an  executive  and  a  judicial 
department  in  every  city,  and  defining,  in  a  general  way,  the  powers  of 
such  departments.  It  might  be  well  to  provide  that  a  certain  portion  of 
every  council  should  be  chosen  on  a  general  ticket;  and  that  the  mayor, 
the  auditor,  the  treasurer,  and  the  solicitor,  as  well  as  the  council,  should 
he  elected  by  the  people. 

Then  I  would  provide  for  the  calling,  in  every  city,  of  a  representative 
convention  which  should  have  power,  under  the  general  laws  thus  framed, 
to  complete  the  organization  of  the  city,  creating  such  departments  and 
oflfices  as  the  condition  and  needs  of  that  city  may  require,  submitting  their 
scheme,  when  framed,  to  a  popular  vote  and  putting  it  into  effect  when 
so  approved. 

But  this,  you  tell  me,  is  impossible.  It  would  be  a  delegation  of 
legislative  power  to  this  convention,  and  the  legislature  cannot  delegate 
legislative  power.  It  would  be  letting  some  one  else  organize  the  city, 
whereas  the  constitution  says  that  the  legislature  shall  "provide  for  the 
organization  of  cities.*'  ^uch,  we  are  told,  is  the  verdict  of  our  great 
constitutional  lawyers,  and  we  must  not  venture  upon  a  path  from  which 
they  are  warnmg  us. 
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I  am  not  a  great  constitutional  lawyer,  but  I  know  how,  logically, 
Lo  put  two  and  two  together ;  and  I  will  venture  the  remark  that  if  some 
of  our  great  constitutional  lawyers  knew  as  much  that,  some  of  their 
arguments  would  be  more  coherent.  You  say  that  legislative  power  can- 
not be  delegated.  I  say  that  whether  it  can  be  or  can't  be,  it  will  be, 
before  you  get  through  with  this  business.  If  you  obey  that  prohibi- 
tion of  the  constitution  which  forbids  special  legislation;  and  if  the 
Supreme  Court  is  right  in  saying  that  cities  cannot  be  classified,  then 
you  will  be  compelled  to  delegate  to  somebody  or  other  in  every  city 
large  powers  of  legislation  and  organization. 

This  measure  which  we  are  considering  does  delegate  vast  powers 
of  legislation  and  organization  to  the  three  men  constituting  the  board 
of  public  service,  and  permits  them  to  use  their  powers,  without  restraint, 
unlimitedly  and  perennially.  Fully  two-thirds  perhaps  of  the  business  of 
our  greatest  cities  is  given  over  into  the  hands  of  these  boards  to 
organize  and  disorganize  and  reorganize  at  their  pleasure.  If  this  power 
can  be  conferred,  by  the  legislature,  on  a  board  of  three  men,  elected  every 
three  years,  it  can  certainly  be  conferred  by  the  legislature  upon  a 
representative  body  elected  for  the  purpose  under  laws  enacted  by  the 
legislature,  and  conforming  in  its  action  to  the  mandate  of  the  legislature. 

You  have  got  to  delegate  this  yower  of  organization  to  somebody. 
Mr.  Guerin  delegates  it  in  a  little  different  way,  but  he  gives  it  away  — 
to  his  director  of  public  improvements,  most  of  it.  The  bill  before  you 
hands  it  over  to  the  board  of  public  service.  Confer  it  on  somebody  you 
must ;  for  you  cannot  make  a  framework  that  will  fit  all  the  cities.  The 
question  with  you  simply  is,  on  whom  is  it  wisest  to  confer  it?  Is  it  safer 
to  give  it  to  the  council,  or  the  board  of  public  service,  or  the  director 
of  public  improvements  to  be  used  by  them  constantly  and  at  their  own 
discretion,  —  so  that  the  framework  of  the  city  government  shall  always 
be  undergoing  alterations  and  repairs?  or  is  it  safer  to  put  the  matter 
into  the  hands  of  a  responsible  convenl^Dn  which  shall  take  time  to 
fit  the  governmental  garment  to  the  needs  of  the  municipality,  and 
provide  methods  of  administration  which  may  be  alteifcd,  indeed,  when 
occasion  demands,  but  which  shall  have  a  reasonable  measure  of  stability 
which  shall  not  be  pulled  to  pieces  and  spliced  together  again  with  every 
change  of  political  administration,  and  under  which  we  may  hope  for 
some  reasonable  measure  of  skilled  administration? 
34 
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For  my  own  part  I  believe  the  latter  to  be  the  sounder,  the  safer  and 
the  more  rational  method.  Mistakes  will  be  made  under  either  method; 
but  I  think  that  the  risks  are  less  and  the  promise  greater  in  the  plan 
which  I  propose. 

If  I  should  be  a  member  of  one  of  those  constitutional  conventions, 
I  think  that  I  should  wish  to  consider  very  carefully  many  of  the  organic 
provisions  which  Mr.  Guerin  has  incorporated  in  his  code.  On  the  whole 
I  greatly  prefer  his  general  plan  of  concentrated  responsibility  to  the 
plan  of  government  by  boards  which  is  here  proposed,  and  there  arc 
many  features  of  his  bill  which  deserve  consideration.  I  have  not 
discussed  them,  because  if  my  argument  is  sound,  the  legislature  cannot 
wisely  undertake  to  work  out  the  details  of  municipal  organization,  but 
must  leave  them  to  be  determined  for  themselves  by  the  people  of  each 
municipality. 

This  is  an  opportunity '  for  the  Legislature  of  Ohio  to  do  a  great 
stroke  of  work  for  free  government  in  this  country.  It  is  an  opportunity 
to  emancipate  our  cities.  They  have  never  had  their  freedom.  They 
have  always  been  creatures  of  the  Legislature,  dependent  for  their  very 
breath  of  life  upon  its  favor.  This  is  why  they  have  been  so  badly 
governed.  The  sense  of  civic  responsibility  has  not  been  begotten  and 
bred  in  them.  They  have  always  been  in  leading  strings.  Citizenship 
does  not  thrive  under  such  a  regimen.  Give  the  cities  their  freedom. 
Let  them  work  out  their  own  problems.  Let  them  develop  their  life 
on  their  own  way.     . 

Do  you  say  that  you  cannot  trust  them?  That  is  the  blighting, 
paralyzing  skepticism  which  kills  democracy.  You  must  trust  them. 
You  have  no  one  else  on  earth  to  trust.  Summon  them  to  take  up  this 
great  business,  courageously ;  put  the  responsibility  upon  them,  and  you 
will  see  such  an  outburst  of  civic  pride  and  enthusiasm  as  you  have  not 
witnessed  for  many  a  long  day. 

The  people  of  our  cities  can  govern  ourselves  better  than  any 
legislature  can  govern  them.     Give  them  a  chance. 

The  Chairman:  Does  any  member  of  the  Committee  wish  to  ask 
Dr.  Gladden  a  question  ? 

Mr.  Silberberg:  Dr.  Gladden,  in  the  first  part  of  your  address, 
you  stated  it  would  be  better  to  elect  all  the  councilmen  at  large? 

Dr.  Gladden :     No ;  I  did  not  propose  that. 
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Mr.  Silberberg:  And  then  you  said  that  at  least  one-third  of  them 
should  be  elected  at  large  ? 

Dr.  Gladden:  I  said,  if  I  had  my  way,  I  would  elett  them  all  at 
large,  but  that  we  are  not  yet  civilized  enough  to  adopt  that,  and  that  I 
would  therefore  elect  one-third. 

Mr.  Silberberg^:  Would  not  the  same  evil  exist,  there  being  two- 
thirds  still  elected  by  wards,  and  one  one-third  at  large? 

Dr.  Gladden:  Of  course;  but  my  idea  is,  if  you  get  one-third  of 
your  council  to  be  men  of  intelligence  and  capacity,  it  would  result  in 
good. 

Mr.  Silberberg:     Wouldn't  it  be  better  to  have  two-thirds  at  large? 

Dr.  Gladden:  I  think  it  would  be  better  to  have  three-thirds  at 
large,  but  you  won't  get  it ;  I  am  talking  about  what  we  can  get. 

Mr.  Sta'^c :  On  the  assumption  that  you  are  in  favor  of  taking  the 
Comings  Bill,  or  the  Xash  Code,  in  the  classification  of  cities,  it  dividing 
cities  and  villages  at  the  line  of  5,000,  providing  that  every  city  shall  have 
the  departments  provided  therein,  as  well  as  an  auditor  and  a  treasurer, 
permitting  a  constiutional  convention  to  frame  the  rest  of  it,  —  the  ques- 
tion arises,  in  the  smaller  cities,  where  they  would  not  need  a  treasurer, 
the  county  treasurer  performing  the  duties,  where  they  do  not  need  an 
audifor,  the  city  clerk  doing  the  work,  —  in  view  of  that  classification, 
wouldn't  you  think  it  would  be  wise  to  leave  out  those  two  offices  and 
let  them  be  provided  for  by  constitutional  convention,  if  the  line  should 
be  drawn  at  5,000? 

Dr.  Gladden:     It  is  possible,  I  think. 

Mr.  Williams:  Doctor,  you  stated  that  you  did  not  think  the  char- 
ities and  hospitals  should  be  under  the  board  of  public  service? 

Dr.  Ciladdcn:     Xo,  sir. 

]\Ir.  Williams:     How  would  you  advise  governing  them? 

Dr  Gladden :  I  think  that  when  the  Constitutional  Convention 
comes  to  do  its  work,  in  most  of  the  cities,  it  probably  will  provide 
for  a  department  of  charities  and  correction ;  I  ^  not  think  that  is  the 
kind  of  work  which  ought  to  be  grouped  with  the  other  work,  of  public 
improvements,  etc.  A  different  kind  of  men,  of  different  experience 
and  of  different  ideas,  would  have  charge  of,  and  be  interested  in  that 
work.  A  man  may  be  a  very  good  engineer,  may  have  a  good  deal  of 
experience  in  street  construction  and  all  that  kind  of  work,  and  yet  not 
be  at  all  adapted  to  the  care  of  hospitals  for  the  infirm  and  the  poor; 
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he  may  not  have  the  experience  or  the  training  that  would  fit  him  for 
that  kind  of  work. 

•  Mr.  Williams:  If  I  understand  you  correctly,  you  stated  that  the 
powers  granted,  in  the  governor's  code,  to  the  board  of  public  service, 
would  be  difficult  for  three  men  to  handle? 

Dr.  Gladden:     Yes. 

Mr.  Williams:  Do  you  not  think  that  it  will  be  more  difficult  for 
one  man,  if  you  had  the  centralized  power? 

Dr.  Gladden:  I  am  not  centralizing  them  in  that  way;  I  should 
divide  this  first  department  of  public  service  into  three  or  four  departments. 

Mr.  Williams:     How  would  you  have  that  —  elected  or  appointed? 

Dr.  Gladden :    Appointed  by  the  mayor. 

Mr.  Williams :  Don't  you  think  in  that  case,  that  the  mayor  would 
be  apt  to  appoint  his  own  constituents,  men  of  his  own  party,  who  had 
helped  him  obtain  his  election? 

Dr.  Gladden :     That  is  very  likely. 

Mr.  Williams:  Don't  you  think,  then,  it  would  be  better  to  have 
them  elected? 

Dr.  Gladden :     No ;  I  do  not  think  so. 

Mr.  Guerin:  Doctor,  a  proposition  has  been  made  here  in  this 
committee  to-day,  that  this  is  not  the  time  to  provide  the  power  for  the 
city  council  to  grant  the  use  of  the  public  streets,  or  make  restrictions 
upon  their  power  in  granting  franchises  for  the  occupation  of  those 
streets.  I  will  ask  you  whether  or  not  from  your  study,  and  your  opinion 
in  this  matter,  you  Would  not  think  that  one  of  the  most  important  mat- 
ters that  should  be  attended  to  at  this  time;  that  is,  whether  it  is  not 
as  important  to  prescribe  the  rules  and  regulations  under  which  the  city 
council,  in  the  interest  of  the  public,  may  grant  the  use  of  the  streets, 
as  it  is  to  provide  that  they  may  pass  ordinances  regulating  the  use  of 
bill  boards,  etc. —  whether  this,  in  your  opinion,  is  not  an  opportune 
time  to  take  up  that  matter,  and  whether  it  ought  not  to  be  taken  up? 

Dr.  Gladden :  I  think  so,  decidedly ;  decidedly  so.  I  think  that  that 
is  just  one  of  the  matters,  one  of  the  things  which  the  legislature  can 
do  at  once  and  do  once  for  all ;  and  it  is  a  good  time  to  do  it  now. 

Mr.  Price:  Doctor,  you  sp©ke  about  a  municipal  convention.  I 
hold  in  my  hand  a  brief  prepared  by  Judge  West,  of  Bellefontaine,  and 
he  is  discussing  the  corporation  and  organization  of  municipalities;  he 
discusses,  first,  the  incorporation ;  second,  the  organization.  Organization 
under  general  laws.     He  says  that  the  first  municipal  code  that  was 
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written,  was  written  by  Judge  Thurman  and  Judge  Ranney  both.  It 
provides  that  the  corporate  authority  of  the  incorporated  villages  organ- 
ized, or  to  be  organized,  for  general  purposes,  shall  be  vested  in  one 
mayor,  or  recorder  and  five  trustees,  and  by  section  six,  above,  it  was 
provided,  so  soon  as  city  officers  are  elected,  corporate  organization  shall 
be  effected,  and  not  until  then  was  it  an  organized  body  equipped  for 
the  discharge  of  municipal  functions.  In  other  words,  Judge  West  claims 
that  the  legislature  determines  what  constitutes  the  organization  of  a 
municipality,  and  following  his  ideas  out,  there  is  no  objection  to  putting 
two  municipal  councils  into  the  municipality,  or,  in  other  words,  giving 
the  municipality  two  legislative  bodies ;  and  the  idea  of  your  constitutional , 
convention  —  which  would  be  practically  passing  an  ordinance  creating 
such  departments  as  a  specific  municipality  might  need,  the  general  stat- 
ute specifying  the  department,  and  the  council  then  providing,  if  it 
chooses,  under  the  law,  after  the  municipality  was  organized,  that  the 
municipal  council,  or  the  upper  council,  should  be  elected,  it  would  meet 
and,  by  ordinance  create  the  departments  that  might  be  provided  for 
under  the  general  law,  and  then  adjourn  sine  die  and  not  meet  again  for 
ten  years  —  that  would  satisfy,  in  my  judgment,  the  requirements  of 
Judge  West's  analysis  here;  the  other  method  of  the  municipal  council, 
first,  would  not.  I  only  spoke  of  that;  but  it  looks  to  me  that  the 
simplest  form  of  organization  that  could  be  thought  of  for  a  corporation, 
would  be  to  differentiate  the  executive  from  the  legislative  power,  in 
other  words,  the  mayor  and  the  council :  but  then  this  legislature  could 
go  further,  and  put  in  a  treasurer  and  clerk  and  say  they  should  consti- 
tute the  organization,  according  to  this. 

Dr.  Gladden :     That  is  very  interesting,  and  I  thank  you. 

Mr.  Guerin:  Doctor,  I  would  like  to  ask  you  whether,  in  your 
opinion,  it  is  possible  in  any  municipality,  to  have  a  proper  enforcement 
of  the  law  in  the  government  of  the  municipality,  unless  the  police  de- 
partment and  the  fire  department  and  the  health  department,  which  per- 
tains strictly  to  the  welfare  of  the  people,  shall  be  removed  from  politics 
entirely,  and  under  a  board  of  civil  service  commissioners,  which  is  free 
from  local  partisan  influence? 

Dr.  Gladden:  No;  I  don't  think  that  is  possible;  I  think  that  it  is 
a  necessity. 

Mr.  Stage:  I  will  ask  you.  Doctor,  if  you  think  that  there  can  be 
a  proper  administration  of  municipal  government  without  the  merit  sys- 
tem in  all  departments? 
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Dr.  Gladden :     I  do  not  think  so. 

Mr.  Chapman:  Doctor,  of  the  forms,  or  the  system  of  municipal 
government  with  which  you  are  acquainted,  which  is  the  best  form  — 
whether  the  federal  or  other  systems  with  which  you  are  acquainted? 

Dr.  Gladden:  I  don't  quite  know  what  you  mean  by  the  federal 
system.  There  are  a  great  many  kinds  of  organization  abroad  in  the 
earth  which  go  by  that  name.  We  have  always  called  our  government 
here  in  Columbus,  the  federal  plan.  A  very  intelligent  man  said  to  me 
only  the  other  day:  "I  don't  believe  in  the  federal  plan."  I  said: 
"What  do  you  mean  ?"  "Well,  the  sort  of  thing  we  have  here."  I  told 
,  him  I  thought  what  we  had  here  was  a  very  bastard  federal  plan ;  it 
was  adopted  and  contrived  for  the  purpose  of  depriving  the  mayor  of  as 
much  power  as  possible,  because  the  mayor,  at  the  time  when  that  bill 
was  passed,  was  a  Republican  and  the  legislature  was  Democratic;  that 
was  the  reason,  of  course,  it  took  all  the  power  away  from  him.  It 
would  not  let  him  be  the  head  of  his  own  cabinet  —  he  never  has  been. 
We  have  had  a  board  of  public  works,  which  has  been  an  independent 
body  of  three,  elected  its  own  president  and  transacted  its  own  business; 
the  mayor  hadn't  anything  to  do  with  it.  That  is  not  strictly  the  federal 
plan. 

I  think  that  the  heads  of  departments  should  be  appointed  by  the 
mayor,  and  that  he  should  be  given  the  power  to  hold  them  responsible. 
I  believe  he  should  be  in  consultation  with  them  constantly  about  the  busi- 
ness of  the  city,  that  he  should  frequent  consultations  with  them;  but 
I  do  not  believe  in  what  we  have  here  in  Columbus  —  in  a  board  of 
.  public  works  which  is  partly  legislative  and  partly  administrative  in  its 
powers ;  I  do  not  believe  in  that ;  I  think  the  powers  ought  to  be  separated, 
and  that  the  mayor  ought  to  appoint  the  head. 

Mr.  Chapman :  I  understood  you,  in  your  previous  argument,  to 
make  some  exceptions  to  the  mayor  appointing  the  heads  of  departments; 
will  you  state  again  what  those  exceptions  are? 

Dr.  Gladden :     No ;  I  do  not  think  that  I  made  any.    Did  I  ? 

Mr.  Chapman:      The  director  of  accounts. 

Dr.  Gladden:  No.  Well,  the  auditor,  yes.  I  think  that  is  wise, 
perhaps.  I  think  it  is  wise  to  have  both  those  officers  elected  by  the  peo- 
ple, the  auditor  and  the  treasurer,  if  there  is  a  treasurer,  so  that  they 
can  be  a  check  upon  each  other;  that  is  fair,  I  think.  And  I  think  it  is 
quite  important  that  the  solicitor  should  be  elected  by  the  people. 
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Mr.  Chapman :  How  long  a  term  do  you  think  the  solicitor  should 
have? 

Dr.  Gladden :  Well,  I  am  not  sure  that  I  would  make  the  term  any 
longer  than  the  terms  of  the  other  officers.  What  I  hoped  was,  that  if 
the  solicitor  proved  to  be  a  faithful  and  efficient  officer  and  commended 
himself  to  the  people,  he  might  be  re-elected  by  the  people  again  and  again. 
Of  course,  if  he  is  appointed  by  the  mayor,  he  goes  out  with  the  mayor 
every  time;  there  is  no  question  about  that;  he  will  be  changed,  as  all 
solicitors  or  directors  of  law  have  been,  in  Columbus,  with  every  admin- 
istration. 

Mr.  Chapman :  You  would  recommend  the  merit  system  throughout 
the  federal  plan? 

Dr.  Gladden :     I  would,  decidedly. 

Mr.  Guerin :  I  would  like  to  ask  the  Doctor  one  more  question :  In 
the  event  that  the  General  Assembly  should  decide  that  they  had  no  power 
to  permit  the  municipality  to  choose  its  own  charter  or  constitution,  —  in 
the  event  it  becomes  necessary,  in  the  judgment  of  the  members  of  the 
Assembly,  to  pass  a  code  bill  on  substantially  the  lines  laid  down  in  the 
board  plan,  or  in  the  single  head  of  department,  I  will  ask  you  whether 
or  not,  from  your  observation  and  experience,  you  do  not  believe  that  a 
single  head  of  department,  appointed  by  the  mayor,  we  will  say  in  the 
matter  of  public  service  and  public  safety,  to  look  after  the  entire  de- 
partment of  the  city  government  under  him,  who  holds  office  only  during 
good  behavior,  and  may  be  removed  by  the  mayor  for  mis-conduct  in 
office,  or  anything  of  that  character,  —  whether  or  not,  that  responsibility, 
centered  on  the  mayor,  and  also  on  the  head  of  the  department,  without 
any  divided  responsibility,  would  not  obtain  a  better  and  a  cleaner  admin- 
istration of  city  affairs  than  we  could  obtain  with  such  a  provision  as  that 
made  in  the  Governor's  code,  —  that  the  board  of  public  service  shall  con- 
sist of  three  men  elected  for  three  years,  with  the  farcical  provision  about 
getting  them  out  of  office,  with  absolutely  no  right  for  a  citizen  to  demand 
that  he  be  put  out,  but  allowing  him  to  remain  in  office  during  three 
years ;  —  I  ask  you  whether  if,  as  I  have  said  before,  the  man's  term  de- 
pends upon  the  mayor,  and  upon  how  he  administers  his  office,  we  could 
not  have  a  better  government  under  that  system,  with  a  single  head,  as 
we  have  in  the  national  system,  that  we  could  have  under  any  board 
system  ? 

Dr.  Gladden :     Yes ;  very  decidedly. 
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Mr.  Martin  Gemuender  was  introduced  by  the  chairman,  and  ad- 
dressed the  committee  as  follows : 

Mr.  Gemuender :  Mr.  Chairman  and  Gentlemen :  I  was  present  at 
your  original  organization,  and  I  understood  at  that  time  that  there  were 
to  be  sub-committees;  that  the  various  provisions  were  to  be  discussed 
by  these  sub-committees,  and  therefore,  as  my  talk  will  be  largely  on  the 
financial  end  of  it,  I  had  reserved  all  my  statements  for  that  committee; 
but  I  understand  that  committee  is  not  to  meet,  but  I  have  been  asked  by 
your  chairman  to  make  my  address  to  the  committee,  as  a  whole. 

Now,  I  have  nothing  to  say  on  general  principles ;  you  have  heard 
those  matters  talked  of ;  but  there  are  quite  a  number  of  smaller  items  here 
that  ought  to  be  looked  after ;  there  are  omissions,  and  there  should  be 
some  changes  in  the  wording  of  different  clauses,  in  order  to  make  the 
meaning  clear. 

There  seems  to  be  a  pretty  general  notion  prevailing  that  the  laws 
that  were  passed  shortly  after  the  adoption  of  the  original  code,  form  in 
themselves  a  pretty  complete  code  which  would  govern  cities  without  any 
special  addition.  That  may  have  been  all  true.  But  in  the  last  forty  years 
cities  have  grown  very  much;  new  wants  have  arisen  which  were  not 
thought  of  in  those  days  gone  by.  When  a  new  want  arose,  the  city  took 
care  of  it  by  a  special  act,  or  by  amending  a  general  act  and  making  it 
special,  or  supplementing  it.  When  you  take  these  repeals  and  check  them 
off,  if  you  check  off  all  the  special  acts  and  the  amended  general  acts,  you 
will  have  comparatively  little  left,  and  you  will  erase  a  great  many  laws 
which  supply  details  of  organization  which  are  absolutely  necessary,  and 
which  are  only  hinted  at  in  the  code  before  you. 

What  I  sliall  have  to  say  is  not  very  interesting,  in  the  shape  of  a 
general  talk ;  but  it  is  simply  calling  your  attention  to  items  that  should 
be  changed,  in  my  opinion.  Some  of  these,  perhaps,  you  have  already 
gone  over,  and  if  so,  you  can  simply  drop  those  out. 

On  page  19,  section  40,  it  provides,  "On  or  before  the  first  Monday 
in  March  of  each  year,  the  several  officers,  boards  and  departments  in 
every  municipal  corporation,  shall  report  an  estimate  to  the  auditor  or 
clerk  of  the  corporation,  stating  the  amount  of  money  needed  for  their 
respective  wants  for  the  incoming  year,  and  for  each  month  thereof.  The 
auditor  of  the  city,  or  clerk  of  the  village,  shall  revise  said  estimates  and 
may  reduce  them  so  as  to  prevent  unnecessary  expenditures  and  to  bring 
each  within  fair  limits  as  compared  with  the  others." 


Evening  Session,  September  ii,  ip02.  687 

I  have  had  considerable  experience  in  municipal  affairs,  and  I  will 
say,  without  hesitation,  that  the  auditor  has  no  knowledge  that  would 
warrant  his  interference.  He  is  simply  the  accountant  of  his  city,  and 
there  is  no  more  reason  in  sending  those  reports  to  him  than  there  is  in 
sending  the  formulas  for  the  foundry  to  the  department  which  is  given 
to  the  general  manager. 

I  would  amend  that  section  in  this  way :  Insert,  after  line  454,  the 
words,  "except  the  trustees  of  the  sinking  fund."  This  change  is  required, 
because  of  section  65.  That  would  bring  it  in  harmony  with  section  65, 
which  provides  that  the  trustees  of  sinking  funds  shall,  at  certain  Stated 
times,  make  their  estimate  and  report  to  council,  which  shall  place  these 
estimates  in  its  ordinances,  in  preference  to  any  other  item  and  for  the 
full  amount  certified.  That  has  been  the  universal  practice  of  trustees  of 
sinking  funds  in  Cincinnati,  Toledo  and  Columbus  for  many  years. 

Section  39  will  require  amendment;  I  have  placed  it  here,  itemized, 
so  that  your  committee  can  take  it  up  for  themselves. 

On  page  19,. line  473.  the  copy  I  have  says,  "A  statement  showing 
the  annual  expenditure  from  each  fund  for  each  year  for  the  fiscal  year 
preceding  said  date." 

That  is  probably  an  error,  as  I  think  it  should  be  "of  each  year  for 
the  fiscal  year  preceding." 

Turn  now  to  page  21.  You  have  provided  in  those  sections  how 
money  can  be  paid  into  the  treasury,  but  there  are  no  specific  directions 
as  to  how  money  shall  go  out  of  the  treasury.  There  is  no  reference 
or  provision  that  I  can  see,  which  provides  how  money  shall  be  drawn 
from  the  treasury.  I  therefore  suggest  the  following  addition.  Here 
in  the  city  of  Columbus,  we  have  worked  under  what  is  known  as  our 
charter  law,  and  the  act  on  which  that  is  based  being  a  special  act,  that 
act  has  been  wiped  out.  I  should  suggest  this  addition:  "Unless  ex- 
pressly otherwise  provided  by  law,  all  money  collected  or  received  on  be- 
half of  the  corporation,  shall  be  promptly  deposited  in  the  corporation 
treasur>^  in  the  appropriate  fund,  and  the  treasurer  shall  thereupon  give 
notice  of  such  deposit  to  the  auditor  or  clerk,  and  unless  otherwise  pro- 
vided by  law,  no  money  shall  be  drawn  from  the  treasur\'  except  upon 
warrant  of  the  auditor  or  clerk  pursuant  to  an  appropriation  by  council." 

We  have  here  different  boards;  for  instance,  our  workhouse  board; 
there  has  been  a  controversy  between  that  and  council  as  to  how  bills 
should  be  approved,  and  on  whose  order  it  shall  be  drawn  from  the 
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treasury;  a  clause  such  as  I  have  suggested,  would  make  that  clear; 
it  would  give  them  to  understand  that  no  money  could  be  drawn  except 
upon  warrant  of  the  auditor  or  treasurer.  There  are  other  provisions 
outside ;  for  instance,  sinking  fund  trustees  will  be  allowed  to  handle  that 
money  as  before. 

Page  21,  line  527,  the  wording  is  rather  obscure.  I  would  suggest 
a  period  after  the  word  "thereof,"  and  in  place  of  the  phrase  beginning 
with  "or  credits,"  write  "all  unexpended  appropriations  or  balances  of 
appropriations  remaining  over  at  the  end  of  the  year,  and  all  balances  re- 
maining over  at  any  time  after  the  fixed  charge  shall  have  been  termin- 
ated by  reason  of  the  object  of  the  appropriation  having  been  satisfied, 
or  abandoned,  shall  revert  to  the  funds  from  which  they  were  taken, 
and  they  shall  then  be  subject  to  such  other  authorized  uses  as  council 
may  determine." 

After  that,  it  doesn't  require  any  separate  resolution  or  act  to  bring 
the  money  back  into  the  treasury. 

Page  22,  line  535.  Substitute,  for  the  sake  of  clearness,  in  place 
of  the  word  "transferred,"  "from  which  a  transfer  is  to  be  eflfected." 
That  will  make  it  read  "no  such  transfer  shall  be  made  until  the  object 
of  the  fund  from  which  the  transfer  is  to  be  effected,  has  been  accom- 
plished or  abandoned." 

Page  22,  line  553 ;  Section  2699  and  2702  referred  to  in  this  section, 
in  these  lines,  contain  special  provisions  for  Cincinnati  and  Cleveland; 
I  don't  know  whether  those  acts  would  be  permitted  to  stand. 

Judge  Thomas:     They  are  to  be  rewritten. 

Mr.  Gemunder:  Page  25,  line  623,  is  not  clearly  worded;  it  says, 
"nor  shall  any  additional  loan  for  such  purpose  be  made  until  all  pre- 
vious loans  have  been  paid."  Now,  if  you  make  a  loan  in  expectation  of 
money  to  be  received,  your  first  loan  may  be  a  small  loan,  and  if  it  is  a 
six  months'  loan,  it  will  extend  beyond  the  time  when  the  collections 
are  received.  Now,  you  might  have  occasion  to  make  another  loan,  but 
under  this  wording,  you  cannot  make  it,  because  the  first  loan  would 
have  to  be  paid,  and  you  cannot  pay  it  because  it  is  not  due.  I  would 
sug^c:est  this:  Strike  out  all  after  the  word  "amount"  in  line  623,  and 
insert :  '*of  taxes  and  revenues  estimated  to  be  received  at  the  next 
semi-annual  settlement  of  tax  collections  for  said  fund  after  deducting 
all  advances.  The  sums  so  anticipated  shall  be  deemed  as  appropriated  for 
the  payment  of  the  certificates  at  maturity." 
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In  line  625,  substitute  the  words  "six  months"  for  the  words  "one 
year."  I  don't  think  there  is  any  need  of  carrying  that  loan  beyond 
the  time  when  you  receive  your  tax  collections. 

Page  26,  line  639  refers  to  Section  2709,  containing  special  pro- 
visions, but  I  suppose  that  will  be  rewritten. 

Judge  Thomas:    That  will  be  redrafted,  also. 

Mr.  Gemunder :  Page  26,  line  647,  after  the  word  "determine"  insert 
the  words  "the  conditions  and  — "  so  as  to  make  it  read,  "and  council  may 
by  ordinance  determine  the  conditions  and  method  of  effecting  such 
exchange."  The  object  of  the  word  "conditions"  there  is  this:  Under 
the  law,  the  municipality  must,  on  demand  of  the  holder  of  a  coupon 
bond,  issue  a  registered  bond,  and  has  a  right  to  charge  a  reasonable 
amount  for  the  expense  incurred.  Now,  the  word  "conditions"  there 
is  meant  so  that  if  the  city  desire  to  change  by  substituting  registered 
bonds  for  coupon  bonds,  they  shall  have  the  power  to  do  so. 

On  the  same  page,  line  653,  it  provides  for  the  issue  of  deficiency 
bonds ;  it  says,  "Provided  that  the  total  amount  of  such  deficiency  bonds 
issued  by  any  corporation  shall  not  exceed  one  per  cent  of  the  total  value 
of  all  property  in  such  corporation  as  listed  and  assessed  for  taxation." 
I  don't  think  that  that  means  exactly  that,  because  that  would  mean 
when  you  have  once  reached  the  one  per  cent  point,  then  you  are  through. 
I  think  they  mean,  by  that,  issued  by  any  corporation  outstanding  at  any 
one  time,  so  that  if  you  will  insert  after  the  word  "corporation"  in  line  653, 
the  words  "outstanding  at  any  time,"  the  meaning  will  be  clear;  other- 
wise, it  would  not  be  a  continuing  power. 

Page  2j,  after  Section  57,  add  the  following:  "All  premiums  and 
accrued  interest  received  by  the  corporation  from  a  sale  of  its  bonds  shall 
be  transferred  to  the  trustees  of  the  sinking  fund,  to  be  by  them,  applied 
on  the  bonded  debt  and  interest  account  of  the  corporation."  The  object 
of  that  provision  is  this :  Heretofore,  bonds  were  sold  by  corporations, 
and  the  entire  proceeds,  including  the  premium  and  interest,  were 
transferred  into  the  fund  and  expended  just  as  the  principal  of  the 
bond  is  to  be  expended.  Now,  the  accrued  interest  is  not  a  clean  gain ; 
it  is  simply  an  advance  payment,  which  must  be  paid  out  again  as  soon 
as  the  coupons  mature.  There  is  another  advantage,  in  my  opinion, 
as  matters  stand  to-day ;  if  you  are  allowed  to  issue  a  bond,  bearing,  say, 
up  to  six  per  cent  interest,  you  may  have  $100,000  authorized;  council 
then,  instead  of  issuing  a  low  interest-bearing  bond,  in  order  to  get  the 
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large  premium  will  push  it  up  to  the  highest  notch  —  that  is,  they  oan 
push  it  up  to  six  per  cent  and  get  thousands  of  dollars  extra.  If  you 
provide  that  the  premium  and  interest  shall  be  turned  over  to  the  trustees 
of  the  sinking  fund  and  placed  against  the  debt,  there  will  be  no  interest 
in  a  municipality  issuing  high-rate  interest-bearing  bonds;  it  will  keep 
the  interest  down  to  the  lowest  notch. 

Judge  Thomas:  There  is  no  provision  for  that  in  the  Longworth 
bill,  is  there? 

Mr.  Gemunder:  No,  sir;  the  amendment  came  in  too  late  to  the 
bill ;  but  they  agree  with  this  principle,  thoroughly. 

Judge  Thomas :  Do  you  think,  if  that  were  added  to  this,  it  would 
make  it  a  part  of  that  law  ? 

Mr.  Gemunder :  It  would  be  a  different  act.  If  added  here,  it  would 
not  conflict  with  the  Longworth  act  at  all;  it  would  be  supplemental. 

On  page  2y,  line  677,  and  also  lines  678  and  679,  it  provides  for  the 
appointment  of  trustees  of  the  sinking  fund,  two  of  whom  shall  be 
appointed  in  one  year,  none  the  next  and  then  two  again.  It  provides  for 
two  trustees  going  out  every  other  year.  It  seems  to  me  it  would  be 
better  if  the  law  were  so  drafted  that  one  trustee  should  go  out  each  year, 
instead  of  two  every  other  year;  I  have  therefore  drawn  up  here  what  I 
think  would  be  the  correct  wording  for  that :  "At  the  first  appointment 
hereunder  one  trustee  shall  be  appointed  for  the  term  of  one  year,  one 
for  the  term  of  two  years,  one  for  the  term  of  three  years  and  one  for  the 
term  of  four  years,  and  thereafter  as  the  terms  expire,  one  trustee  shall 
be  appointed  for  four  years."  It  simply  makes  a  less  violent  change,  to 
have  one  officer  go  out  each  year. 

Mr.  Stage :  I  have  a  letter  from  a  gentleman  who  suggestes  that  in 
line  668,  after  the  word  "annually"  the  words  "or  so  long  as  necessary" 
shall  be  inserted. 

Mr.  Gemuender:  Of  course,  that  simply  involves  this  principle, 
whether  you  want  to  levy  each  year  for  your  debt ;  that  would  depend  on 
the  good  judgment  of  the  trustees,  and  as  a  rule  they  have  acted  with 
discretion. 

Mr.  Stage :  They  are  compelled  to  collect  it  annually,  under  this 
law? 

Mr.  Gemuender:  Yes;  but  that  does  not  say  to  what  extent  or 
how  much. 

Mr.  Stage:     Sufficient  to  pay  the  interest? 
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Mr.  Gemuender:  They  always  do  that,  and  to  provide  a  sinking- 
fund. 

Mr.  Stage:  That  is  all  the  flexibility  you  think  would  be  neces- 
sary ? 

Mr.  Gemuender:  The  only  flexibility  would  come  on  the  sinking- 
fund  :  the  interest  must  be  paid. 

Mr.  Denman:  In  line  671,  I  would  like  to  ask  whether  you  have 
talked  to  Mr.  Ellis,  or  any  gentleman  who  drew  this  code,  as  to  what 
they  mean  by  ''excepting  in  condemnation  of  property  cases?" 

Mr.  Gemuender:  That  is  the  way  the  old  law  reads.  Any  judg- 
ment against  the  city,  such  as  a  judgment  for  damages  is  paid  by  the 
trustees  out  of  other  funds ;  but  if  you  open  a  street  and  condemn  prop- 
erty, that  appropriation  is  paid  and  assessed  upon  the  abutting  property, 
and  wherever  you  condemn  property  to  open  a  street,  the  cost  is  assessed 
on  the  abutting  property. 

On  page  28,  I  would  suggest  that  the  lines  685,  686  be  stricken  out 
and  that  you  substitute  the  following :  — "and  the  costs  thereof  together 
with  all  other  incidental  and  necessary  expenses  of  the  trustees  of  the 
Sinking  Fund  shall  be  paid  by  said  trustees  out  of  the  funds  under 
their  control.'*  I  would  so  amend  that  section  that  they  could  pay  these 
expenses,  and  all  other  incidental  expenses  connected  with  managing  the 
sinking  fund,  out  of  the  fund  under  their  control. 

Page  29,  in  line  724,  after  the  word  "state,"  insert  the  following, — 
"holding  in  reserve  only  such  sums  as  may  be  needed  for  ^flfecting  th'^ 
prompt  discharge  of  matured  obligations  and  current  items  of 
expense."  That  places  no  limit  on  the  amount  they  shall  invest. 
The  law,  as  it  stood  heretofore,  provided  that  all  money  should  be  in- 
vested, excepting  $10,000.  Now,  of  course,  in  drafting  this  code,  the 
$10,000  exception  would  not  be  much  for  such  a  city  as  Citicinnati,  Cleve- 
land, or  Toledo;  but  $10,000,  in  smaller  cities  would  probably  be  a  larg^ 
sum,  and  I  suggest  this  amendment  to  meet  these  ndressities.  The  idea 
is  to  allow  the  trustees  to  hold  enough  ready  cash  to  meet  the  debts  as 
they  become  due,  and  not  to  compel  them  to  invest  everything. 

Section  67  here  was  formerly  section  2723 ;  they  h^ve  changed  that  ; 
they  have  cut  out  entirely  the  definition  of  the  duties  of  the  trustees  of 
the  sinking  fund ;  that  is  the  only  section,  so  far  as  I  have  been  able  to 
learn,  that  certainly  defined  the  duties  of  the  tnislees  of  the  sinking  fund ; 
that  has  been  omitted  and  we  have  what  you  find  in  this  section  67.     T 


542  Proceedings  on  Municipal  Code. 

would  retain  the  old  section  2723.  Preceding  section  67, 1  would  suggest 
the  following:  *The  trustees  shall  provide  for  the  payment  of  all  in- 
terest on  the  bonded  debt  of  the  corporation,  of  all  judgments  final 
against  the  corporation,  except  in  condemnation  of  property  cases,  of  all 
rents  on  perpetual  leaseholds  of  the  corporation  not  payable  from  special 
funds  and  for  all  bonds  falling  due." 

Page  29,  line  732,  I  would  amend.  That  does  not  allow  the  trustees 
to  deposit  w^th  the  treasurer,  if  they  see  fit,  and  I  should  make  that  i"ead 
this  way :  **A11  securities  or  evidences  of  debt  held  by  the  trustees  of  the 
corporation,  shall  be  deposited  with  the  treasurer  of  the  corporation,  or 
with  a  safety  deposit  company  or  companies  within  the  corporation,  or 
if  none  exists,  then  in  a  place  of  safety  to  be  furnished  by  council,  as  tlie 
trustees  may  elect — "  That  would  permit  them  to  deposit  with  the  treas- 
urer then. 

In  line  y;^y  of  page  30,  section  69,  "The  trustees  of  the  sinking  fund 
shall  collect  all  rents  due  to  the  corporation  and  invest  the  same  as  other 
funds."  Now,  does  that  include  market  rents?  That  has  never  been 
made  clear,  as  to  the  rents  of  market  houses.  We  have  never  collected 
them  here,  but  you  might  construe  it  that  way.  It  is  with  the  legis- 
lature to  determine  whether  or  not  you  want  to  collect  those  rents;  it 
never  has  been  collected,  even  in  Cincinnati. 

^Ir.  Willis:     I  don't  see  why  there  should  be  any  exemption. 

Mr.  Denman :     They  are  collected  by  the  auditor  in  our  city. 

Mr.  Genuicnder :  Here,  it  is  collected  by  the  market  master.  That 
section  should  be  made  clear. 

( )n  page  30,  line  759,  we  find  section  2709  of  the  Revised  Statutes 
referred  to ;  that  is  a  special  act.  In  line  759,  there  is  the  provision, — 
''and  the  trustees  of  the  sinking  fund  shall  have  power  on  demand  of  the 
owner  or  holder  of  any  coupon  bond,  to  issue  in  lieu  thereof  a  registered 
bond  of  the  same  denomination,  bearing  the  same  rate  of  interest,  etc." — 
Now,  that  is  already  i)rovided  for  in  section  55  on  page  26. 

Page  34,  line  853,  after  the  word  **given"  insert  "and  after  the  neces- 
sary appropriation  made,  'making  ^he  sentence  read, — "And  after  au- 
thority to  naake  such  contract  has  been  given,  and  the  necessary  appropri- 
ation made,  council  shall  take  not  further  action  thereon." 

Page  37.  line  918  in  section  86,  says  "The  president  of  council  shall 
be  elected  for  a  term  of  three  years,  and  shall  serve  until  his  successor 
is    elected    and    qualified :"      It    does    not    say    by    whom    he    is   to   be 
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elected.  You  will  find  the  same  omission  as  to  the  auditor,  treasurer  and 
nearly  all  your  elective  officers.  Ordinarily,  we  would  elect  the  presi- 
dent of  the  council  by  the  council  itself;  but  I  suppose  the  intention  is 
that  he  shall  be  elected  by  the  electors  of  the  corporation. 

On  page  44,  section  97,  it  says  the  board  of  public  service  may  make 
any  contract  or  purchase  supplies  or  material,  or  provide  labor  for  any 
work  under  its  supervision,  not  involving  more,  than  $500.  Now,  I 
would  like  to  ask,  how  is  that  to  be  paid?  If  it  is  above  $500,  it  must 
receive  the  sanction  or  authority  of  council.  There  is  no  provision  for  an 
appropriation;    is  council  to  be  forced  into  that  appropriation? 

I  will  say  that  I  do  not  want  to  go  into  a  general  discussion,  but 
this  board  of  public  service  is  rather  a  peculiar  organization;  it  mixes 
up  executive  and  legislative  functions  in  such  a  way  that  I  think,  unless 
these  sections  are  very  carefully  drafted  or  re-drafted,  rather,  you  will 
have  endless  trouble  between  council  and  the  board  of  public  service. 
There  will  be  required  quite  a  re-drafting  of  that  section,  and  probably, 
also,  the  section  pertaining  to.  the  duties  of  council. 

Line  1229  and  line  1233  are  open  to  the  same  objection ;  I  think  these 
are  probably  oversights. 

Mr.  Stage:  When  those  sections  which  are  to  be  re-drafted  and 
made  general,  are  to  be  re-drafted,  that  is,  1699  ^^^  2702,  which  provides 
for  the  certification  of  the  audtior  that  the  money  is  in  the  fund, — do  you 
think  that  certificate  of  the  auditor  is  necessary? 

Mr.  Gemuender :     I  think  that  should  be  provided. 

Mr.  Stage:  Do  you  think  it  would  apply  to  the  board  of  public  ser- 
vice there,  on  the  point  you  have  just  mentioned? 

Mr.  Gemuender:  Well,  I  don't  know  whether  it  would,  because 
there  is  no  provision  for  any  appropriation  for  those  $500  expenditures. 
Above  $500 — I  suppose  they  meant  by  that,  the  authority  must  carry  with 
it  the  appropriation;  then  the  council  could  not  make  the  appropriation 
without  the  proper  certificate.  Lines  1229  and  1233,  I  think,  have  that 
same  $500  clause  in  for  the  department  of  public  safety;  the  same  objec- 
tion, of  course  holds  there. 

Mr.  Silberherg:  W^e  also  thought  to  make  a  provision  that  larger 
contracts  should  not  be  split  up  into  $500  amounts. 

Mr.  Gemuender :  At  any  rate,  the  way  the  line  reads  here,  they  may 
make  a  contract  of  that  kind  without  advertising,  provided  fliey  are 
authorized  to  do  so  bv  council. 
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Turning  back  to  page  46,  in  line  1159,  it  reads  this  way: — "The 
mayor  shall  choose  two  directors."  I  should  amend  that  by  striking  out 
the  word  "choose"  and  inserting  in  lieu,  the  word  "appoint," — ^"The 
mayor  shall  appoint  two  directors." 

Turn  back,,  also,  to  page  34,  section  78,  providing  that  as  to  certain 
ordinances  and  resolutions, — "No  ordinance  or  resolution  granting  a 
franchise,  or  creating  a  right,  or  involving  the  expenditure  of  money, 
or  the  levying  of  any  tax,  or  for  the  purchase,  leaee,  sale  or  transfer  of 
property,  shall  be  passed,  unless  the  same  shall  have  been  read  on  three 
different  days,  and  with  respect  to  any  such  ordinance  or  resolution  there 
shall  be  no  authority  to  dispense  with  this  rule."  That  may  be  all  right 
when  it  comes  to  questions  like  granting  a  franchise,  but  I  do  think  it 
would  be  rather  cumbersome,  when  it  comes  to  ordinary  local  bills,  pay- 
rolls, etc.  It  would  mean  certainly  two  weeks  holding  up  of  the  payment 
of  any  bill. 

Judge  Thomas:  D©  you  think  the  words  there  "or  involving  the 
expenditure  of  money"  would  include  the  pay-rolls? 

Mr.  Gemuender:  Why,  certainly.  If  you  compare  that  section — 
take  line  855,  which  says  "Council  shall  be  governed  by  the  provisions 
of  sections  1694,  1695,  1696,  1697,  1698  and  1699.  These  say  that  all 
resolutions  and  ordinances  of  a  general  and  permanent  character  shall  be 
read  three  times,  unless  the  rules  are  s^ispended  by  act  of  council.  I  think 
those  lines,  846  and  855,  will  lead  to  confusion. 

Judge  Thomas :  This  language  up  there  from  line  842  to  846  is  in- 
tended as  a  sort  of  explanation  from  1694,  is  it  not? 

Mr.  Gemuender:  Well,  this  section  says  quite  plainly  that  with  re- 
spect to  any  such  ordinance  or  resolution,  there  shall  be  no  authority  to 
suspend  the  rules;  section  1694,  says  that  you  may. 

Judge  Thomas:  That  is  an  exception  to  the  general  provision  in 
1694,  is  it  not? 

Mr.  Gemuender:  I  don't  see  why  it  should  be;  because  the  appropria- 
tion of  money  and  so  on,  may  b^  determined  to  be  an  ordinance  of  a 
general  and  permanent  nature. 

Judge  Thomas :  It  says  no  ordinance  or  resohition  granting  a  fran- 
chise, creating  a  right,  etc.,  and  on  those  subjects,  section  1694  does  not 
apply,  as  T  understand  it. 

Mr.  Gemuender :  It  may  be  construed  that  way,  only  it  is  not  plain 
to  me ;  I  simply  wanted  to  call  your  attention  to  it. 
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I  will  simply  say,  as  I  stjartcd  out  to  say.  that  a  great  many  of  the 
old  acts  have  been  repealed,  and  1  think  it  will  require  a  committee  of 
revision  at  the  very  next  session  of  the  legislature,  if  this  code  is  adopted 
as  drafted.  It  is  very  difficult  to  concentrate,  as  the  gentleman  did  in 
drawing  this  code,  and  still  make  the  proper  provisions. 

Mr.  Willis:  The  point  has  been  made  here  that  there  is  a  conflict 
between  section  41  and  45,  as  to  the  time  of  the  beginning  of  the  fiscal 
year;    what  do  you  think  of  that? 

Mr.  Gemuender:  I  noticed  that  same  thing,  and  presumed  it  meant 
this :  The  fiscal  year  immediately  preceding  said  first  Monday  of  April ; 
I  should  say  that  would  be  the  fiscal  year,  ending  on  the  31st  day  of  De- 
cember, preceding;  I  should  interpret  it  that  way,  although  I  do  not 
think  it  was  originally  intended  to  be  that  way.  In  some  states,  the  fiscal 
year  does  not  end  then;  I  think  it  ends  on  the  31st  day  of  March,  the 
time  of  the  tax  settlements. 

Gentlemen,  this  has  not  been  very  interesting  to  you,  perhaps,  but 
it  is  necessary  to  call  your  attention  to  these  matters. — I  thank  you. 

On  motion,  the  Committee  adjourned  to  meet  at  9:00  o'clock  Friday 
morning,  September  12,  1902. 
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MEETING  OF  SPECIAL  COMMITTEE  ON 
MUNICIPAL  CODES. 


Executive  Session. 

September  ii,  1902 

The  special  committee  for  the  consideration  of  Municipal  Codes  me? 
in  executive  session  in  the  Finance  Committee  Room,  Mr.  Comings  pre- 
siding. 

The  Chairman :  Mr.  Hypes  has  just  notified  me  that  there  are  two 
or  three  gentlmen  present,  from  Springfield,  who  wish  to  be  heard  on 
the  subject  of  hospitals.  I  did  not  know  they  were  here  until  we  came 
into  this  room.  I  presume  there  will  be  no  objection  to  hearing  them 
here. 

Reverend  Dr.  McCabe  will  speak  to  us  on  the  subject  of  hospitals. 

Dr.  McCabe :  Mr.  Chairman  and  Gentlemen :  I  thank  you  for  the 
opportunity  of  appearing  before  you  and  presenting  this  subject  in  a 
brief  way.  I  would  like  to  state  I  am  not  here  for  any  other  purpo.se 
than  in  the  interest  of  the  work  I  represent ;  otherwise,  it  is  thoroughly 
immaterial  to  me  whatsoever  form  of  government,  or  code  you  choose  to 
adopt.  But  having  been  for  years  on  our  hospital  board,  and  knowing 
the  needs  of  it,  I  ask  your  indulgence  to  be  heard  on  that  point,  and  I  shall 
not  take  a  long  time  in  saying  what  I  have  to  say. 

On  our  hospital  board  in  the  city  of  Springfield,  the  city  has  selected 
representative  men,  representative  citizens;  we  have  obtained  the  services 
of  the  best  men  we  have  in  our  city,  who  give  their  time  and  attention 
to  this  matter :  all  of  us  are  intensely  interested  and  enthusiastic  in  thi« 
work,  because  it  is  a  work  of  charity,  and  merits  our  best  endeavors.  In 
the  city  of  Springfield  we  are  now  building,  or  have  selected  a  site  and  arc 
commencing  a  new  hospital.  General  Snyder,  a  citizen  of  that  city,  left 
the  hospital,  and  also  our  park  board  a  generous  donation,  having  given 
us  255  acres  for  a  park  and  $200,000  to  be  entitled  a  park  fund,  and 
$100,000  as  a  hospital  fund.  He  said  in  his  will  this,  which  I  will  read 
to  you,  gentlemen : 

**I  do  hereby  give  and  bequeath  unto  the  city  of  Springfield,  in  tlw 
county  of  Clarke  and  State  of  €)hio,  the  sum  of  $100,000,  face  value,  in 

(')4«>) 
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four  per  cent,  government  bonds  to  be  selected  by  my  executor  hereinafter 
named,  upon  the  following  trusts,  namely : 

To  hold,  manage  and  keep  invested  the  principal  of  said^fund  in 
such  manner  as  now  is,  or  hereafter  may  be,  provided  by  law  for  the  in- 
vestment of  trust  funds  by  guardians  or  trustees  of  individuals,  and  to 
use  and  expend  the  interest  and  profits  thereof,  in  the  manner  hereinafter 
provided  in  caring  for  the  sick  poor  of  the  city  of  the  said  city  of  Spring- 
field, according  to  the  present  or  any  future  boundaries  thereof.  The 
said  fund  shall  be  kept  distinct  from  all  other  funds  of  the  said  city,  ex- 
cepting only  such  as  it  may  hereafter  acquire  in  trust  for  the  same  pur- 
pose ;  and  the  management  and  investment  thereof,  and  the  disbursements 
of  its  income  shall  be  under  the  control  of  the  board  or  committee  having 
from  time  to  time,  the  management  and  control  of  its  hospital  or  hospitals; 
but  no  investment,  or  change  in  the  investment  of  the  principal  of  said 
fund,  or  any  part  thereof,  shall  ever  be  made  by  said  trustee,  or  by  any 
successor  of  its,  without  the  written  approval  of  a  majority  of  three  per- 
sons of  good  business  standing  and  experience,  to  be  appointed  as  an  ad- 
visory committee  by  the  court  of  common  pleas  of  said  Clarke  county,  or 
by  a  judge  thereof,  in  vacation,  by  an  entry  made  upon  the  journal  of 
said  court,  or  by  such  other  court,  or  a  judge  thereof  in  vacation, 
as  hereafter  may  be  created  by  law  to  exercise  the  general  chancery  pow- 
ers now  vested  in  said  common  pleas  court.  Any  vacancy  occurring  in 
the  membership  of  said  committee  by  death,  incapacity,  resignation,  re- 
fusal to  act,  or  other  cause,  shall  be  filled  in  like  manner  forever ;  but  no 
person  holding  any  office  under  said  city  government,  or  any  political 
office  whatever,  shall  ever  be  appointed  to  such  committee,  and  the  accept- 
ance of  any  such  office  by  any  member  of  said  committee,shallterminate 
his  membership  thereof.  Said  committee  is  expected  to  serve  without 
compensation  for  the  sake  of  charity,  to  guard  the  principal  of  said  fund, 
and  help  to  preserve  it,  and  secure  its  wise  and  safe  investment  for  the 
benefit  of  the  sick  poor  of  said  city  forever;  and  they  shall  be  entitled 
at  any  and  all  reasonable  times  to  examine  and  inspect  the  investments  that 
have  been  made  of  said  fund,  or  of  any  part  thereof." 

It  is  in  the  provisions  for  this  trust  fund  that  no  man  shall  handle 
this,  who  holds  a  political  office.  Now,  we  are  very  well  aware,  that,  if 
what  we  read  in  the  newspapers  is  true,  the  plan  has  been  to  abolish  aU 
hospital  boards,  and  put  all  this  in  the  hands  of  the  board  of  public  ser- 
vice, a  board  of  three  men  who  have  all  the  city  affairs  under  their  control. 
We  understand,  in  the  first  place,  that  there  may  be  some  little  question 
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as  to  the  provisions  of  this  donation.  In  the  broad  sense,  anyone  is  a 
politician  who  holds  a  public  office  by  election  of  the  people,  and  so  that 
leaves  u9  in  doubt  as  to  the  terms  of  this  bequest  or  donation.  O?  course, 
the  courts  might  construe  that  differently. 

The  second  point  is  this :  Our  board  now  gives  its  entire  time  to  the 
hospital;  they  are  men  familiar  with  its  needs,  and  interested  in  that 
work,  and  they  give  their  time  and  study  to  that,  solely.  The  service  i? 
done  gratuitously.  We  do  not  believe  that  under  the  board  of  public  ser- 
vice, you  could  get  three  men,  who  would  have  the  affairs  of  the  whole 
city  under  their  direction — if  they  attended  to  all  these  things  as  the)' 
should — who  would  still  have  time  and  opportunity  for  this  work,  to  give 
it  the  careful  attention  it  must  have.  Those  men,  with  all  the  other 
affairs  in  their  hands,  could  not,  as  anyone  can  see,  give  this  matter  the 
study  and  time  that  these  men,  this  board  of  representative  citizens,  who 
serve  the  city  without  any  expense  to  it,- — are  now  doing  to  look  after  and 
direct  this  matter.  In  other  words,  you  would  mix  these  things  up  with 
the  park  board  and  the  many  other  interests  of  the  city.  That  board  of 
public  service  is  elected  by  the  people,  and  in  the  city  of  Springfield,  we 
all  know  very  well  how  that  city  generally  goes  in  such  elections — and  we 
are  not  complaining  about  that — ^but  you  know,  that  in  politics,  when  a 
man  has  been  elected,  his  posture  conforms  to  that  position  taken  by  the 
party  electing  him.  The  provision  wc  wish  to  direct  your  attention  to 
especially  is  that  one  I  have  read, — *1)ut  no  person  holding  any  office 
under  said  city  government,  or  any  political  office  whatever,  shall  ever  be 
appointed  to  such  committee,  and  the  acceptance  of  any  such  office  by 
any  member  of  the  said  committee,  shall  terminate  his  membership  there- 
of.'' Now,  under  that,  our  committee  is  entirely  free  from  politics.  Un- 
der the  elective  system,  the  members  of  the  board  of  public  service,  if 
elected  to  office,  would  necessarily  be  of  some  political  party.  As  it  \$ 
now,  we  have  a  non-partisan  board.  I  have  served  on  the  board  two 
years,  and  the  question  has  never  arisen,  and  I  will  say  to  you  gentlemen, 
we  have  never  taken  a  vote  on  any  question  of  moment  in  that  board, 
that  the  dye  members  have  not  voted  shoulder  to  shoulder  and  heart  to 
heart ;  there  has  never  been  a  dissension,  or  a  ''nay"  vote  cast.  You  mix 
us  up  in  politics  it  will  change  all  that.  We  all  know  it  is  the  banc 
of  our  city  government  in  Ohio,  and  we  don't  want  our  hospitals  mixed 
up  in  i^olitics.  or  with  other  city  affairs ;  it  is  a  branch  of  work  that  is 
independent  of  all  others,  that  should  be  studied  be  men  devoted  to  that 
work,  and  under  the  care  of  men  who  will  give  their  time,  whole-heartedly 
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and  generously — who  will  not  be  placing  a  multitude  of  other  city  affairs 
first.  I  come  here,  gentlemen  to  protest  against  the  abolishing  of  our 
hospital  board. 

I  am  satisfied  that  what  p  revails  in  the  city  of  Springfield,  pre- 
vails in  other  cities  of  the  state  of  Ohio.  We  protest  against  the  mixing 
up  of  these  things  with  the  political  bovernment  of  the  city,  and  believe 
they  should  be  left  as  they  are. 

I  am  very  proud  of  my  citizenship  in  the  State  of  Ohio ;  I  am  very 
loyal ;  I  do  not  object  at  all  to  any  code  you  may  form  here ;  the  main 
features  of  the  code,  you  have,  I  believe,  practically  considered,  and  they 
are  all  acceptable  to  me;  I  think  the  details  are  all  that  I  am  interested 
in,  and  the  portion  of  those  relating  to  the  hospital.  I  have  no  unfavor- 
able comment  to  take  on  anything  you  may  do,  or  have  done,  except  to  say, 
gentlemen,  that  I  hope  and  sincerely  trust  that  you  will  not  mix  our  hos- 
pital up  in  politics,  for  if  you  do,  you  will  surely  and  certainly  cripple 
and  impede  the  work ;  you  will  keep  us  from  doing  the  wortc  as  it  ought 
to  be  done,  you  w411  put  a  very  great  inconvenience  and  great  obstacles 
in  our  way.  This  is  the  subject  I  came  to  present  to  you,  gentlmen,  and 
to  protest  against  anything  that  will  interfere  with  our  hospitals  in  their 
great  service. 

Mr.  Stage :  I  would  like  to  ask  you,  Doctor,  if  you  think  that  the 
introduction  of  the  merit  system  would  be  of  value  in  eliminating  some 
of  the  evils  of  municipal  government  ? 

Dr.  McCabe:  I  think,  sir,  that  that  would  have  a  great  valtie;  I 
understood  you  proposed  to  add  that. 

Mr.  Cole:  Doctor,  there  has  been  a  suggestion  made  here  that  we 
make  the  board  of  health,  or  the  hospital  boards,  independent  boards,  ap- 
pointed either  by  the  council,  or  by  the  board  of  public  service;  under- 
standing the  conditions  as  you  do,  in  Springfield,  would  that  be  satis- 
factory to  you  ? 

Dr.  McCabe :  I  will  say,  Mr.  Cole,  that  my  own  judgment  is  it  ought 
to  be  independent ;  it  is  immaterial  to  me  who  appoints  it ;  but  whichever 
party  is  successful,  if  the  board  of  public  service  appoints  it,  then  that 
party  has  the  appointing  of  our  board.  If  it  is  left  a  non-partisan  board, 
you  can't  bring  it  into  politics,  that  is  entirely  apart  from  it  now,  as  it  is. 
As  far  as  the  appointing  power  i^  concerned,  it  is  immaterial  who  ap- 
points it. 

Mr.  Price:  Do  you  hold  your  appointent  from  the  Common  Pleas 
judge? 
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Dr.  McCabe :  From  the  Tax  Commission,  who  are  appointed  by  the 
Common  Pleas  judge. 

Mr.  Price :  This  provides,  does  it  not,  for  three  members  appointed 
by  the  Common  Pleas  judge? 

Dr.  McCabe :  No,  I  may  not  have  made  myself  clear.  Mr.  Snyder, 
in  his  donation,  stated  that  these  trustees  of  the  hospital  should  not  invest 
a  dollar  of  the  principal  of  that  fund,  without  the  consent  of  a  majority 
of  three  members  of  the  advisory  committee,  appointed  under  the  will  by 
the  Common  Pleas  judge. 

Mr.  Price:     They  are  an  upper  board,  on  some  things? 

Dr.  McCabe:     On  investments,  yes. 

Mr.  Price:  The  law  of  the  State  reposes  the  power  in  the  Tax 
Commission  of  appointing  the  immediate 'controlling  board? 

Dr.  McCabe:     Yes. 

Mr.  Hypes:  I  would  like  to  have  Dr.  McCabe  state  to  the  com- 
mittee—  while  he  is  not  a  member  of  the  Park  board,  if  in  his  opinion, 
the  same  conditions  are  not  applicable  and  existing,  as  to  the  manage- 
ment of  parks,  as  in  the  hospitals? 

Dr.  McCabe:  I  would  say,  Mr.  Hypes,  I  think  they  are;  as  far  as 
Mr.  Snyder's  donation  of  $200,000  is  concerned,  the  same  conditions  pre- 
vail as  in  the  hospital  donation.  As  far  as  the  park  board  is  concerned, 
I  am  certainly  satisfied,  knowing  the  character  of  the  men  comprising 
that  board,  and  the  satisfactory  work  they  have  accomplished,  and  their 
interest  in  the  work,  that  it  is  giving  much  better  service  than  if  mixed 
in  city  politics.    1  should  say  so,  yes. 

Dr.  Harry  Miller,  surgeon  of  the  hospital,  was  introduced  and  ad- 
dressed the  Committee  as  follows : 

Dr.  Miller :  Mr.  Chairman  and  Gentlemen :  I  don't  think  I  can 
add  any  more  to  what  Dr.  McCabe  has  said,  other  than  that  I  think  it 
would  be  a  mistake  to  put  the  hospital  under  the  board  of  public  service. 

Having  so  many  interests  under  one  board,  I  think  that  some  of  the 
institutions  would  be  neglected,  and  I  think  that  it  would  be  the  hospital. 
As  it  is  now,  it  is  being  very  satisfactorily  managed,  and  we  are  making 
progress  there,  and  I  think  it  would  be  a  great  mistake  to  change  it,  I 
thank  you.  ^ 

Mr.  Cole :  I  would  like  to  ask  one  question :  Now,  suppose,  in  Ihe 
board  of  public  service,  or  public  safety,  they  should  appoint  an  independ- 
ent committee,  just  the  same  you  have  now,  composed  of  good,  responsible 
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men,  not  subject  to  partisan  influence,  —  don't  you  think  it  would  be  just 
as  well  to  place  the  appointment  there  as  in  any  other  body? 

Dr.  Miller:  The  board  of  public  service  to  have  power  to  appoint 
the  hospital  committee? 

Mr.  Cole:    Yes. 

Dr.  Miller:  Don't  you  think  it  would  be  just  as  much,  still  in  the 
hands  of  politicians  then  ?    We  want  to  eliminate  that. 

Mr.  Cole :  It  is  a  difficult  power  to  place,  the  appointive  power,  in  a 
public  representative,  without  they  are  in  politics? 

Dr.  Miller :     As  it  is  now,  it  is  so  remote  from  politics. 

Mr.  Cole:  It  is  my  opinion.  Doctor,  that  that  board  which  you  have 
there  is  entirely  unconstitutional,  and  I  think  you  will  find  that  board  will 
be  abolished,  and  that  appointing  power  must  be  lodgx?d  in  some  other 
body;  the  question  is,  where?  Whether  to  leave  it  to  council  or  the 
mayor,  or  the  board  of  public  service  or  board  of  public  safety  ? 

Dr.  Miller:  I  think,  if  that  is  the  case,  it  would  be  best  in  the 
council. 

Dr.  McCabe :  The  trouble  in  getting  another  board,  is  this :  These 
men  are  all  serving  for  nothing.  When  they  take  the  appointment,  that 
means  they  are  the  board;  but  if  you  make  it  simply  a  sub-committee, 
\mder  a  board,  —  that  kind  of  men  will  not  take  the  appointment,  that 
class  of  men  wouldn't  want  to  serve.  If  you  are  going  to  have  the  ap- 
pointive power  somewhere  —  Dr.  Miller  says  council  —  but  I  shall 
•fall  back  on  the  general  principle  of  my  life,  that  if  somebody  has  got  to 
•appoint  it,  let  the  appointment  come  from  the  top ;  therefore,  I  would 
say,  let  the  mayor  appoint. 

Mr.  Willis :  That  I  am  to  understand  this  matter,  I  want  to  inquire 
how  the  Tax  Commission  is  appointed? 

Dr.  McCabe :     By  the  Court  of  Common  Pleas. 

Mr.  Willis :  I  am  not  able  to  sec,  then,  if  you  had  a  board  of  trus- 
tees appointed  by  the  board  of  public  safety  or  public  service,  or  public 
improvements,  by  whatever  department  it  may  be  —  I  am  not  able  to  see 
why  that  would  not  be  just  as  nnich  non-partisan  as  the  board  you  have 
now,  —  I  can't  see  any  diflference  at  all.  As  the  Doctor  said  he  did  not 
care  especially  in  whom  the  appointing  power  ^  vested,  you  would  still 
have  your  non-partisan  board,  as  nnich  as  you  have  now? 

Dr.  McCabe:  My  point  was  this:  If  the  board  of  trustees  of  the 
hospital  should  be  an  under  br)ard  of  some  other  board,  you  ctnild  not  get 
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the  same  class  of  people  to  serve,  as  now ;  men  like  some  of  us  don't  take 
those  under  positions. 

Mr.  Willis :  It  occurred  to  me  it  was  under  a  board,  being  appointed 
by  the  Tax  Commissioner,  which  is  appointed  by  the  Common  Pleas  court 
—  that  is  under  a  board  twice  ? 

Dr.  McCabe :  Let  me  tell  you,  Mr.  Willis,  my  point ;  it  is  this :  We 
have  been  appointed  by  the  Tax  Commission,  but  we  are  not  answerable 
to  the  Tax  Commission ;  it  is  an  independent  board.  If  they  were  under 
a  board,  the  board  of  public  service,  for  instance,  they  could  meet  and  say 
to  us,  "Now,  you  do  this,  or  w^e  will  fire  you  out." 

Mr.  Cole :  Supposing  a  provision  should  be  made  in  the  Code,  that 
after  the  board  was  appointed,  it  should  not  be  held  responsible  to  the 
board  of  public  service  or  public  safety;  it  was  not  answerable  to  that 
board  for  its  action,  but  were  to  be  made  entirely  independent? 

Dr.  McCabe :  Mr.  Cole,  it  seems  to  me  to  be  an  anomaly  to  make  an 
appointment  of  any  man,  and  then  say  he  is  not  responsible  to  anybody  for 
his  acts  —  except  to  God. 

Mr.  Cole :  I  would  respectfully  suggest  that  that  is  what  the  board 
is  now  —  responsible  to  no  one  ? 

Dr.  McCabe :     Isn*t  it  responsible  to  the  appointing  power  ? 

Mr.  Cole :  But  I  understood  that  your  board  was  not  responsible  to 
the  appointing  power? 

Dr.  McCabe :     No ;  it  is  not  responsible  to  the  Tax  Commission. 

Mr.  Cole:  Cannot  we  make  that  board  just  as  independent  of  its 
appointing  power,  if  we  have  it  appointed  by  some  other  power  —  by  the 
board  of  public  service  or  the  board  of  public  safety, 'or  the  mayor  or 
^council,  as  it  is  under  the  conditions  now? 

Dr.  McCabe:  Well,  I  suppose  so.  As  I  told  you,  Mr.  Cole,  my 
•choice  would  he  the  mayor.  Just  so  that  board  is  not  made  so  that  we 
have  to  do  whatever  some  other  board  may  choose  to  tell  us. 

Mr.  Price :  How  would  it  do  to  fix  that  power  of  appointment  in 
the  Common  Pleas  judge? 

Dr.McCabe:  That  is  all  right;  we  generally  are  supposed  to  get 
things  pretty  straight  when  we  go  to  the  judiciary;  that  is  supposed  to  be 
pure  in  most  things ;  but  it  is  a  city  board ;  the  Common  Pleas  judge  is  to 
my  mind,  as  much  of  a  county,  as  a  city  officer. 

Mr.  Price:       He  is  a  district  officer? 

Dr.  McCabe :     Yes,  and  this  is  a  local  city  affair. 

Mr.  Price:     You  don't  want  to  he  under  a  board  that  is  in  politics? 
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Dr.  McCabe :  Well,  I  have  expressed  my  idea,  that  if  anybody  has 
to  appoint  this  board,  it  seems  to  me  the  mayor  is  the  nian,  or  the  Common 
Pleas  Judge;  it  would  be  all  satisfactory  to  me;  but  to  my  mind,  he  is  not 
enough  of  a  local  man. 

Mr.  Price:  Would  you  have  the  council  confirm  the  mayor's  ap- 
pointment ? 

Dr.  McCabe :  As  we  are  appointed  now,  we  are  bonded  for  $2500 ; 
the  council  has  to  approve  our  bond,  and  the  mayor  of  the  city  and  the 
clerk,  have  to  approve  our  bond,  also.  We  have  an  independent  board, 
you  see,  with  no  boss  over  it ;  we  just  go  on  and  do  our  duty. 

Mr.  Cole :  There  is  one  other  question  I  want  to  ask,  or  that  I  would 
like  to  submit  to  the  committee:  Now,  where  there  is  a  bequest  for  a 
public  institution,  park  or  hospital  of  any  kind,  and  it  is  specifically  stipu- 
lated in  that  bequest  that  that  money  is  to  go  to  a  board  of  trustees,  or 
some  kind  of  a  board,  and  there  is  an  appointing  power  in  some  particular 
oflfice,  like  Common  Pleas  judge,  with  the  provisions  of  this  code  as  it  is 
tamended,  or  as  it  may  be  amended  and  adopted,  interfere  with  that 
bequest. 

Mr.  Guerin:  If  I  understand  the  question  rightly,  that  is,  where 
there  is  a  private  hospital,  where  there  is  free  service  to  the  public,  but 
established  by  individuals? 

Dr.  McCabe:     This  is  owned  by  the  city  of  Springfield,  entirely. 

Mr.  Price :  They  have  "got  bequests  there  that  are  to  be  managed  by 
trustees,  these  to  be  appointed  by  a  board,  the  proceeds  therefrom  arising, 
especially  given  to  the  board  of  the  city  hospital,  the  Common  Pleas  court 
handling  the  money  and  using  it  under  certain  restrictions,  —  but  the  pro- 
ceeds coming  to  the  board  of  the  municipality. 

Dr.  McCabe :     The  income  from  the  fund  ? 

Mr.  Price :  Yes ;  and  trustees  are  appointed  who  control  and  invest 
that,  and  after  paying  the  expenses  in  order  to  handle  it,  it  is  then  devoted 
Ibo  the  city  hospital,  and  the  Doctor  here  is  a  member  of  the  city  board, 
instead  of  being  a  member  of  the  board  of  trustees. 

Dr.  McCabe :  I  am  a  member  of  the  board  of  trustees  of  the  hos- 
pital, but  not  a  member  of  the  advisory  board. 

Mr.  Guerin :  What  connection  has  the  city  government  with  this 
hospital  ? 

Dr.  McCabe :  It  absolutely  and  entirely  owns  it,  just  as  much  as  you 
own  that  watch  that  you  have  on,  Mr.  Guerin,  and  the  trustees  represent 
the  city  of  Springfield. 
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Mr.  Giierin:  It  is  a  self -perpetuating  board  —  the  will,  or  bequest 
specifies  the  manner  in  which  the  trustees  are  to  be  appointed  to  manage 
this  property? 

Mr.  Comings :     To  manage  the  investment,  not  the  fund. 

Dr.  McCabe:  The  three  advisory  members  appointed  are  entirely 
separate  from  our  hospital  board ;  the  only  limitation  we  have  is,  that  we 
cannot  invest  any  of  the  principal,  except  by  the  consent  of  a  majority  of 
these  trustees;  they  are  not  the  board  of  trustees,  they  are  an  advisory 
<:ommittee  under  the  Snyder  will. 

Mr.  Stage:  I  think  Mr.  Price  has  not  the  right  jdea  regarding  this 
advisory  board.  As  I  interpret  this,  this  fund  goes  to  the  city,  as  trustees, 
under  a  committee  which  may,  or  not,  have  control  of  the  hospital  or  hos- 
pitals of  the  city,  who  manage  and  invest  and  disburse  the  proceeds  of  that 
fund.  The  only  limitation  upon  their  action  is,  that  they  shall  be  especially 
in  charge  in  the  investment  of  this  fund  and  that  there  shall  be  no  change 
in  the  investment  of  this  fund,  except  by  the  written  consent  of  a  ma- 
jority, three,  of  the  persons,  in  good  business  standing,  to  be  appointed 
fan  advisory  committee,  by  the  court  of  Common  Pleas.  It  seems  to  me, 
without  going  into  the  legal  discussion  of  that,  that  the  provisions  of  a 
fcode  like  this,  would  not  interfere  with  the  power  g^ven  under  a  specific 
bequest  in  such  particular  case,  and  whether  you  appoint  the  director  of 
public  safety  to  have  charge  of  that  —  we  probably  would  not,  in  that 
case,  because  it  is  given  to  the  council,  although  it  might  impose  that 
power  of  management  and  clisl)ursement  of  the  investment,  in  the  director 
of  public  safety  —  yet,  still,  in  that  specific  case,  or  similar  cases,  the  action 
of  the  advisory  committee  would  be  necessary,  or  the  action  of  a  majority, 
three,  of  them,  for  a  change  of  that  investment.  I  do  not  believe  our  plan, 
or  a  general  law  drafted  for  the  government  of  hospitals,  placing  them 
•under  the  care  of  any  particular  department,  would  interfere  with  the 
action  of  the  bequest,  in  the  slightest  degree. 

Dr.  McCabe :  Some  of  these  lawyers  who  are  better  informed  than 
I,  might  claim  that  that  advisory  committee  could  still  exist ;  others  will 
claim  it  cannot ;  the  former  is  my  own  opinion.  At  the  same  time,  I 
call  your  attention  to  the  fact,  that  you  might  know  that  these  questions 
are  to  be  considered.  Now,  if  you  are  all  satisfied  of  that,  it  is  satisfac- 
tory to  us.  The  only  point  I  maintain  is,  I  do  not  think  the  board  of 
public  service,  or  public  safety,  can  do  what  we  are  doing,  as  beneficially, 
for  the  hospital. 
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Mr.  Hypes :  I  will  state,  for  the  benefit  of  the  committee,  that  I  had 
a  consultation  with  the  judge  of  the  Common  Pleas  Court  of  Clark- 
county,  in  connection  with  this  matter,  Judge  Mower,  and  he  felt  that  as 
a  matter  of  general  equity,  there  would  probably  be  no  disturbing  of  the 
holdings  of  the  city,  either  of  the  parks  or  of  the  hospital.  That  fact 
that  provision  of  the  will  creates  an  advisory  board,  has  led  to  the  ques- 
tion which  has  been  discussed  here ;  but  I  was  fully  aware,  at  the  same 
time,  that  it  was  the  general  sentiment  that  Mr.  Snyder,  in  giving  these 
large  sums  of  money  to  the  city,  had  desired  that  parks  and  hospitals, 
should  be  kept  as  free  as  possible  from  all  partisan  politics ;  and  the  fact 
that  they  made  this  provision  for  the  advisory  board,  pointed  to  that  end. 
I  had  expected  that  members  of  the  park  board  would  be  here,  but.  I  do 
not  wish  to  take  up  the  time  of  the  Committee  with  any  further  discus- 
sion of  this  matter,  as  a  sub-committee  will  make  a  later  report. 

Mr.  Victor  Smith,  City  Solicitor  of  Springfield,  was  introduced  and 
addressed  the  committee  as  follows: 

Mr.  Chairman  and  Gentlemen :  I  do  not  know  that  I  have  anything 
more  to  say  on  this  subject  of  hospitals,  but  there  are  some  other  matters 
that  Mr.  Hypes  tells  me  I  am  given  an  opportunity  to  speak  of.  I  will 
say  this  as  to  the  hospitals :  The  gentleman  on  my  left  stated  correctly ; 
the  board  has  absolute  control  of  the  hospital ;  the  will  provides  for  an 
advisory  committee  to  have  charge  of  the  investment  of  money  given  to 
the  hospital ;  so  that  any  provision  you  might  pass  here  would  probably 
have  no  effect  upon  the  provisions  of  the  will  in  that  regard. 

Judge  Thomas :     That  would  be  true,  also,  of  parks  ? 

Mr.  Smith:  Of  the  parks,  hospitals  and  libraries  of  the  city  of 
Springfield,  all  of  which  came  by  bequest,  and  all  of  which  have  some 
special  provisions  in  connection  with  them. 

l  might  suggest,  however,  that  what,  in  your  code,  takes  the  place 
of  section  1692,  that  the  clause  which  provides  that  cities  may  purchase 
:eal  estate  and  hold  by  gift,  bequest  or  otherwise,  might  be  amended  by 
adding  a  provision  there  authorizing  cities  to  make  any  and  all  rules  neces- 
sary to  comply  with  the  will  under  which  the  bequest  may  come, — because 
there  may  be  complication,  and  some  doubt  as  to  the  powers  of  cities, 
under  the  circumstances,  and  you  cannot  be  too  explicit  in  the  granting" 
of  powers,  nothing  coming  to  the  cities  by  implication.  That  section  is 
on  page  4,  line  68,  where  I  believe  you  can  advantageously  make  that 
amendment. 

Mr.  Price:     What  would  you  suggest? 
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Mr.  Smith:  Page  4,  line  68,  after  the  words,  "control  the  same/* 
a-M,  "'and  to  make  any  and  all  rules  and  regulations  by  ordinance,  that 
may  be  required  to  carry  out  fully  all  the  provisions  of  the  will,  in  rela- 
ticn  to  any  bequest/' 

Mr.  Price :  But  suppose  a  man  would  give  you  something,  and  put 
conditions  to  it,  in  case  of  a  gift? 

Mr.  Smith:  I  catch  your  idea  now,  to  make  that  provision  apply 
to  whatever  gifts  and  bequests, — that  would  be  better;  insert  the  word 
"gift  or  bequest,"  making  it  read  "in  relation  to  any  g^ft  or  bequest." 

In  regard  to  this  board  proposition,  I  simply  wish  to  say  this: 
I  think  the  Committee  is  pretty  well  convinced  that  there  ought  to  be  a 
separate  board  for  these  various  institutions.  The  city  of  Springfield 
was  organized  in  1890,  under  the  law  of  the  bi-partisan  board  system, 
under  which  it  is  operating.  The  board  of  public  affairs  was  at  that  time 
given  control  of  all  city  affairs,  administratively,  the  park  board  and 
the  hospital  board.  After  a  few  years  it  was  discovered  that  it  had  not 
worked  out  properly  for  either  the  parks  or  the  hospitals,  and  in  view  of 
that,  the  law  was  changed,  creating  our  park  board  and  our  hospital 
board. 

Now,  politics  has  been  practically  eliminated  from  those  two  boards; 
they  are  run  in  a  manner  that  is  eminently  satisfactory  to  the  people  of 
the  city.  Both  boards  serve  without  compensation.  They  are  made  up 
of  the  best  men  we  have  in  the  town  plat ;  they  give  their  time — ^they  are 
interested  in  the  work. 

One  great  trouble  that  was  found  in  the  board  of  city  affairs — 
board  of  public  affairs,  as  it  was  called — which  would  take  the  place  of 
your  hoard  of  public  service — was  this:  that  board  was  composed  of 
men  versed  more  in  street  making,  and  in  public  improvements,  than  in 
the  running  of  hospitals  and  parks:  their  interests  were  more  that  way, 
and  they  gave  practically  their  entire  time  and  attention  to  that  phase 
of  city  affairs.  On  account  of  this,  the  parks  and  hospitals  received  but 
very  little  and  scant  attention  from  them.  I  might  say  the  same  thing, 
.practically,  of  the  health  board.  Our  board  of  public  affairs  is  also  the 
health  board,  but  in  my  experience  about  the  city,  I  have  observed  this  to 
be  the  fact,  that  the  board  of  public  affairs  in  our  city  pay  practically  no 
attention  whatsoever  to  the  public  health  of  the  city,  except  when  our 
health  officers  come  before  them  and  talk  to  them  like  a  Dutch  imcle — 
they  have  to  do  that,  before  the  board  will  get  down  to  that  phase  of  the 
business.     I  believe  that  the  grouping  of  of  so  many  departments  under 
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one  head  will  work  to  the  disadvantage  of  all  these  special  phases  of  the 
work  of  the  city.  The  board  of  public  service  will  give  its  attention 
strictly  to  the  general  interests  of  the  city,  and  not  to  the  special  phases 
of  the  work.  I  think  that  is  the  universal  opinion  of  the  citizens  of 
Springfield ;  I  have  heard  nothing  to  the  contrary,  from  anybody. 

Mr.  Stage:  I  want  to  speak  of  the  amendment  suggested  by  Mr. 
Smith ;  I  have  added  in  my  draft  of  it,  the  words,  "conveyance,  will  or 
deed,"  to  make  it  general. 

Mr.  Smith :  That  clause  is,  I  think,  a  verbatim  copy  of  the  present 
autljority  in  section  1692,  but  the  suggestion  of  Mr.  Stage,  is  I  think,  an 
improvement. 

The  Chairman:  Then  this  matter  will  be  referred  to  the  sub-com- 
mittee which  was  appointed  yesterday;  they  will  take  it  under  advise- 
ment. 

Mr.  Stage:  Since  we  are  just  fresh  from  a  partial  discussion  of  the 
question  of  police  courts,  possibly  it  would  be  as  well  to  take  that  matter 
up  now,  in  one  of  its  phases,  and  if  there  is  no  objection,  I  would  like  to 
call  the  attention  of  the  Committee  to  the  question  of  solving  the  difficulty 
that  is  before  us,  in  reference  to  the  police  court  for  the  smaller  municipal- 
ities, by  demarkation  line  of  population. 

I  find  upon  examining  the  census  report  that  the  provision  for 
police  courts  and  the  election  of  police  judges  in  cities  containing  more 
than  30.000,  would  leave  in  nine  cities,  all  of  which,  with  the  exception 
of  Youngstown,  have  now  police  judges  and  police  courts.  Akron,  Can- 
ton, Cincinnati,  Cleveland,  Columbus,  Dayton,  Springfield,  Toledo  ami 
Youngstown. 

Mr.  Metzger :     Canton  has  no  police  court. 

Mr.  Stage :  Do  you  know  whether  it  would  be  wise  to  establish  one 
there? 

Mr.  Metzger:     I  don't  think  they  want  it. 

Mr.  Stage:  Canton  is  30,667  at  the  last  census;  if  they  don't  want 
it  there,  you  can  make  the  line  35,000,  and  still  take  in  all  the  others. 
Youngstown  is  44,000. — That  would  leave  eight  cities  that  would  erect  a 
police  court. 

Mr.  Guerin:  Mr.  Chairman,  I  think  this  is  an  important  matter,  and 
I  would  like  to  have  it  referred  to  a  sub-committee,  the  sub-eommittee  on 
judiciary,  and  let  them  ascertain  from  the  representatives  here  what  their 
constituents  want,  and  then  get  up  such  an  amendment  as  Mr.  Stage  pro- 
poses and  submit  to  this  Committee. 


558  Proceedings  on  Municipal  Code, 

The  motion  is  seconded  and  carried,  and  the  matter  is  referred  to 
the  judiciary  comittee. 

Mr.  Price :  I  would  hke  the  committee  on  judiciary  also  to  consider 
the  question  as  to  whether  all  persons  acting  in  the  capacity  of  police 
judges — that  would  include  mayors,  where  they  act  as  siicli — ^whether 
the  legislature  has  to  determine  the  rule  of  compensation. 

The  Chairman :  That  will  also  be  referred  to  the  Comraiftee  on  Ju- 
diciary. 

Mr.  Guerin:  Mr.  Chairman,  I  want  to  ask  a  few  minutes  of  the 
Committee's  time  to  explain  something  that  I  handed  in  the  other  day, 
as  an  amendment  to  House  Bill  No.  14,  but  which  has  not  yet  been 
printed. 

On  motion,  Mr.  Guerin  is  given  an  opportunity  to  explain  the  pro- 
visions of  his  proposed  amendment. 

Mr.  Guerin :  I  want  the  Committee  to  consider  it ;  it  is  a  matter  I 
inadvertently  overlooked  in  speaking  this  morning,  and  it  seems  to  me  I 
ought  to  bring  the  matter  up  at  this  time. 

The  matter  in  question  is  the  subject  of  the  arbitration  of  differences 
between  street  railway  companies  and  their  employes. 

You  will  recollect  that  this  proposed  amendment  specified  that  before 
a  city  council  or  a  village  council,  or  the  commissioners  of  any  county, 
could  give  a  new  franchise,  or  make  any  extension  or  renewal  thereof, 
or  of  any  existing  franchise,  that  the  company  seeking  to  ob- 
tain this  franchise,  or  the  grant  or  renewal,  must  enter  into 
an  explicit  agreement,  as  a  part  of  the  consideration  for  the 
granting  of  the  franchise ;  that  in  case  of  any  difference  between  the 
company  and  its  employes,  at  any  time,  not  only  on  the  line  covered 
by  this  franchise,  but  on  all  other  lines  of  road  which  it  then  or  thereafter 
managed,  operated  and  controlled,  they  were  to  submit  that  question  to 
arbitration,  if  the  employes  desired  that  they  should  arbitrate  these 
matters. 

The  purpose  of  the  bill,  of  course,  is  simply  this :  The  street  railway 
company  occupying  valuable  franchises  upon  public  highways,  has  entered 
into  a  contract  with  the  public.  The  purpose  of  the  amendment  is  to 
see  that  the  company,  bv  its  own  default,  or  act,  does  not  place  itself 
in  such  a  position  that  it  will  be  unable  to  fulfill  its  obligation  to  the  pub- 
lic,— that  the  street  cars  must  Hi  kept  running. 

In  the  second  place  is  a  matter  that  is  attracting  the  attention  of 
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all  thinking  people  in  this  country,  that  is,  the  settlement  of  differences 
between  capial  and  labor. 

You  cannot  make  a  law  that  will  compel  arbitration,  except  in  so  far 
as  the  public  is  concerned  in  the  parties  to  this  agreement, — that  is  where 
you  have  sonae  right  to  insist  that  the  rights  of  the  public  shall  be  pro- 
tected. 

This  provides  that  if  the  majority  in  number,  of  any  employes  in  any 
department,  or  in  any  branch  or  division  of  a  railway,  shall  be  unable 
to  settle  a  difference  with  the  company  regarding  the  terms  and  conditions 
of  the  employment,  that  they  will  submit  in  writing,  a  paper,  signed  by 
all  these  people,  that  is,  a  majority  of  the  employes,  stating  the  questions 
of  difference,  their  willingness  to  submit  the  question  to  arbitration,  and 
the  agreement,  upon  their  part,  to  abide  the  judgment  of  the  court  that 
tries  this  matter ;  to  state  that  they  will  continue  in  the  service  of  the  com- 
pany under  the  then  existing  terms  of  employment,  or  conditions  of  em- 
ployment and  continue  to  obey  all  rules  and  regulations  made  for  them, 
and  to  perform  their  duties  in  the  same  manner  as  if  the  disagreement 
had  not  occurred ;  that  they  will  not  strike,  in  other  words.  They  name 
an  arbitrator  and  name  the  time  and  place  for  the  first  meeting  of  this 
board  of  arbitration.  The  law  then  would  require  that  this  company  shall, 
within  three  days  from  the  receipt  of  that  notice,  which  is  served  on  it, 
appoint  an  arbitrator  on  its  part.  If  the  company  refuse  to  do  that. 
or  if,  having  appointed  an  arbitrator,  the  arbitrator  refuse  to  act  within 
the  time  prescribed,  the  council  of  any  city  or  village,  or  the  commissioners 
of  any  county  in  which  the  road  is  in  whole  or  in  part,  situate,  shall, 
upon  application  of  the  arbitrator  appointed  by  the  employes,  appoint 
some  suitable  person  to  represent  the  company,  and  he  shall  have  the 
same  powers  as  if  the  company  had  appointed  him.  These  two  arbi- 
trators together  shall  select  a  third  disinterested  person  to  act  as  the  third 
member  of  the  board  of  arbitration.  In  the  event  that  said  two  arbitra- 
tors are  unable  to  select  a  third  suitable  disinterested  person,  it  shall  be 
the  duty  of  the  Governor  of  the  State  of  Ohio,  upon  request  of  either  of 
said  arbitrators,  to  appoint  a  third  person.  This  board  makes  its  own 
rules  and  regulations ;  they  can  require  both  parties  to  give  bond  for  the 
payment  of  costs,  if  any;  they  have  power  to  compel  the  attendance  of 
witnesses,  and  their  testimony ;  th«y  have  power  to  compel  the  pro- 
duction of  books  antt  papers,  and  it  is  made  their  duty  to  go  into  this 
matter  and  investigate  it,  and  ascertain  the  reasonableness  or  the  unrea- 
sonableness of  the  claim,  as  the  case  may  be ;  the  ability  of  the  company 
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to  comply  with  thtr  demands  of  the  employes,  and  after  affording  all 
parties  a  fair  <ind  open  hearing  of  this  matter, — in  which  the  parties  may 
be  represented  by  council — to  render  judgment,  and  as  between  the  par- 
ties that  judgment  shall  be  final  for  the  period  of  at  least  one  year. 

What  1  believe  about  this  matter  is  this :  In  the  first  place,  you  can- 
not compulsorily  require  the  employes  to  submit  to  arbitration,  if  they 
do  not  want  to ;  but  those  of  us  who  are  lawyers  know  there  are  usually 
two  sides  of  a  lawsuit,  and  the  majority  of  men  of  a  department  of  i 
street  railway  company,  will  not  enter  into  any  difficulties,  unless  the.' 
l.uve  some  reason  for  it:  it  is  optional  with  them  as  to  whether  they  will 
have  arbitration  or  not.  but  it  is  not  optional  with  the  railway  com- 
pany. It  is  my  belief  that  if  that  power  is  given  to  the  employes,  the/ 
will  be  perfectly  willing  to  submit  to  arbitration,  because  they  will  only 
want  what  is  fair  and  right. 

Judge  Thomas :  Is  there  any  place  that  you  know,  where  that  system 
is  in  force? 

Mr.  Guerin  :  I  don't  know  of  a  single  place,  no,  sir;  no  place  at  ail. 
Judge  Thomas:  That  is  compulsory  arbitration,* isn't  it? 
Mr.  Guerin :  It  is,  in  one  way ;  but  before  the  street  car  company 
gets  the  franchise,  they  enter  into  a  contract  that  they  will  settle  all  ques- 
tions in  that  manner,  and  the  public  have  a  right  to  insist  upon  the  mat- 
ter :  they  have  an  interest  in  the  contract  they  are  making ;  that  is  the 
reason  I  say  it  is  legal  to  do  this :  I  cannot  sec  how  that  is  any  injustice 
u]V)n  the  com])any — certainly  there  is  no  injustice  upon  the  company,  and 
the  public  is  protected,  and  I  believe  that  the  establishment  of  any  such 
thing  as  this  into  law.  the  enactment  of  this  law,  will  establish  a  valuable 
precedent. 

Judge' Thomas  :  How  does  that  protect  the  public? 
Mr.  Guerin:  It  protects  the  public,  and  it  protects  the  employes 
absolutely,  so  that  a  great  corporation  cannot  crush  them  out.  It  pro- 
tects the  [)ul)lic  because  the  cars  of  that  company,  so  far  as  the  street 
car  company  is  concerned,  must  be  kei)t  running.  We  do  not  have  any 
coal  strikes,  where  we  have  a  corporation  sitting  up  and  saying,  "Whether 
you  are  right  or  wrong,  you  will  come  to  our  terms," — that  could  not 
be  under  this  system. 

Judge  Thomas:     Suppose  the  employes  refuse  to  abide  by  arbitra- 
tion ? 

Mr.  Guerin:     The  court  would  not  permit  them,  as  a  body,  to  vio- 
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late  their  contract;  but  as  individuals,  they  have  a  right  to  quit  their 
employment  whenever  they  see  fit. 

Mr.  Comings:  Can  a  court  compel  a  number  of  employes  to  abide 
the  decision  of  the  court,  unless  it  is  a  chartered  body? 

Mr.  Guerin:    Yes,  undoubtedly;   there  is  no  question  a5out  it. 

Mr.  Comings:    Has  it  not  been  decided  otherwise? 

Mr.  Guerin  :     No,  sir. 

Mr.  Comings :     Isn't  that  the  common  opinion  ? 

Mr.  Guerin:  If  they  go  into  an  association  or  organization,  and 
make  an  agreement  or  contract,  they  will  be  enjoined  from  violating 
that  contract;  but  neither  this  legislature  nor  any  other,  has  power  to 
say  to  any  man  that  he  cannot  quit  his  employment  whenever  he  chooses ; 
if  he  makes  a  contract  to  work  from  day  to  day,  he  has  a  right  to  quit 
whenever  he  likes. 

Judge  Thomas :  Mr.  Guerin,  do  you  know  of  any  good  reason  why 
we  should  incorporate  a  thing  of  this  kind  in  this  code? 

Mr.  Guerin :  I  know  of  this  reason :  that  the  sooner  the  legislature 
of  Ohio  will  take  action  on  these  matters  affecting  the  rights  of  the  public, 
in  quasi-public  corporations,  the  better  it  will  be  for  the  State  of  Ohio. 

Judge  Thomas :     Is  there  any  emergency  now  ? 

Mr.  Guerin:  There  is  no  such  emergency,  but  there  is  a  very  gopd 
opportunity;  the  emergency  may  come  at  any  time;  I  am  not  waiting 
until  the  horse  is  out  of  the  bam  before  I  lock  the  door.  I  say  now  is  the 
time  to  do  this,  and  have  it  effective  now.  The  greatest  political  leaders 
of  the  day  in  this  nation,  are  to-day  wrestling  with  this  problem. 

Judge  Thomas :  They  are  not  wrestling  with  the  problem  of  com- 
pulsory arbitration. 

Mr.  Price:  This  is  not  compulsory.  Judge  Thomas;  this  is  by  con- 
tract. 

Mr.  Guerin :  Let  me  tell  you  something,  going  into  a  little  personal 
history.  As  some  of  you  know,  I  do  business  for  street  railway  com- 
panies, generally,  and  I  want  to  say  to  you  that  I  am  not  afraid  that  any 
company  will  object  to  a  provision  in  the  law  like  this.  The  companies 
want  to  do  what  is  fair  and  equitable,  generally,  but  I  say  to  you  that 
whether  they  do  or  whether  they  do. not  object,  I  do  not  care.  I  say  the 
public  has  Some  interest  in  this  business,  and  that  now  is  the  time  to  pass 
a  law  like  this,  when  you  have  this  franchise  business  in  the  code  before 
you;    you  ought  to  provide  for  this  just  as  much  as  you  provide  for 
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anything  else,  and  I  say  to  you,  gentlemen,  that  this  is  the  time  to  take  up 
a  question  like  this,  and  there  is  not  better  time. 

Judge  Thomas :  I  want  to  say  this :  I  am  not  opposed  to  arbitration; 
that  is  not  the  idea ;  but  this  is  an  untried  thing,  and  I  don't  see  the  emer- 
gency to  justify  us  in  putting  it  into  this  bill. 

There  hasn't  been  any  contention  anywhere ;  this  is  simply  a  theory 
the  gentleman  from  Erie  advances  here;  and  this  is  especially  true,  it 
seems  to  me,  if  we  do  not  intend  to  change  the  law  on  the  subject  of 
franchises ;  if  we  intend  to  leave  the  law  as  it  is,  then  it  seems  to  me  this 
question  would  not  be  pertinent. 

Mr.  Guerin:  What  is  the  object  in  making  any  other  provisions 
here,  about  the  paying  over  of  money,  or  this  or  that  thing,  that  may 
happen  in  the  future,  and  the  following  council,  in  the  future,  to  do  what- 
ever may  be  necessary,  connected  with  the  giving  of  gifts,  or  bequests? 
The  emergency  is  not  here,  but  it  may  come  later.  That  is  the  position  1 
take  on  the  question  of  arbitration.  You  will  remember  a  few  years  ago 
what  happened  in  Cleveland,  when  they  had  a  railway  strike,  and  I  say 
to  you  that  we  don't  want  to  wait  until  there  is  a  strike ;  we  want  to  pass 
a  law  now,  and  have  it  applicable  to  railway  companies  in  the  future,— 
not  wait  until  there  is  a  strike. 

Judge  Thomas :     We  already  have  a  State  Board  of  Arbitration. 

Mr.  Guerin  :     A  perfect  farce. 

Judge  Thomas :  Wouldn't  it  be  better  to  strengthen  the  State  Arbi- 
tration law,  put  it  into  that,  prove  that  any  employer  or  his  employes 
would  have  a  right  to  come  in,  under  the  state  law? 

Mr.  Guerin :  I  am  surprised.  Judge  Thomas,  that  a  lawyer  of  your 
learning  should  make  such  a  proposition ;  you  know  and  I  know  that  we 
cannot  compel  two  individuals  

Judge  Thomas :     I  don't  make  that  as  a  proposition. 

Mr.  Guerin :  You  know  and  I  know,  that  we  can't  compel  two  indi- 
viduals, or  two  private  corporations,  to  arbitrate  differences  that  exist 
between  them,  in  any  such  manner  as  that.  Now,  I  say  to  you  that  we  are 
not  compelling  street  railway  companies  to  arbitrate  with  their  employes. 
When  we  say  to  the  company,  *'We  give  you  this  valuable  franchise,  with 
the  right  to  use  the  public  street"  —  and  it  amounts  to  an  exclusive  grant, 
in  every  single  instance  —  "v/e  will  give  you  that,  but  the  public  must  be 
considered,  the  public  must  be  protected."  We  all  know  how  corporations 
treat  their  employes,  frequently,  and  we  are  going  to  provide  against  any 
such  thing;  we  arc  going  to  say  that  if  they  have  any  differences,  they 
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shall  submit  them  to  arbitration,  and  the  public  will  be  protected  in  its 
rights. 

Mr.  Stage :  Without  discussing  the  advisability  of  passing  such  an 
act  as  proposed,  I  want  to  ask  Mr.  Guerin,  why  it  would  not  be  right  and 
proper,  in  such  an  amendment,  to  give  the  corporation,  as  well  as  the  em- 
ployes, the  right  to  ask  for  arbitration  ?  Very  often,  in  such  matters,  pub- 
lic opinion  is  the  one  largest  factor  in  the  settlement  of  such  disputes. 
Now,  if  you  compel  the  company  to  wait,  under  such  circumstances,  until 
the  employes  see  fit  to  serve  notice  on  the  company,  it  may  serve  to  cast 
public  opinion  against  the  company ;  whereas,  if  they  had  the  same  right, 
under  the  law,  to  serve  notice  on  the  employes  that  they  are  ready  to 
arbitrate,  and  wish  to  do  so,  public  opinion  would  not  then  be  thrown 
against  the  company. 

Mr.  Guerin :  Because,  as  I  say  to  you,  I  don't  think  we  can  compel 
a  private  individual  to  arbitrate,  except  through  courts  of  law,  duly  ap- 
pointed, any  difference  existing  between  that  individual  and  anyone  else; 
we  cannot  legally  do  that;  that  man  can  quit  his  employment  when  he 
chooses,  and  you  cannot  stop  him ;  but  I  do  say  that  it  is  different  with  a 
quasi-public  corporation. 

Mr.  Stage:  I  am  speaking  of  your  particular  amendment,  Mr. 
Guerin  ? 

Mr.  Guerin :  That  is  the  reason  I  did  not  extend  that  same  provision 
to  the  company  to  compel  the  employes  to  arbitrate  their  differences, — 
because  you  cannot  legally  do  it. 

Mr.  Stage :  But  in  the  last  analysis,  you  cannot  compel  any  of  these 
things,  if  the  employes  would  not  abide  by  the  decision  of  the  arbitrators? 

Mr.  Guerin :  That  would  be  undoubtedly  true,  but  here  is  my  conten- 
tion :  You  can  compel  a  body  of  men  who  are  acting  collectively  on  a 
certain  matter,  to  act  as  they  have  agreed,  as  a  body ;  but  you  cannot  do 
that,  individually;  —  that  is,  you  can  keep  them  from  taking  certain 
action,  as  a  body. 

Mr.  Stage:  I  can't  see,  however,  what  harm  would  arise,  even  as- 
suming that  you  cannot  compel  the  employes  to  arbitrate,  in  giving  the 
company  the  right  to  take  the  initiative,  and  saying  to  the  employes,  if  the 
employes  held  off,  "Gentlemen,  we  are  ready  to  arbitrate  these  differ- 
ences," and  serving  notice  upon  the  employes  in  the  same  manner  as  the 
employes  have  the  right  to  serve  notice  upon  the  company. 

Mr.  Price:  On  this  subject,  I  have  this  to  say:  That  there  can  be 
no  compulsory  arbitration,  anywhere,  under  our  constitution,  and  I  have 
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this  further  to  say,  in  answer  to  Mr.  Stage,  if  the  gentleman  from  Cuya- 
hoga desires  to  hear  ? 

Mr.  Stage :     I  very  much  desire  to  hear. 

Mr.  Price:  That  there  is  nothing  that  will  prevent  at  any  time,  a 
company  from  offering  arbitration,  even  in  this  amendment  proposed  by 
the  gentleman  from  Erie,  —  nothing  that  will  prevent  a  company  from 
proposing  arbitration  to  its  employes;  but  the  municipality  only  knows 
one  person  in  this ;  it  knows  the  company,  or  the  men,  to  whom  it  granted 
a  franchise,  which  develops  into  a  contract;  but  the  employes  are  third 
parties,  and  neither  this  legislature,  nor  the  council  can  have  anything 
to  do  with  those  third  parties ;  consequently,  the  third  parties,  or  the  em- 
ployes, under  the  circumstances,  are  the  only  ones  that  you  can  provide 
for  offering  that  submission.  Or,  in  other  words,  if  you  can  provide  that 
the  company  can  offer  it  to  the  employes  —  if  you  do  not  provide  it  —  they 
have  the  same  right  to  offer  these  terms,  and  it  is  of  just  as  much  force 
on  the  employes,  as  it  would  be,  if  you  provided  that  they  could  offer  it. 
They  have  that  option,  any  way,  and  the  law  does  not  make  any  difference; 
but  a  contract  of  this  kind  is  between  the  two  parties,  or  a  collection  of 
parties  —  ordinarily,  the  street  railway  company,  which  is  an  individual 
in  the  eyes  of  the  law  —  and  this  legislature  is  casting  a  limitation  upon 
the  council  of  the  city  in  regard  to  what  it  can  and  cannot  do,  and  it  is 
just  as  appropriate,  under  the  circum^stances,  to  cast  a  limitation  upon  the 
power  of  council  in  granting  franchises,  as  it  is  to  cast  a  limitation  upon 
any  other  power  that  we  give  them ;  this  whole  thing  is  under  considera- 
tion, and  the  judge  can  give  no  valid  reason  why  a  limitation  upon  the 
power  of  granting  franchises,  is  not  a  subject  for  consideration  now ;  and 
even  our  honored  Governor  felt  that  it  was  a  subject  we  should  place 
limitations  upon,  at  this  session  of  the  legislature,  and  incorporated  it  in 
his  bill,  and  it  stands  here ;  and  so  far  as  I  am  aware,  the  Governor  has 
laid  it  before  us  for  consideration,  and  he  has  taken  no  steps  to  withdraw 
it  from  our  consideration. 

At  this  point,  on  motion,  the  committee  recessed  to  2  :oo  o'clock  p.  ni. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Friday,  September  12,  1902 — 9:00  a.  m. 

The  committee  met  pursuant  to  adjournment,  all  members  being 
present. 

The  Chainnan:  The  program  for  this  morning  is  to  hear  repre- 
sentatives of  labor  organizations.  The  House  meets  at  ten  o'clock  and 
we  will  assign  the  time  until  then  to  the  representatives  of  labor  or- 
ganizations. After  the  house  rises  we  will  hear  from  Judge  E.  B. 
King,  a  member  of  the  State  Bar  Association  committee  which  was 
appointed  for  the  purpose  of  consulting  with  the  state  officials  on  the 
code. 

Mr.  Michael  Goldsmith,  Secretary  of  the  Ohio  Federation  of  Labor: 
Mr.  Chairman  and  Gentlemen  of  the  Committee — From  the  standpoint 
of  labor  we  have  contended  for  a  constitutional  eight-hour  law  which 
will  cover  everything  in  the  state,  counties  and  njunicipalities  where 
directly  they  have  the  employment  of  labor.  We  do  not  believe  in  the 
contract  system,  but  we  believe  that  every  municipality  should  have  the 
right  to  and  should  do  its  own  work.  We  believe  if  an  eight-hour  law 
is  good  enough  for  the  United  States  government  it  certainly  must  be  for 
the  state  of  Ohio.  Now  is  the  time  labor  should  be  taken  care  of  in 
some  shape  or  form  that  is  constitutional.  We  ask  you  to  pass  a  law 
that  will  pass  the  test  of  our  supreme  court,  if  it  comes  to  an  issue. 

Seventy-five  per  cent,  of  the  wage  workers  of  this  state  to-day  .arc 
bona  fide  legal  voters.  They  are  the  masses.  We  ask  in  their  behalf 
that  some  law  be  passed  that  will  make  an  eight-hour  day  a  constitu- 
tional thing.  When  the  representatives  of  labor  go  to  their  employers 
and  tell  them  they  would  like  to  work  under  an  eight-hour  rule,  the 
general  answer  is,  "Why  don't  you  start  at  home;  why  don't  you  see 
that  the  men  you  employ  yourselves,  although  not  directly  but  indirectly, 
get  the  eight-hour  rule  before  you  ask  it  of  your  own  employers?'*  And 
they  are  right.  We  must  have  a  foundation,  and  that  foundation  we 
would  like  to  see  placed  in  the  municipal  code  that  you  are  about  to  pass. 

(565) 
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There  are  a  great  many  more  things  that  might  be  brought  up.  We 
are  interested  in  the  convict  labor  question,  a  question  that  is  of  vital 
importance  to  this  state,  a  question  that  has  been  handled  fairly  well 
by  other  states.  When  convict  labor  competes  with  good,  honest  toil, 
which  is  being  done  to-day  in  the  state  of  Ohio,  it  practically  wipes  out 
of  existence  a  great  many  firms  and  a  great  many  working  men,  be- 
cause they  cannot  compete  with  the  labor  in  the  Ohio  penitentiary. 

•Another  great  question  we  are  vitally  interested  in  is  the  ques- 
tion of  child  labor.  It  has  come  to  pass  in  this  country  that  the  father 
can  stay  at  home  and  do  the  family  duties  around  the  house  because 
the  child  can  go  out  and  get  a  position  much  quicker  than  he  can;  and 
especially  is  this  so  when  a  child  can  be  hired  for  from  two  and  a  half 
to  four  dollars  a  week,  and  perhaps  less  than  that,  and  put  up  against 
improved  machinery  by  which  he  is  able  to  do  the  work  which  the 
father  ought  to  be  doing  and  earning  thereby  at  least  two  dollars  a  day. 

Mr.  Harry  D.  Thomas,  representing  the  United  Trades  and  Labor 
Assembly,  of  Cuyahoga  county:  Mr.  Chairman  and  Gentlemen  of  the 
Committee — There  are  several  things  that  labor  has  stood  for  for  a 
number  of  years  that  require  consideration  by  the  legislature.  Principal 
among  those  is  the  merit  system  in  the  employment  of  help  of  all  kinds 
by  the  municipality.  We  believe  it  gives  better  service.  At  the  present 
time  the  United  States  is  employing  the  best  of  help  that  can  be  got 
because  the  great  bulk  of  the  men  who  enter  the  government  service 
have  to  pass  civil  service  examinations.  We  believe  the  municipalities 
should  get  the  same  service  from  their  employes.  , 

Under  the  present  system  of  contracts  inspectors  are  required  to 
see  that  the  work  is  properly  done.  Instead  of  those  inspectors  being 
appointed  by  reason  of  their  qualification,  they  are  appointed  for  politi- 
cal reasons,  and  you  will  find  an  iron  worker  inspecting  sewers  or  a 
sewer  builder  inspecting  buildings,  men  inspecting  work  without  knowing 
anything  about  it  whatever.  In  most  of  the  cities  a  large  portion  of 
this  work  is  done  in  a  manner  that  is  no  credit  to  the  municipality, 
simply  because  the  people  employed  in  the  work,  the  contractors,  are 
interested  only  in  making  it  pay  and  the  inspectors,  knowing  nothing 
about  the  work,  let  it  go  through  in  a  slipshod  manner.  In  Cleveland 
witliin  the  past  year  or  so  sewers  have  been  taken  up  where  it  has 
been  found  they  have  been  planked  on  top  and  they  had  to  be  absolutely 
rebuilt.  Some  of  them  had  no  connection  with  the  main  sewers  at  all 
and  were  a  menace  to  the  health  of  the  city. 
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We  arc  not  interested  in  any  particular  code,  but  we  are  here  in  the 
interest  of  measures  that  we  beheve  are  important  to  labor.  An  eight- 
hour  law  was  enacted  three  -years  ago  that  is  now  before  the  supreme 
court,  which  the  circuit  court  has  declared  unconstitutional.  We  be- 
lieve in  making  up  a  municipal  code  an  eight-hour  clause  can  be  inserted 
that  can  be  constitutional,  requiring  that  on  all  contracts  let  by  the 
municipality  the  work  shall  be  done  on  the  eight-hour  system.  You 
probably  ask  the  labor  organizations,  Why  is  it  you  want  an  eight- 
hour  working  day?  Why  not  leave  the  individual  free  to  work  what 
he  chooses?  We  believe  every  man  in  this  world  should  have  the  op- 
portunity to  work  who  wants  to,  and  we  find  under  the  present  system 
of  working  long  hours  a  great  portion  of  the  workers  are  deprived  of 
the  opportunity  to  work,  and  to  give  them  an  opportunity  it  is  necessary 
to  shorten  the  hours  of  labor. 

Another  question  is  the  payment  of  wages  weekly.  The  wages 
that  is  earned  by  the  worker  is  needed  in  his  home  when  the  week  is 
up.  It  is  none  too  much  at  most,  and  to  keep  men  from  running  book 
accounts  or  getting  in  debt  I  think  it  is  necessary  provision  should  be 
made  in  the  code  for  the  payment  of  wages  weekly  to  employes  of  mu- 
nicipalities, and,  in  fact,  it  ought  to  apply  to  all  departments  of  the  state. 

Labor  has  always  stood  for  the  municipalization  of  all  public  utilities. 
They  believe  the  people  are  more  capable  of  doing  their  own  business 
than  these  private  individuals  are.  The  large  cities  of  Great  Britain 
within  the  last  ten  years  have  been  taking  their  public  utilities  out  of 
private  hands  and  operating  them  in  the  interest  of  the  public.  Five 
corporations  in  Great  Britain  within  the  past  year,  according  to  statis- 
tics, turned  over  a  quarter  of  a  million  in  profits,  thus  lessening  their 
taxes  and  at  the  same  lime  giving  better  service  than  they  could  obtain 
under  private  enterprise. 

We  believe  a  clause  should  be  inserted  in  the  code  giving  the  citi- 
zens of  any  municipality  a  right  at  any  time  by  popular  vote  to  own 
and  control  the  street  railways,  gas  and  electric  light,  telephones,  dock 
and  harbor  facilities  and  everything  the  public  requires  to  use. 

The  question  of  franchises  is  one  of  the  most  important  questions 
that  has  been  spoken  of  by  the  press  during  the  discussion  over  the 
municipal  code.  We  believe  public  utilities  should  be  operated  for  the 
convenience  of  the  public  and  that  if  the  public  owned  them  they  would 
be  extended  to  a  much  larger  extent  than  at  the  present  time.  While 
in  Cleveland  we  possibly  have  no  great  complaint  over  the  service  we 
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are  getting,  we  believe  the  profits  accruing  to  the  private  corporations 
of  Cleveland  would  benefit  the  people  much  better  if  they  were  gotten 
into  a  public  purse  than  into  a  private  one.  The  lines  would  be  extended 
as  convenience  required  and  without  reference  to  whether  it  was  a 
profitable  undertaking. 

Dock  and  harbor  facilities  are  needed  all  along  Lake  Erie  for  the 
large  amount  of  trade  that  is  coming  there  at  the  present  time.  Those 
of  you  who  represent  counties  in  those  districts  know  what  facilities 
are  required.  I  believe  if  Cleveland  and  other  lake  ports  were  given 
the  right  like  Liverpool,  Manchester  and  other  of  the  larger  cities  in 
Great  Britain  where  they  have  spent  millions  in  such  enterprises,  that 
the  citizens  of  Ohio  could  do  just  as  well  as  they  are  doing  in  that 
country.  If  any  country  has  found  it  a  profitable  undertaking  to  do 
its  own  business,  it  seems  to  me  the  citizens  of  this  country  will  find  it 
just  as  profitable. 

There  has  been  a  great  deal  said  in  the  press  here  that  there  is 
more  tendency  to  corruption  in  our  municipal  government  than  in  the 
old  country  governments,  and  I  think  that  the  corruption  largely  comes^ 
if  there  is  any,  from  the  corporations  which  are  endeavoring  to  secure 
franchises  and  contracts  and  other  profitable  enterprises  they  desire  to 
make  money  out  of.  You  will  find  that  in  almost  every  large  city  these 
questions  are  coming  up  continuously,  that  in  almost  every  franchise  and 
contract  there  is  let  there  is  some  job,  and  the  corruption  comes  from 
those  who  have  the  profit  to  make  out  of  enterprises  of  that  character. 
We  believe  if  you  want  to  get  rid  of  that  corruption  you  must  first 
of  all  get  rid  of  the  incentive  to  corruption,  which  in  this  case  is  the 
profit  that  can  be  secured  out  of  public  utilities  by  corporations. 

Another  question  that  has  been  practically  a  part  of  the  platform 
of  our  United  Trades  and  Labor  Council  has  been  that  of  the  munici- 
pality having  the  right  to  do  its  own  work  without  the  intervention  of  con- 
tractors, such  as  building  sewers,  constructing  buildings,  cleaning  streets 
and  all  that  work  that  is  required  by  the  municipality.  Where  the  city 
does  its  own  work  there  will  be  no  tendency  to  slipshod  the  work.  The 
city  can  hire  men  as  cheaply  as  the  private  individual  and  all  it  is  asked 
to  do  is  to  pay  the  scale  of  wa2:es  required  by  the  various  trades. 

In  making  up  a  municipal  code  as  large  a  measure  of  home  rule  as 
is  possible  should  be  given  to  cities.  We  believe  the  people  of  Cleve-» 
land  know  best  what  Cleveland  wants.  They  ought  to  have  the  right 
to  legislate  for  themselves  in  the  matter  of  public  improvements. 
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You  are  called  for  the  purpose  of  enacting  a  municipal  code  for  the 
people  of  Ohio.  There  are  private  corporations  of  all  characters  here 
to  talk  to  you  to  influence  you  to  put  articles  in  that  code  that  will  be 
of  benefit  to  them,  and  you  can  show  to  the  people  of  Ohio  when  the 
legislature  adjourns  whether  the  municipal  code  has  been  enacted  in  the 
interest  of  the  people  or  the  corporations. 

Mr.  Metzger:  The  statement  has  been  made  so  often  from  that 
platform  that  what  we  want  is  home  rule,  we  want  the  largest  measure 
of  home  rule,  that  I  regard  that  statement  as  a  stereotyped  phrase.  I 
would  like  to  have  you  tell  the  committee  briefly  what  you  mean  by 
the  largest  measure  of  home  rule? 

Mr.  Thomas:  In  the  east  it  has  been  necessary  for  cities  and  vil- 
lages to  come  to  the  legislature  for  a  special  enactment  to  enable  them 
to  make  public  improvements.  We  believe  home  rule  requires  that 
cities  should  be  able  to  do  this  for  themselves  and  should  be  able  to 
tax  themselves  for  what  amount  they  require  to  carry  out  such  im- 
provements as  they  desire  and  that  they  should  not  be  required  to  come 
to  the  legislature  for  the  necessary  powers.  It  is  those  things  that  I 
have  reference  to." 

Mr.  Metzger:  There  seems  to  be  a  great  deal  of  contention  with 
reference  to  the  organization  of  cities,  whether  it  shall  be  upon  the 
federal  or  board  plan,  or  by  powers  delegated  to  a  municipal  conven- 
tion, or  by  some  other  plan. 

Mr.  Thomas:  I  believe  first  of  all  I  would  stand  for  the  charter. 
Give  them  the  right  to  formulate  their  own  charter. 

Mr.  Metzger:  You  would  have  the  legislature  allow  them  to  call 
a  municipal  convention  to  frame  a  constitution? 

Mr.  Thomas:     Yes. 

Mr.  Stage:  I  would  like  to  ask  Mr.  Thomas  what  labor  organiza- 
tion in  Cl'eveland  he  represents? 

Mr.  Thomas:  I  represent  the  United  Trades  and  Labor  Council, 
connected  with  w^hich  are  125  locals  and  about  200,000  members. 

Mr.  Stage :  I  will  ask  you  if  that  organization  is  in  favor  of  the 
merit  system  in  all  departments  of  municipal  government? 

Mr.  Thomas:     Yes,  sir. 

Mr.  E.  G.  Johnson,  of  Cleveland :  Mr.  Chairman,  and  Gentlement  of 
the  Committee:  I  was  sent  here  as  a  representative,  along  with  Mr. 
Thomas,  of  the  United  Trades  and  Labor  Council  of  Cuyahoga  county. 
The  answer  given  by  Mr.  Thomas  with  reference  to  the  number  of  people 
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affiliated  with  our  organization  will  give  you  some  idea  of  the  number 
of  people  we  repres^ent. 

There  is  one  question  that  has  absorbed  the  minds  of  the  labor- 
ing men  for  a  good  many  years,  and  that  is  the  question  of  getting  the 
working  day  down  to  an  eigh-hour  system.  It  is  true  there  have  been 
eight-hour  law  passed  and  those  laws  have  been  declared  unconstitutional. 
Nevertheless,  it  i^  also  a  fact  it  is  not  the  law  itself  that  is  unconstitu- 
tional, but  it  is  the  construction  that  is  placed  upon  the  law  after  it  is 
passed.  The  eight-hour  system  can  be  made  constitutional.  It  is  con- 
stitutional in  other  states  and  it  works  very  nicely  under  the  federal  gov- 
ernment. Nobody  has  ever  raised  a  question  as  to  its  being  constitutional 
with  the  federal  government. 

If  you  let  the  cities  have  the  home  rule  you  are  talking  so  much 
about  and  let  them  put  into  the  charters  of  the  various  citi«es  the  points 
which  they  wish  to  carry  out,  those  representatives  who  do  not  live  up 
to  the  wishes  of  the  peopte  in  any  particular  community  can  be  admin- 
istered a  lesson. 

There  is  no  question  in  our  minds  that  eight  hours  is  sufficient  to 
perform  all  the  labor  required  at  the.  present  time.  With  the  improve- 
ments in  machinery  somebody  should  get  the  benefit  of  them  besides 
the  man  who  represents  the  capital.  We  are  willing  to  divide,  and  we 
want  some  of  it.  We  believe  the  eight-hour  system  will  give  the  men 
a  better  chance  to  study  the.  questions  of  government  and  make  a  better 
government  of  the  people. 

On  the  question  of  compulsory  arbitration,  we  have  always  advo- 
cated arbitration  and  we  still  stand  on  that  ground.  Organized  labo" 
neve.r  refused  to  arbitrate,  it  is  always  the  other  fellows  w^ho  say  they 
have  nothing  to  arbitrate.  If  you  put  a  clause  in  the  code  whereby  com- 
pulsory arbitration  can  be  put  into  effect,  the  wage-workers  of  the  state 
of  Ohio  would  fe^el  under  obligations  to  the  present  legislature. 

Mr.  Stage:  When  you  speak  of  the  eight-hour  system,  do  you  mean 
a  general  law  making  it  impossible  for  any  man  to  work  more  than  eight 
hours,  or  would  there  be  some  fl'ejcibility  to  that.  You  would  not  want 
to  infringe  on  a  man's  liberty  to  work  more  than  eight  hours,  would  you? 

Mr.  Johnson:  The  eight-hour  law  I  have  reference  to  would  be 
applied  to  all  public  work,  whetlicr  it  is  a  contractor  who  is  doing  the 
work  or  whether  the  city  is  doing  it  itself.  I  think  that  could  be  stipu- 
lated in  the  contract  strongly  enough  so  that  they  would  violate  tlic 
contract  if  they  violated  that  particular  clause. 
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Mr.  Price :  I  don't  want  the  working  men  to  feel  that  the  legislature 
is  unwilling  to  give  them  what  they  ought  to  have,  but  the  right  of  contract 
is  the  fundamental  principle  on  which  our  government  and  our  civilization 
is  based.  Suppose  you  are  a  union  man  and  I  am  a  non-union  man. 
I  go  in  a  municipality  and  I  want  a  contract  to  work  for  ten  hours.  You 
say  you  want  a  contract  to  work  for  eight  hours.  It  is  hardly  possible 
under  our  constitution  and  our  make-up  of  civilization  to  put  any  pro- 
vision in  that  would  prevent  me  from  making  that  kind  of  a  contract. 
While  you  maintain  the  right  to  contract  yourself  for  eight  hours,  T 
maintain  the  right  to  contract  for  ten  hours.     Do  you  see  the  point? 

Mr.  Johnson:  If  there  is  a  law  passed  that  .a  clause  could  be  put 
in  the  contract  that  the  work  shall  be  done  at  the  rate  of  eight  hours 
per  day,  I  do  not  see  anything  objectionable.  One  thing  you  will  admit : 
Organized  labor  never  in  its  existence  tried  to  lower  the  condition  of 
their  fellow  man,  whether  he  was  a  union  man  or  not. 

Mr.  Price:  I  voted  for  your  labor  law  two  years  ago,  and  when  I 
voted  for  it  I  believed  at  the  time  it  was  unconstitutional,  but  was  willing 
to  give  it  a  trial. 

Mr.  Johnson:  I  don't  believe  that  law  would  be  declared  uncon- 
stitutional by  any  particular  individual  who  had  to  come  up  and  ask  the 
public  for  re-election  to  any  particular  position  he  was  holding  at  that 
time  in  that  particular  district  where  he  declared  the  law  unconstitutional ; 
and  as  long  as  they  don't  declare  it  unconstitutional  the  law  is  all  right. 
There  are  several  states  that  have  the  same  law.  In  fact  it  is  just  as 
unconstitutional  as  it  is  in  Ohio,  but  they  know  the  people  won't  stand 
for  them  to  declare  it  unconstitutional,  and  consequently  it  is  a  constitu- 
tional law. 

The  Chairman :  We  will  now  hear  from  Hon.  John  N.  Hinkle, 
Mayor  of  Columbus. 

Mayor  Hinkle:  Mr.  Chairman  and  Gentlemen  of  the  Committee: 
We  had  a  little  experience  here  a  few  years  ago  of  the  board  system 
and  as  a  result  of  that  system  we  had  really  no  order  whatever  and  we 
have  got  to-day  a  debt  of  about  eight  million  dollars.  When  we  had 
the  board  system  we  had  as  many  heads  of  the  city  as  we  have  boards. 
Under  the  Nash  bill,  as  I  understand,  we  will  have  one  board  elected  by 
the  people  and  the  mayor  elected  by  the  people.  That  gives  just  four 
heads  to  the  city,  with  nobody  responsible.  If  you  have  four  heads 
to  the  city  you  cannot  have  harmony,  that  is  impossible,  because  there 
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were  never  four  heads  ever  elected  by  the  people  that  thought  alike,  and 
they  are  responsible  to  no  one,  each  will  lay  it  on  the  other. 

I  am  bitterly  opposed  for  that  reason  to  any  boards  whatever.  As 
the  mayor  of  the  city  is  held  responsible  for  the  city's  finances  he  should 
have  the  full  power  of  appointing  the  heads  of  all  departments.  He 
should  also  have  the  power  to  remove  them  at  any  time  if  they  don't 
carry  out  his  plans  of  government,  and  appoint  somebody  else  that  wHL 
I  have  a  board  on  my  hands  now  that  claims  I  have  no  power  to  remove 
them  because  they  were  appointed  by  a  former  mayor.  If  I  had  power 
to  remove  them,  as  I  claim  I  have,  I  would  have  a  good  board  in  there 
and  save  several  thousand  dollars  to  the  city. 

There  is  only  one  board  I  know  of  in  the  city  of  Columbus  that  it 
non-partisan,  and  that  is  the  library  board.  No  politics  ever  enters  it 
We  have  a  board  here  called  the  civil  service  board,  the  worst  partisan 
board  on  earth.  We  have  three  different  governments  for  the  three 
parks,  and  three  different  superintendents.  The  members  of  the  board 
get  no  pay,  of  course.  The  management  of  one  of  our  parks  we  are 
compelled  to  leave  under  the  council,  because  it  was  given  to  the  city 
by  will  on  that  condition.  I  would  advise  that  parks  be  all  put  under  one 
government,  I  do  not  say  a  board,  or  what,  but  put  them  together  so  that 
they  can  all  be  combined  and  make  the  management  as  cheap  for  the 
city  as  possible. 

Mr.  Guerin :  I  would  like  to  ask  you  how  the  civil  service  board 
you  speak  of  is  appointed? 

Mayor  Hinkle:     It  is  appointed  by  the  mayor. 

The  Committee  then  took  a  recess  until  the  rising  of  the  house, 
which  met  at  io:oo  A.  M.  On  the  Committee  coming  to  order  again  at 
10:15. 

The  Chairman  introduced  Judge  E.  B.  King,  as  follows :  The  com- 
mittee in  the  last  two  weeks  has  been  discussing  constitutional  ques- 
tions. Various  opinions  have  been  expressed.  A^arious  questions  have 
arisen  that  we  should  have  the  advice  of  some  well-balanced  legal  mind 
upon,  and  I  think  it  very  wise  indeed  that  the  sub-commitee  has  asked 
Judge  King  to  speak  to  us  this  morning  on  some  of  the  phases  of  consti- 
tutional law  which  have  arisen  in  the  discussions  before  this  Com- 
mittee. 

Judge   King:     Mr.    Chairman   and   Gejitlemen   of  the   Committee: 

I  am  here  by  your  kindness  and  courtesy  to  discuss  two  questions 
connected  with  municipal  legislation  as  affected  by  the  constitution  of 
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the  State  of  Ohio,  and  do  not  care  to  discuss  general  propositions  in- 
volving the  plan  to  be  finally  adopted.  By  way  of  preface,  however,  I 
do  not  hesitate  to  affirm  that  if  the  legislature  will  put  into  the  code  an 
efficient  merit  system,  one  that  would  seem  to  be  enforceable  and  effec- 
tive, I  believe  that  the  federal  plan  so-called,  that  is,  the  appointment  of 
single  heads  of  departments  by  the  mayor,  would  be  preferable  to  the 
selection  of  boards.  I  say  this,  notwithstanding  I  agreed  in  connection 
with  the  committe  appointed  by  the  Ohio  State  Bar  Association  and  the 
governor  of  the  State  and  his  advisors,  upon  the  plan  embraced  within 
the  bill  offered  by  Mr.  Commings  at  this  session.  The  conclusion  reached 
in  that  bill,  of  two  boards  in  place  of  three,  as  originally  designed;  of 
having  one  appointed  by  the  mayor  and  the  other  elected  by  the  people, 
in  place  of  having  two  boards  appointed  by  the  mayor  and  one  by  the 
governor,  was  essentially  the  result  of  a  compromise.  That  compromise, 
however,  did  not  change  my  original  conviction  that  with  the  merit 
system  enacted,  single  heads  of  departments  would  be  better  than  boards. 

I  know  that  some  very  worthy  gentlemen  look  askance  upon  a  merit 
system.  They  imagine  and  believe  it  will  interfere  with  party  organi- 
zation. For  thirty  years  I  have  been  as  active  and  earnest  as  my  busi- 
ness appointments  would  permit,  in  the  support  of  a  political  party  and 
its  principles,  and  have  endeavored  to  be  in  my  support,  as  practical  as 
possible,  but  am  unable  to  see  from  the  standpoint  of  practical  politics, 
where  the  spoils  of  the  municipal  administration  have  advantaged  any 
political  organization  more  than  temporarily.  As  the  municipal  gov- 
ernment so  directly  deals  with  such  a  large  number  of  individuals;  with 
more  than  half  the  population  of  the  state  and  all  their  property  inter- 
ests, that  it  seems  to  me  a  business  view  should  be  taken  of  this  ques- 
tion rather  than  a  political  one,  and  I  would  even  forego  some  advan- 
tages my  party  might  gain  if  the  people,  as  a  whole,  secured  beneficial 
business-like  administration  of  municipal  affairs. 

But  upon  this  subject  enough.  Let  us  turn  to  the  consideration  of 
a  question  which  is,  I  understand,  giving  you  gentlemen  a  good  deal  of 
trouble  and  is  not  likely  to  be  solved  with  your  adjournment.  It  is 
likely  thereafter  to  bother  some  people.  I  have  come  here  with  the  idea 
that  beyond  question,  I  am  right  in  my  conviction,  nor  that  there  is  no 
doubt  of  the  position  I  take,  nor  have  I  had  opportunity  thoroughly  to 
investigate  the  subject,  having  only  been  able  to  give  a  few  hours'  time 
yesterday  to  a  special  consideration  of  the  topic;  but  am  here  to  throw 
out  such  suggestions  as  occur  to  me;  to  say  to  >ou  that  I  believe  I  am 
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right  and  leave  you  to  hear  the  balance  of  the  discussion  and  form  your 
own  opinion  upon  this  question. 

I  am  told  it  will  facilitate  the  consideration  of  your  work  and  a 
conclusion  upon  it,  if  it  be  understood  that  the  legislature  may  grant 
to  the  municipalities,  or  which  is  almost  the  same  thing,  the  legislative 
body  of  the  municipality,  discretion  to  have  or  not  to  have  certain  parts 
of  the  organization  designed  for  cities.  In  other  words,  if  you  can  del- 
egate to  the  legislative  body. of  the  corporation,  the  right  to  have  boards 
or  single  heads  of  departments;  to  have  one  head  or  half  a  dozen,  you 
have  remitted  this  question  to  each  municipality  to  determine  for  itself, 
and  relieved  yourself  of  the  burden  of  determining  upon  the  plan  that 
shall  fit  the  largest  and  the  smallest  city  in  the  state. 

It  is  my  opinion  that  the  legislature  cannot  delegate  the  power  of 
organization  to  anybody.  It  is  this  proposition  I  desire  to*  maintain.  If 
it  can  delegate  it,  it  can  delegate  the  whole  of  it.  Not  only  is  the  pro- 
posed measure  prepared  by  the  State  Board  of  Commerce  constitutional, 
but  the  legislature  might  even  go  farther  and  enact  a  law  that  should 
confer  upon  the  inhabitants  of  each  municipal  corporation,  the  power 
to  devise  and  put  in  operation  any  form  of  municipal  government,  such 
inhabitants  might  desire,  subject  only  to  the  conceded  limitations  which 
the  constitution  imposes  upon  the  legislature,  respecting  the  power  of 
taxation,  assessment,  borrowing  money,  contracting  debts  and  loaning 
its  credit.  There  is  no  half  way  house  that  can  be  said  to  be  a  stopping 
place  between  these  two  points.  If  the  legislature  can  permit  the  muni- 
cipalities to  determine  whether  the  organization  shall  be  by  boards  or 
single  heads  of  departments;  whether  of  one  or  more,  it  can  commit 
also  the  question  whether  the  municipality  shall  have  a  council,  a  mayor, 
a  police  court  or  an  auditor.  In  other  words,  it  can  commit  the  whole  ques- 
tion of  organization  to  the  people  of  the  municipality  and  they  can  de- 
termine the  form  of  government  they  shall  have.  They  may  provide 
that  their  municipalities  shall  be  governed  by  a  board,  who  shall  exercise 
legislative,  administrative  and  judicial  functions;  that  the  board  shall 
consist  of  three  or  any  other  number.  They  even  may  decide  that  one 
man,  chosen  by  the  people,  shall  issue  edicts  and  proclamations,  which 
shall  have  the  force  of  ordinances,  and  shall  enforce  them.  Force  of 
habit  is,  no  doubt,  strong,  and  I  do  not  assume  that  any  municipality 
would  design  that  sort  of  government.  They  would  generally  follow, 
in  the  main,  the  forms  that  have  hitherto  been  in  use.  They  would 
hardly  undertake  to  abolish  the  mayor  or  the  council.     I  only  make  the 
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statement  because  it  is  the  logical  end  of  the  view  that  any  power  of 
organization  whatever  may  be  committed  to  the  discretion  of  the  muni- 
cipality. 

What  are  the  constitutional  provisions  that  mav  Se  looked  to,  to 
determine  this  question? 

ARTICLE    II. 

Sec.  I.  The  legislative  power  of  this  5'.  .e  shall  be  vested  in  a 
General  Assembly,  which  shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. 

Sec.  20.  The  General  Assembly,  in  cases  not  provided  for  in  this 
constitution,  shall  fix  the  term  of  office  and  the  compensation  of  all  offi*r 
cers,  but  no  change  therein  shall  affect  the  salary  of  any  officer  during 
his  existing  term,  unless  the  office  be  abolished. 

Sec.  26.  All  laws,  of  a  general  nature,  shall  have  a  uniform  opera- 
tion throughout  the  state;  nor  shall  any  act,  except  such  as  relates  to 
public  schools,  be  passed  to  take  effect  upon  the  approval  of  any  other 
authority  than  the  General  Assembly,  except  as  otherwise  provided  in 
this  constitution. 

Sec.  2^.  The  election  and  appointment  of  all  officers  and  the  filling 
of  all  vacancies,  not  otherwise  provided  for  by  this  constitution  or  the 
constitution  of  the  United  States,  shall  be  made  in  such  manner  as  may 
be  directed  by  law :  but  no  appointing  power  shall  be  exercised  by  the 
General  Assembly,  except  as  prescribed  in  this  constitution  and  in  the 
election  of  United  States  Senators;  and  in  .these  cases,  the  votes  shall 
be  taken  "viva  voce.*' 

Sec.  28.  The  General  Assembly  shall  have  no  power  to  pass  retro- 
active laws  or  laws  impairing  the  obligation  of  contracts;  but  may  by 
general  laws,  authorize  courts  to  carry  into  effect  upon  such  terms  as 
shall  be  just  and  equitable,  the  manifest  intention  of  parties  and  officers 
by  curing  omissions,  defects  and  errors  in  instruments  and  proceedings 
arising  out  of  their  want  of  conformity  with  the  laws  of  this  state. 

ARTICLE  13. 

Sec.  I.  The  General  Assembly  shall  pass  no  special  act  conferring 
corporate  power. 

Sec.  2.  Corporations  may  be  formed  under  general  laws;  but  all 
such  lav.s  may,  from  time  to  time,  be  altered  or  repealed. 

Sec.  6.  The  General  Assembly  shall  provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  laws  and  restrict  their 
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power  of  taxation,  assessment,  borrowing  money,  contracting  debts  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power. 

I  omit  the  article  in  relation  to  the  judiciary. 

Mr.  Thomas:  Does  the  second  section  of  Article  13  apply  to  all 
municipal  corporations,  in  your  judgment? 

Judge  King:  Yes,  sir.  The  supreme  court  have  never  directly 
said  that,  but  the  language  is  not  different  than  the  first  section:  "The 
general  assembly  shall  pass  no  special  act  conferring  corporate  power." 
It  was  6riginally  argued  that  that  applied  to  private  or  quasi-public  cor- 
porations, like  public  service  corporations,  and  did  not  apply  to  munic- 
ipal corporations,  but  the  supreme  court  has  over  and  over  again  held 
it  was  just  as  applicable  to  municipal  corporations  as  the  sixth  sec- 
tion of  the  same  article,  which  expressly  authorizes  the  general  assembly 
to  provide  for  the  organization  of  cities  and  incorporated  villages.  I 
know  of  no  reason  why  the  second  section  is  not  as  applicable  to  mu- 
nicipal as  to  private  corporations. 

Mr.  Thomas:  Is  it  your  opinion,  then,  that  section  6  is  merely  a 
qualification  of  sections  i  and  2  of  article  13 ;  that  is,  that  while  the 
legislature  may  permit  private  corporations  to  organize  in  such  form  as 
they  see  fit  under  general  laws,  under  section  6  the  legislature  must  go 
further  and  provide  the  organization? 

Judi^e  King:  Yes,  sir.  Section  2  has  never  been  construed  by  the 
legislature  to  be  different  than  section  6.  There  is  not  a  statute  that 
was  ever  passed  in  the  state  of  Ohio  relating  to  private  corporations 
that  did  not  go  forward  and  tell  how  they  must  be  organized  since 
the  adoption  of  this  constitution,  but  they  must  be  organized  under 
general  laws.  So  that  all  the  general  laws  relating  to  private  corpora- 
tions provide  for  the  organization. 

The  advocates  of  this  discretionary  power  cite  a  large  number  of 
decisions  of  the  courts  in  Ohio,  some  of  which  at  least,  imply  that  such 
power  exists,  and  I  desire  to  refer  briefly  to  some  of  these. 

In  State  vs.  Clerk  of  Chillicothe,  7  O.  S.  355,  the  city  of  Chilli- 
cothe  established  a  water  works  system,  provided  for  and  elected  a  board 
ot  waterworks  trustees  by  ordinances  duly  passed,  and  subsequently 
abolished  the  board  by  a  repeal  of  the  ordinance  authorizing  it.  A  gen- 
tleman elected  to  the  office  of  water  works  trustees  brought  suit  to  compel 
the  clerk  to  issue  him  a  certificate  of  his  election.  It  was  refused  by 
the  court,  on  the  ground  that  the  city  having  dstablished  it  and  dis- 
established it  by  a  repealing  ordinance,  it  not  appearing  that  an3rthing 
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had  been  done  under  the  ordinance  estabhshing  the  waterworks  or  that 
the  city  had  any  waterworks  that  required  the  services  of.  a  board  of 
trustees,  or  not  having  done  anything  under  its  original  declaration  or 
intention,  it  had  a  right  to  recall  that  and  repent,  if  it  chose.  Nothing 
is  decided  in  that  case  as  to  the  power  of  the  city  to  establish  water 
works  or  not,  as  it  pleased,  and  elect  a  board  of  water  works  trustees  or 
not,  as  it  pleased.  But  had  it  so  decided,  I  am  not  here  to  contend  that 
the  decision  would  have  been  wrong. 

In  State  vs.  Covington,  29  O.  S.,  102,  we  have  one  of  the  most 
important  of  the  decisions  of  the  supreme  court  holding  an  act  relat- 
ing to  Cincinnati  to  be  a  special  act,  and  not  one  of  a  general  nature, 
and  holding  that  it  was  constitutional  in  that  it  did  not  confer  cor- 
porate power  and  was  not  an  act  of  a  general  nature  and,  therefore,  it 
was  not  required  that  it  have  a  uniform  operation  throughout  the  state. 
It  was  an  act  relating  to  the  police  force  of  cities  of  the  first  class, 
having  a  population  of  200,000  or  over  and  did  apply  only  to  Cincin- 
nati; and  provided  for  the  appointment  of  a  board  of  police  commis- 
sioners by  the  governor. 

I  can  find  no  reason  why  that  act  was  not  constitutional,  if  it  did 
not  as  the  court  violate  the  provision  of  the  constitution  forbidding  the 
conferring  of  corporate  power  by  a  special  act,  or  was  not  in  conflict 
with  Sec.  6  of  Art.  13.  There  is  nothing  in  the  opinion  or  judgment 
aflfecting  this  question  one  way  or  the  other. 

The  case  of  Smith  vs.  Lynch,  29  O.  S.  261,  was  brought  to  restrain 
the  collection  of  a  tax  assessed  by  the  Board  of  Health  of  a  village 
upon  the  plaintiflf's  lands,  to  pay  the  expense  of  removing  a  nuisance 
from  the  same.  It  was  claimed  the  ordinance  establishing  the  board  of 
health  was  not  read  on  three  separate  days  and  that  the  yeas  and  nays 
of  members  of  council  were  not  recorded  in  voting  for  a  suspension  of 
the  rules,  and  that  a  majority  of  the  members  did  not  so  vote ;  also  that 
it  was  not  a  local  board.  The  case  was  tried  in  the  Superior  Court  of 
Cleveland,  went  by  appeal  to  the  District  court  and  was  dismissed  by  the 
District  Court  on  the  ground  that  the  Superior  Court  had  no  jurisdic- 
tion of  the  action.    That  question  was  also  in  the  Supreme  Court. 

Judge  Welch,  Chief  Justice,  on  page  263,  says :   "The  questions  are : 

First — Had  the  Superior  Court  jurisdiction? 

Second — Are  the  requirements  of  the  statute  as  to  the  manner  of 
passing  an  ordinance  mandatory  or  are  they  merely  directory? 
37 
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Third.  If  these  requirements  are  mandatory,  are  the  persons  so 
acting  to  be  regarded  as  a  Board  of  Health  de  facto? 

We  are  satisfied  that  the  last  named  of  these  questions  must  be. 
answered  in  the  affirmative.  It  is  unnecessary,  therefore,  to  consider 
the  first  and  second  questions." 

And  the  court  held  that  these  were  officers  de  facto.  The  court  says 
the  board  was  created  under  a  statute  authorizing  the  council  to  estab- 
lish the  board  and  to  fill  it  by  appointment.  The  statute  in  question 
is  section  303-325,  constituting  chapter  23  of  the  municipal  code,  passed 
in  1869.    This  chapter  related  to  boards  of  health. 

The  court  further  says  in  the  opinion  upon  the  question  whether 
the  members  of  the  board  of  health  were  officers  de  facto  (that  is,  holding 
under  color  of  title)  : 

"True,  until  the  council  act  in  the  premises,  it  is  a  mere 
potentiality  in  their  hands;  yet,  it  is  none  the  less,  an  of- 
fice known  to  the  law  and  provided  for  by  the  law.  Where 
the  council  assume  to  establish  the  board  under  the  law  and 
to  appoint  its  members,  there  is  no  good  reason  why  an  irreg- 
ularity or  illegality  in  the  act  of  establishing  the  office,  any 
more  than  an  irregularity  or  illegality  in  the  appointment  of 
the  officers,  should  be  held  as  rendering  the  acts  of  the  officers 
void,  and  themselves  mere  trespassers." 

I^  read  this  much  for  the  purpose  of  showing  that  the  court  refers 
to  the  discretionary  power  of  the  council  to  establish  the  board  and  it 
is  not  a  reality  until  the  council  act  by  establishing  it.  It  then  becomes 
a  real  thing.  If  irregularity  crept  into  the  passage  of  the  ordinance, 
that  left  members  of  the  Board  of  Health  thereafter  appointed,  as  de 
facto  officers,  because  they  were  in  office  pursuant  to  the  state  law 
authorizing  the  council  to  establish  the  board  and  pursuant  to  a  de- 
fective ordinance  establishing  the  board  in  that  particular  municipality. 

The  case  of  the  State  vs.  Heinmiller,  38  O.  S.,  loi,  is  cited,  but 
does  not  seem  at  all  to  bear  upon  this  subject.  The  city  council  of  Co- 
lumbus established,  by  ordinance,  the  office  of  fire  engineer,  which  it 
was  authorized  to  do  by  law,  and  one  .was  appointed  by  the  mayor; 
chaff^es  were  filed  against  him  and  he  was  suspended,  and  the  de- 
fendant. Heinmiller,  appointed  in  his  place,  and  his  appointment  re- 
ported to  the  council,  as  well  as  the  suspension  of  the  former  engi- 
neer: and  the  action  of  the  mayor  in  suspending  the  former  engi- 
neer and   the   appointment   of   Heinmiller  was   not   approved,   and    the 
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question  was,  whether  the  council  had  a  right  to  pass  upon  that  sus- 
pension and  approve  or  disapprove  it.  Section  1749  authorized  the 
mayor  to  suspend  any  officer  appointed  by  him  under  the  authority  of 
any  law  or  ordinance,  for  sufficient  cause,  and  appoint  a  person  to  fill 
the  temporary  vacancy,  and  also  that  he  should  report  the  suspension 
and  cause  thereof  and  all  appointments  to  the  next  meeting  of  the 
council.  The  court  simply  held  that  the  disapproval  by  the  council  ter- 
minates the  vacancy  caused  by  suspension. 

Mr.  Price :    This  was  a  suit  in  quo  warranto  ? 

Judge  King:     Yes,  sir;     I  think  it  was. 

Mr.  Price:  Then,  if  I  understand  quo  warranto  right,  the  relator 
had  to  show  he  had  a  better  right  and  title  to  the  office  than  the  man 
who  was  in;  and  didn't  the  court  oust  Heinmiller  and  put  the  relator  in? 

Judge  King :     It  certainly  did. 

Mr.  Price :  Does  not  quo  warranto  bring  up  the  question  as  to  who 
has  the  titte  t©  the  office  and  the  constitutionality? 

Judge  King:  The  parties  might  have  but  did  not  bring  up  the 
constitutionality,  but  did  bring  up  the  title  to  the  office. 

Mr.  Price:    The  question  of  constitutionality  is  raised  all  the  time? 

Judge  King :  It  was  not  in  question  ©r  discussed  in  that  case.  The 
question  was  whether  the  council  had  any  power  to  disapprove  the  sus- 
pension as  well  as  confirm  the  appointment.  It  was  conceded  they  had 
the  power  to  vote  on  Xhz  confirmation  of  the  appointment,  but  it  wa« 
claimed  they  did  not  have  the  power  to  disapprove  of  the  suspension, 
and  therefore  there  was  a  vacancy. 

Mr.  King:  Would  the  court  oust  a  man  from  an  unconstitutional 
office  when  there  is  no  office  in  fact? 

Judge  King :  Yes,  but  I  will  answer  that  question  this  way :  The 
office  of  chief  engineer  of  the  fire  department,  being  established  by  a 
general  law,  was  a  constitutional  office,  but  was  not  a  part  of  the  organiza- 
tion of  the  city.  These  men  were  simply  agents  of  the  people  to  take 
care  of  the  fire  department.  They  were  not  governing  powers.  They 
had  not  any  power  whatever  to  contract.  They  had  not  any  power  what- 
ever to  govern  the  city.  They  had  not  any  more  authority  than  the 
lowest  fireman  in  the  grade  had,  except  as  they  had  it  for  discipline  and 
organization  and  control  of  that  particular  department. 

Mr.  Price:     Were  they  officers  of  the  city? 

Judge  King:     Yes,  sir;     they  were. 
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In  State  v.  Anderson,  45  O.  S.,  196,  it  is  decided  that  in  the  organiza- 
tion of  the  city  council,  as  provided  for  by  section  1676  of  the  Revised 
Statutes,  where  the  council  consisted  of  six  members,  and  A  received  3, 
C  2,  and  H  i  vote  for  the  office  of  president,  A  was  legally  elected. 

Gordon  v.  The  State,  46  O.  S.,  607,  is  a  decision  holding  constitu- 
tional, the  local  option  law  passed  in  March,  1888.  I  find  nothing  in  it 
that  bears  upon  the  question  here  involved. 

The  case  of  State  v.  Bryson,  44  O.  S.,  457,  is  another  ca»s  relating 
to  the  appointment  of  a  fire  engineer  in  the  city  of  Columbus.  It  con- 
tains nothing  new  beyond  what  is  found  in  the  case  of  State  v.  Hein- 
miller. 

The  Satte  v.  Gardner,  54  O.  S.,  24,  decides  that  in  a  prosecution  for 
offering  a  bribe  to  an  officer,  who  is  acting  as  such  under  a  statute  provid- 
ing for  the  government  of  a  municipal  corporation,  the  defendant  can- 
not question  the  constitutionality  of  the  statute.  Gardner  was  indicted 
for  offering  a  bribe  to  the  city  engineer  of  Akron  and  demurred  to  the 
indictment  on  the  ground  that  the  city  engineer  was  filling  an  imconstitu- 
tional  office.  The  demurrer  was  sustained  and  the  defendant  discharged. 
The  prosecuting  attom^ey  took  the  question  to  the  Supreme  Court.  Two 
questions  were  presented :  Whether  the  act  providing  for  the  municipal 
government  of  the  city  of  Akron  was  constitutional  and  whether,  if  im- 
constitutional,  the  qu«estion  could  be  raised  in  this  proceeding.  The  lat- 
ter question  is  the  one  upon  which  the  decision  of  the  majority  of  the 
court  turns.  The  opinion  in  the  case  was  by  Judge  Bradberry.  Judge 
Spear  felt  the  qu'estion  important  enough  to  write  a  concurring  opinion. 
The  substance  of  both  is  that,  although  the  statute  Creating  the  govern- 
ment for  Akron  was  unconstitutional,  still  that  question  could  not  be 
raised  in  a  proceeding  in  a  case  in  which  one  person  was  charged  with 
attempting  to  bribe  an  officer  created  by  that  unconstitutional  law.  The 
Court  were  not  unanimous  in  deciding  the  case. 

I  observe,  however,  this  language  in  the  opinion  of  Judge  Spear, 
on  page  45 : 

'The  Constitution  recognizes  municipal  corporations  and  author- 
izes the  Generad  Assembly  to  organize  them  and  adopt  methods  by  which 
they  may  be  provided  with  officers  for  the.ir  government.  The  office  in 
question  in  the  case  at  bar,  is  one  which  may  be  so  provided;  in  effect, 
therefore,  the  Constitution  creates  the  office." 

The  judge  made  those  remarks  in  comment  of  the  case  of  Ex  parte 
Strang,  21  O.  S.,  610.  in  which  Strang  sought  to  avoid  a  conviction  by 
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the  police  court  of  Cincinnati,  claiming  .that  the  person  before  whom  he 
was  tried  was  not  the  police  judge,  but  was  an  appointee  of  the  mayor 
under  an  unconstitutional  law,  the  judge  being  temporarily  absent,  and 
in  which  the  court  had  decided  that  it  was  sufficient  if  the  judge  derived 
his  appointment  from  one  having  colorable  authority  to  appoint,  and  that 
an  act  of  the  General  Assembly,  though  not  warranted  by  the  constitution, 
would  give  such  authority.  Judge  Speer,  on  page  47,  further  says, 
speaking  of  the  case  of  Norton  against  Shelby  county,  118  U.  S.,  425, 
which  went  up  from  the  state  of  Tennessee,  that  in  that  case,  there  was 
according  to  the  holding  of  the  Supreme  Court  of  Tennessee,  no  power 
in  the  legislature  to  authorize  the  appointment  of  county  commissioners, 
with  such  powers  by  any  form  or  statute,  "while  in  our  case,  the  power 
to  create  a  board  of  city  commissioners  for  Akron  is  unquestioned,  and 
if  the  proper  classification  has  been  prescribed,  no  one  doubts  that  it  is  a 
board  de  jure/* 

Again  on  the  same  subject,  on  page  53,  the  judge  says : 

**By  the  act  in  question,  local  governments  are  erected  in  the  cities 
coming  within  the  description  and  the  necessary  officers  are  provided  to 
carry  on  the  government  in  those  localities." 

The  dissenting  opinion  in  that  case  is  based  principally  upon  the 
authority  of  the  Supreme  Court  of  the  United  States  in  the  case  re- 
ferred to  by  Judge  Spear.  It  is  not  necessary  that  we  here  now  attempt 
to  reconcile  conflicting  views,  as  they  have  no  bearing  upon  the  question 
before  us. 

In  the  State  vs.  Mulvihill,  13  W.  L.  B.,  569,  decided  by  the  Court 
of  Common  Pleas  of  Hamilton  county  in  1885,  it  was  held  that  under 
the  statutes  of  the  state,  an  office  of  wharf-master  could  be  filled  by 
election.  Contention  arose  from  apparent  conflict  in  the  statutes.  One 
section,  that  of  section  444  of  the  municipal  code  of  1869,  provided  that 
council  might  appoint  a  wharf-master,  while  section  64  provided  that  all 
appointments  of  officers  of  municipal  corporations  created  by  law  or 
ordinance  should  be  made  by  the  mayor  and  all  others  should  be  elected 
by  the  people. 

I  have,  so  far  as  I  know,  covered  all  the  decisions  which  bear  upon 
this  question  to  which  my  attention  has  been  called,  and  I  may  concede 
that  while  none  of  them  are  expressly  in  point,  some  of  them  seem  to 
imply  power  on  the  part  of  the  legislature  to  invest  the  municipality 
with  the  discretion  to  create  offices,  when  and  as  it  may  deem  best.  Yet 
not  one  case  in  Ohio  can  be  found  passing  upon  this  question  distinctly. 
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Again,  if  there  could  be  found  such  a  case,  it  is  an  assumption  to  say  that 
we  are  to  be  guided  by  them. 

You  gentlemen  are  brought  together  in  extraordinary  session.  Why? 
Because  after  more  than  fifty  years  of  legislation  and  decision,  it  has 
been  found  and  the  highest  court  in  the  state  has  held  that  the  doctrine 
established  by  the  decisions  of  the  court  and  acted  upon  by  twenty-five 
legislatures,  have  been  based  upon  a  wrong  consideration  of  the  con- 
stitution. If  this  consideration  has  been  wrong  as  relating  to  classifica- 
tion and  the  conferring  of  corporate  powers  by  special  acts,  why  not 
wrong  upon  the  question  of  organization?  I  concede  that  not  only  has 
the  Supreme  Court  not  decided  this  question  in  behalf  of  the  view  which 
I  present,  but  they  have  never  decided  its  opposite,  and  so  far  as  decis- 
ion goes,  in  view  of  other  decisions  already  made  in  the  Toledo  and 
Cleveland  cases,  are  now  at  liberty  to  determine,  if  the  question  be  raised, 
entirely  de  novo,  the  constitutional  question. 

Now,  upon  what  is  based  my  conclusion  in  this  matter?  Upon  the 
language  of  section  6,  Article  13  of  the  constitution,  in  connection  with 
the  other  clauses  of  the  constitution.  Section  6,  of  Article  13, 
has  never  received  judicial  consideration  in  Ohio.  This  is  a  curi- 
ous fact,  but  it  stands  there  as  a  constitutional  provision  that  has  never 
been  called  to  the  attention  of  the  court  by  anybody.  The  cases  that 
have  been  cited,  where  there  is  an  allusion  to  this  subject  of  appoint- 
ment or  discretionary  power,  have  been  decided  upon  the  assumed  ex- 
istence of  the  right  by  both  the  counsel  and  court. 

"The  General  Assembly  shall  provide  for  the  organization  of  cities 
*  *  by  general  laws  ;'*  in  my  opinion,  that  means  that  the  General  As- 
sembly shall  provide  the  plan  of  organization.  It  shall  provide  for  their 
organizatioia.  The  constitution  did  not  say  that  the  General  Assembly 
should  provide  that  cities  might  organize,  but  it  said  that  the  General 
Assembly  should  provide  for  an  organization  by  the  cities,  by  general 
laws.  It  also  said  it  should  pass  no  special  act  conferring  corf)orate 
powers,  and  that  all  laws  of  a  general  nature  should  have  uniform  opera- 
tion throughout  the  state. 

Judge  Spear  says,  as  quoted  above:  "The  constitution  recognizes 
municipal  corporations  and  authorizes  the  General  Assembly  to  organize 
them  and  adopt  methods  by  which  they  may  be  provided  with  officers 
for  their  government." 

Had  he  added  to  this,  "by  general  laws  having  a  uniform  operation 
throughout  the  state,"  he  would  have  expressed  the  entire  constitutional 
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provision  upon  that  subject.  The  constitution  does  recognize  municipal 
corporations  and  it  does  authorize  the  General  Assembly,  by  general 
law,  not  exactly  to  organize  them,  but  to  provide  a  plan  of  organization 
for  them,  which  the  people  put  in  force  and  organize. 

Now,  then,  the  plan  to  be  devised,  so  far  as  it  comes  within  the 
term  "organization,"  in  my  opinion,  must  be  by  general  law,  uniform 
in  its  operation  throughout  the  state  upon  all  subjects  amenable  to  it. 
The  Supreme  Court  have  apparently  determined  that  the  classification 
of  municipal  corporations  is  the  classification  provided  in  the  constitu- 
tion, cities  and  villages.  These  are  the  two  classes.  The  law,  then,  that 
must  have  a  uniform  operation  and  be  general,  must  apply  to  cities, 
another  may  apply  to  villages  and  may  diflfer  in  its  terms  and  forms  and 
plans  from  that  applicable  to  cities,  for  it  must  be  general  as  to  cities 
and  general  as  to  villages.  Whatever  is  essential  to  the  plan  of  organiza- 
tion, is  the  thing  that  must  be  general  and  uniform. 

Now,  there  are  many  things  which  the  municipal  corporation  will 
be  called  upon  to  do,  varying  in  locality,  in  physical  environment  and  in 
population,  and  many  other  things,  and  it  may  be  said  that  a  law  in 
detail  providing  the  number  of  agencies  and  agents  that  are  necessary  to 
carry  out  a  plan  or  municipal  organization,  cannot  be  the  same  in  Paines- 
ville  as  in  Cleveland;  in  Bowling  Green  as  in  Cincinnati.  Conceded, 
but  these  are  details.  These  agencies  and  agents  are  not  a  part  of  the 
form  of  organization.  There  lies  the  distinction.  It  is  organization  to 
provide  that  a  city  shall  have  a  mayor,  and  if  you  provide  for  a  mayor, 
then  you  must  provide  for  one  in  every  city  in  the  state  and  you  cannot 
provide  that  the  council  or  the  people  may  have  one,  or  not,  as  they 
decide.  If  you  provide  for  a  council  of  either  one  or  two  bodies,  you 
must  provide  the  same  in  every  city  in  the  state,  and  in  my  judgment, 
if  yon  provide  an  administrative  department,  that  is  the  department  that 
is  to  carry  into  force  and  effect  the  laws  of  the  state  and  the  ordinances 
passed  by  the  council.  You  must  provide  a  head  for  that  and  the  man- 
ner of  its  selection.  If  you  divide  that  administrative  part  of  the  gov- 
ernment into  subdivisions  of  equal  authority  and  have  two  or  more  heads, 
you  must  previde  for  those  and  for  their  selection  by  general  law.  That 
is  organization. 

Now,  when  you  have  classified  the  city;  its  legislative,  its  judicial, 
its  executive,  and  its  administrative  head  or  heads;  have  provided  how 
many  divisions  there  shall  be  in  the  administration  of  the  city  affairs; 
established  the  form  of  the  head  and  the  manner  of  his  selection,  you 
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have  c^one  as  far,  in  the  organization  part,  as  in  my  judgment,  it  is  at 
all  necessary  under  the  constitution,  to  go.  These  may  be  authorized  to 
employ  such  agencies  as  the  exigencies  of  the  times,  the  necessities  of  the 
people,  the  population,  the  situation,  the  surroundings,  physical  and  other- 
wise, any  or  all  may  require.  You  can  say  in  your  code  that  the  council 
may  provide  provisions  in  relation  to  health.  You  must  have  that  de- 
partment under  some  supreme  head,  however,  which  you  have  denom- 
inated. In  other  words,  if  you  put  it  in  a  division  which  you  have  made 
in  your  code,  it  is  discretionary  if  you  establish  it  with  a  separate  and 
distinct  head  it  must  be  mandatory. 

Now,  what  are  these  discretionary  officers?  Qiief  engineer  of  the 
fire,  and  chief  of  the  police  departments;  city  civil  engineers;  street 
superintendents  or  commissioners;  superintendents  of  the  water  works; 
superintendents  of  the  infirmaries ;  librarians,  if  you  have  libraries ;  wharf- 
masters  ;  inspectors  of  perhaps  a  dozen  diflferent  varieties  and  kinds  and 
all  the  army  of  employes  of  diflferent  grades,  which. may  be  required  in 
these  diflferent  departments,  according  to  the  necessities  thereof. 

I  read  occasionally  that  it  is  an  impossibility  for  the  legislature  to' 
provide  a  plan  of  government  that  will  govern  the  largest  and  the  smallest 
city  eflfectively  and  well.  I  do  not  believe  it.  I  believe  that  if  the  plan  is 
not  too  cumbersone,  that  it  can  be  made  eflfectivc  in  the  largest  as  well 
as  in  the  smallest  city.  How  are  these  private  corporations  or  quasi- 
public  corporations  managed  with  a  single  head?  Transportation  com- 
panies covering  the  continent  and  having  as  many  as  20,000  employes 
and  more  are  governed  from  a  single  general  manager's  office.  Manufac- 
turing corporations  with  a  billion  dollars  of  capital?  No  city  in  Ohio 
is  assessed  to  that  amount  or  a  third  of  it.  Why,  then,  should  this  plan 
be  so  elaborate  in  departmental  heads  that  it  cannot  be  economically 
adapted  to  the  city  of  5000?  Why  cannot  the  simplest  form  of  organi- 
zation be  made  sufficiently  strong  to  practically  and  economically  govern 
the  cities  of  Cleveland  and  Cincinnati. 

Judge    Spear   says    in    his   concurring   opinion    above    referred    to, 

page  53 : 

''Governments  are  erected  in  cities  coming  within  the  description 
and  the  necessary  officers  are  provided  to  carry  on  the  government  in 
those  localities." 

The  act  he  w^as  considering  was  special,  no  doubt,  and  unconstitu- 
tional, but  had  it  been  general  and  come  within  his  definition  that  the 
governments  were  erected  by  the  legislature  and  the  necessary  officers 
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provided  by  general  law  to  carry  on  the  government,  the  act  would 
have  been  constitutional.  It  would,  in  other  words,  have  fulfilled  the 
requirements  of  Section  6  of  Article  13. 

Now,  because  of  this,  I  say  you  cannot  constitutionally  confer  upon 
the  municipality,  the  right  to  create  administrative  departments  and  ap- 
point or  elect  administrators  thereof,  but  you  can  just  as  easily  and  simply 
say  that  there  shall  be  a  mayor  who  shall  be  the  head  of  a  city,  to  look 
after  its  wants  and  requirements.  There  shall  be  a  council  to  legislate 
for  these  needs  and  the  work  of  organizing  and  maintaining  the  fire 
or  police  or  board  of  health,  if  you  please,  shall  be  placed  in  a  depart- 
ment under  a  single  head,  who  shall  be  responsible  for  their  manage- 
ment. Elect  him  by  the  people  or  appoint  him  by  the  mayor.  It  is  not 
too  much  work  for  one  man.  Men  in  private  business  are  found  every 
day  and  you  can  find  them  in  every  city  in  Ohio  that  when  the  obligation 
is  put  upon  them,  will  have  no  difficulty  whatever  in  successfully  carrying 
out  the  management  of  such  a  department.  You  can  say  that  the  depart- 
ment of  public  service  shall  include  the  streets  and  the  sewers,  docks, 
wharves,  if  there  are  any,  or  waterworks  and  cemeteries  and  such  other 
things  as  may  exist,  and  shall  be  under  the  control  of  one  man.  Give 
it  whatever  name  you  please.  It  is  a  department.  If  you  subdivide  and 
make  another  department  out  of  it,  you  must  provide  another  head,  but 
what  you  want  is  heads  of  these  administrative  departments. 

You  have  a  department  of  accounts  and  you  must  provide  a  head. 
These  men  are  to  be  elected  by  the  people  or  appointed  by  the  mayor, 
as  you  may  determine,  or  part  of  them  in  one  way  and  part  in  the  other, 
but  such  a  plan,  I  have  no  hesitancy  in  affirming,  can  be  made  successful 
in  every  city  in  Ohio  and  when  adopted,  it  will  be  entirely  constitutional. 
While  if  you  say  that  the  Legislature  may  or  may  not  have  this,  that 
or  the  other  department,  invites  not  only  attack  but  almost  the  certainty 
of  the  destruction  of  the  work  of  this  General  Assembly. 

Mr.  Price:  I  want  to  ask  whether  there  have  not  always  been 
among  the  bar  of  Ohio  a  great  many  lawyers  who  thought  that  the 
classification  adopted  by  the  first  code  as  well  as  the  second  code  and 
sustained  by  our  supreme  court  was  a  forced  construction  of  the  consti- 
tution, or  a  reading  into  the  constitution  of  something  that  is  not  there? 

Judge  King:  I  think  that  is  true.  I  can  only  say,  quoting  from 
second  hand,  that  I  know  that  judges  of  the  supreme  court  of  the  state 
who  sat  in  the  court  and  concurred  in  the  opinion  in  Walker  vs.  Cincin- 
nati, in  21  Ohio  State,  authorizing  the  city  of  Cincinnati  to  build  a  rail- 
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road,  said,  and  I  have  heard  it  reported  that  every  one  of  them  said 
before  he  died,  that  the  decision  and  the  opinion  in  that  case  was  wrong 
and  contrary  to  the  constitution. 

Mr.  Price:  The  power  of  council  to  bring  into  life  an  office  when 
authorized  by  the  legislature  to  do  so  having  been  before  the  court  in 
so  many  cases,  in  three  cases,  where  the  constitutionality  would  come  up 
perforce  direct,  and  no  lawyer  in  those  cases  having  ventured  to  raise 
the  question  when  such  office  was  created  under  a  general  law,  isn't  that 
a  pretty  good  evidence  that  the  bar  of  Ohio,  as  well  as  the  courts,  have 
gone  on  the  settled  presumption,  almost,  that  that  could  be  done? 

Judge  King:  If  you  mean  that  they  could  create  offices  which  are 
not  a  part  of  the  municipal  organization  and  not  essentially  to  enable 
any  city  to  go  forward  as  a  corporation,  I  think  probably  that  is  true; 
but  I  don't  think  that  the  bar  of  Ohio  will  to  any  great  extent  say  that 
the  question  of  organization  could  be  submitted  to  the  discretionary  power 
of  the  city  council. 

Mr.  Price :  Suppose  the  first  code  that  was  passed  had  a  provision 
for  a  mayor  and  five  trustees  and  a  recorder  and  thereupon  declared, 
in  eflFect,  that  that  constituted  the  organization  of  the  municipality.  Who 
determines  the  point  of  limitation  between  organization  and  that  which 
is  not  organization? 

Jud^e  King:  The  court  after  the  legislature.  The  legislature  has 
the  first  right  to  determine.  If  the  legislature  does  it  by  a  general  law 
having  a  uniform  operation  throughout  the  state,  that  is  organization. 

Mr.  Price:  Suppose  we  would  pass  a  general  law  complying  with 
the  requisites  of  the  constitution  and  differentiating  the  executive  from 
the  legislative  powers  in  the  municipality, — in  other  words,  creating  a 
mayor  and  a  council,  the  mayor  having  the  executive  head  and  the 
council  being  the  legislative  body,  and  declared  the  municipality  is  organ- 
ized.    Is  it  organized? 

Judge  King:  I  think  it  is,  if  you  say  so.  The  point  I  make  is 
that  you  must  make  it  uniform,  adopting  now  the  language  of  the 
supreme  court  which  is  that  that  means  it  must  have  a  uniform  operation 
upon  all  subjects  of  the  same  class. 

Mr.  Price:  Suppose  we  pass  a  general  law  saying  in  all  munici- 
palities of  the  state  where  a  municipality  owns  a  system  of  sewers  the 
council  shall  by  ordinance  create  the  offices  of  sewer  commissioners, 
not  fewer  than  one  and  not  to  exceed  five  in  number.  What  do  you 
think  about  that  being  constitutional  ? 
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Judge  King:  I  say  it  would  not  be  because  you  have  undertaken  to 
provide  that  the  cities  may  organize.  You  can  establish  if  you  pleas  a 
general  sewer  department.  If  you  do  that,  you  must  provide  somebody 
to  run  it.  Or  you  can  do  what  nearly  all  these  codes  that  I  have  seen  do, 
put  the  sewer  department  under  some  other  head.  Then  you  don't 
need  to  say  anything  about  it,  except  regulating  the  manner  in  which 
contracts  shall  be  made  and  assessments  made.  The  council,  with  that 
kind  of  a  code,  could  go  to  work  and  establish  any  kind  of  commis- 
sion it  pleases  to  take  charge  of  the  management  of  these  sewers. 

Mr.  Price:  What  is  the  difference  between  the  office  of  sewer 
commissioner  in  a  municipality  and  the  fire  engineer? 

Judge  King:  I  think  there  is  a  g^eat  deal,  although,  perhaps,  that 
is  a  matter  that  may  bear  debate. 

The  second  question  to  which  I  desire  to  call  your  attention  is 
upon  the  necessity  to  pass  a  remedial  or  curative  statute.  How  far  the 
decisions  of  the  court  are  going,  in  over-turning  vested  rights,  in  an- 
nihilating proper  investments,  may  be  impossible  to  prophecy.  It  is  clear 
however,  that  it  is  very  likely  considerable  harm  will  be  done.  I  do 
not  expect,  I  do  not  desire  to  ask  this  honorable  body  to  undertake  to 
reverse  the  courts  of  the  state.  I  am  convinced  that  the  faults  resulting 
from  the  classification  of  cities  in  Ohio  has  grown  to  be  so  great  that 
to  return  to  constitutional  first  principles  was  demanded,  but  we  cannot 
overlook  this  truth,  that  the  Supreme  Court  of  this  state  has  repeatedly 
decided  just  such  classification  to  be  valid  enactments.  And  thereby  it 
has  established  in  the  state  of  Ohio  a  rule  of  property,  based  upon  the 
decisions  of  the  highest  and  ablest  courts,  a  condition  that  should  not 
be  overturned  except  upon  great  and  overwhelming  public  exigency. 
The  doctrine  upon  that  point  is  called  the  doctrine  of  stare  decisis,  mean- 
ing, To  abide  by,  or  adhere  to  decided  cases. 

"When  a  point  has  been  settled  by  a  decision,  it  forms  a  precedent 
which  is  not  afterward  to  be  departed  from/' 

The  rule  is, 

"To  abide  by  former  precedents,  stare  decisis,  where  the  same  points 
come  again  in  litigation,  as  well  to  keep  the  scale  of  justice  even  and 
steady,  and  not  liable  to  waver  with  every  new  judge's  opinion,  as  also 
because,  the  law  in  that  case  being  solemnly  declared  and  determined, 
what  before  was  uncertain,  and  perhaps  indifferent,  has  now  become  a 
permanent  rule,  which  it  is  not  in  the  breast  of  any  subsequent  judge 
to  alter  or  swerve  from  according  to  his  private  judgment,  but  accord- 
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ing  to  the  known  laws  and  customs  of  the  land;   not  delegated  to  pro- 
nounce a  new  law,  but  to  maintain  the  old  one." 
Brooms  Legal  Maxims,  7th  Ed.,  147. 

It  was  said  in  15  Wis.,  691,  that 

"Where  a  decision  related  to  the  validity  of  certain  modes  of  tran- 
sacting business,  and  a  change  of  decision  would  necessarily  invalidate 
everything  done  in  the  mode  prescribed  in  the  former  case,  this  maxim 
becomes  imperative  and  no  court  is  at  liberty  to  change  it. 

"An  erroneous  decision  subsequently  overruled,  though  the  law  of 
the  particular  case,  and  binding  on  the  parties  in  that  case,  does  not 
conclude  other  parties  having  rights  depending  upon  the  same  question." 
52  Minnestoa,  59. 

In  Fisher  vs.  Roricon  Iron  Company,  10  Wis.,  355,  the  constitu- 
tionality of  a  mill  dam  act  which  had  been  previously  sustained,  came 
against  before  the  Court,  which  said : 

"We  are  now  asked  to  depart  from  that  decision.  Ought  we  to  do 
it?  It  is  the  duty  of  this  branch  of  the  government  to  pass  finally  upon 
the  construction  of  the  law  and  determine  whether  the  legislature  in 
each  action  has  transcended  its  constitutional  limits ;  and  the  community 
has  a  right  to  expect  with  confidence  that  we  will  adhere  to  decisions 
made  upon  valid  arguments  and  due  considerations.  The  members  of 
the  court  may  change  entirely  every  six  years,  and  if  each  change  in  the 
organization  produced  a  change  in  the  decisions  and  the  diflferent  con- 
struction of  laws  under  which  immediate  rights  and  interests  have  be- 
come vested,  it  is  easy  to  see  that  the  consequences  will  be  most  per- 
nicious." 

And  they  declined  to  reconsider  the  constitutionality  of  the  act. 
It  is  also  said  that  the  courts  will  be  extremely  reluctant  to  pass  upon 
any  laws  which  have  not  in  any  way  received,  since  their  enactment, 
legislative  sanction.  At  any  rate,  the  reason  for  not  doing  it  will  be 
considered  as  to  the  length  of  time  the  law  has  been  in  force,  the  nu- 
merous decisions  under  it  and  the  hardships  and  injustice  likely  to 
arise  from  any  change,  and  whether  the  good  resulting  would  be  more  than 
counteracted  by  the  mischief  and  harm  which  would  follow.  As  is  said 
in  the  Supreme  Court  of  the  United  States  in 

Pollack  vs.  Farmers'  Loan  and  Trust  Co.,  157  U.  S.,  429-574: 

"Doubtless  the  doctrine  of  stare  decisis  is  a  salutary  one  and  to 
be  adhered  to  upon  all  proper  occasions,  but  it  only  arises  in  respect  to 
decisions  upon  the  points  in  issue." 
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That  case  involves  the  constitutionality  of  the  income  tax  case,  and 
was  decided  in  1894.  To  the  same  effect  is  the  opinion  of  Chief  Justice 
Marshall  in 

Cohens  vs.  Virginia,  6  Wheat,  264-299. 

Feame  on  Contingent  Remedies,  page  264,  in  the  edition  of  that 
ancient  and  able  work  published  in  1881,  says: 

"If  rules  and  maxims  of  law  were  to  ebb  and  flow  with  the  taste 
of  the  judge,  or  to  assume  that  shape  which  in  his  fancy  best  becomes 
the  times ;  if  the  decisions  of  one  case  were  not  to  be  ruled  by,  or  depend 
at  all  upon  former  determinations  in  other  cases  of  a  like  nature,  I 
should  be  glad  to  know  what  persons  would  venture  to  purchase  an 
estate  without  having  first  the  judgment  of  a  court  of  justice  respect- 
ing the  identical  title  which  he  means  to  purchase?  No  reliance  could 
be  had  upon  precedents ;  former  resolutions  upon  title  of  the  same  kind 
could  afford  him  no  assurance  at  all.  Nay,  even  a  decision  of  a  court 
of  justice  upon  the  very  identical  title  would  be  nothing  more  than  a 
precarious  temporary  security ;  the  principle  upon  which  it  was  founded 
in  the  course  of  a  few  years  becomes- antiquated ;  the  same  title  might 
be  again  drawn  into  dispute;  the  taste  and  fashioa.of  the  times  might 
be  improved,  and  on  that  ground  a  future  judge  might  hold  himself 
at  liberty  (if  not  consider  it  his  duty)  to  pay  as  little  regard  to  maxims 
and  decisions  of  those  who  went  before  him." 

In  Kemey  vs.  Buttles,  ist  O.  S.  Reports,  Judge  Ranney  says: 

**It  is  very  evident  that  the  simplest  justice  to  our  predecessors,  as 
well  as  the  public,  should  prevent  us  from  interfering  with  decisions 
deliberately  made,  merely  because  differences  of  opinion  might  exist 
between  them  and  us  upon  doubtful  and  difficult  questions  of  contract. 
And  when,  as  in  this  case,  the  decision  has  relation  to  large  amounts 
of  a  species  of  property  which  assumes  a  value  in  the  market,  changes 
hands,  and  is  dealt  with  upon  the  confidence  reposed  in  the  correctness 
of  the  highest  judicial  tribune  in  the  state,  nothing  short  of  the  most 
urgent  necessity  to  prevent  injustice,  or  vindicate  clear  and  obvious 
principles  of  law,  would  justify  us  from  departing  from  it." 

It  is  said  in  Black  on  Interpretations  of  Laws,  page  34, 

"That  the  principle  of  stare  decisis  applies  with  special  force  to 
the  construction  of  constitutions,  and  interpretations  once  deliberately 
put  upon  the  decisions  of  such  an  instrument  should  not  be  departed 
from  without  grave  reasons;  hence,  when  the  meaning  of  the  consti- 
tution upon  doubtful  questions  has  been  once  carefully  considered  and 
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judicially  decided,  every  reason  is  in  favor  of  a  steadfast  adherence  to 
the  authoritative  interpretation,  and  especially  is  this  so  when  the  ques- 
tion is  not  simply  as  to  the  constitutionality  of  the  law,  but  involves  the 
validity  of  contracts,  the  protection  of  vested  interests,  the  rights  of  in- 
nocent parties,  or  the  permanence  of  a  rulfe  of  property. 
Maddox  vs.  Graham,  2  Mete.  (Ky.)  56. 

I  present  these  statements  of  courts  and  law  writers  for  the  purpose 
of  impressing  the  proposition  that  in  Ohio  contracts  had  been  made 
based  upon  decisions  relating  to  the  classification  of  cities,  and  the 
passing  of  laws  in  relation  thereto  under  which  the  statute  authorizing 
the  granting  of  a  franchise  to  public  service  corporation  applicable  to  a 
city  of  a  certain  grade  and  was  supposed  to  be  constitutional  for  fifty 
years  in  the  history  of  this  state.  I  refer  to  franchises  because  that 
question  is  now  uppermost  but  there  are  no  doubt  many  other  con- 
tracts of  a  like  nature  and  interest  in  the  different  cities  of  Ohio,  that 
if  not  now  effected,  may  be  hereafter  by  decisions  such  as  that  recently 
rendered  by  the  Superior  Court  of  the  City  of  Cincinnati  in  relation 
to  franchises  of  the  street  railway  company  of  that  city.  If  these  laws 
or  any  of  them  are  held  unconstitutional,  then  it  is  true  that  the  eflfect, 
as  stated  above,  "The  validity  of  contracts,  the  protection  of  vested 
interests,  the  rights  of  innocent  parties,  and  the  permanence  of  a  rule 
of  property,''  will,  in  my  judgment,  fully  justify  the  action  of  this  leg- 
islature in  going  as  far  as  it  can  in  remedying  such  defects.  The 
constitutional  provisions  above  quoted,  Sections  28,  Article  2,  authorizes 
certain  legislation  of  this  kind.  It  provides  that  no  retroactive  laws 
or  laws  imparting  the  obligation  of  contracts  shall  be  passed,  but  that 
the  legislature  may  correct  mistakes  or  cure  defects,  etc.  How  far  the 
legislature  may  go  in  that  direction  may  be  somewhat  questionable. 
But  it  would  seem  that  a  law  rendering  valid  contracts  entered  into 
while  the  unconstitutional  law  was  in  force,  unquestioned,  ought  to  stand 
as  high  in  the  opinion  of  the  courts  as  the  attempt  to  bribe  an  uncon- 
stitutional officer,  if  I  may  use  that  expression,  as  held  in  54  O.  S.,  page 
24.  Remedial  statutes  generally  are  to  be  liberally  construed  by  the 
courts  and  upheld,  and  given  such  construction  as  will  best  advance  the 
remedy  provided  and  help  to  correct  the  mistake  against  which  it  is  timed. 

Black  on  Interpretations  of  Statutes,  page  307. 

Hudler  vs.  Golden,  36  N.  Y.,  446, 

Welter  vs.  Paine,  ist  O.  R.,  251, 

Hogett  vs.  Wallace,  28  N.  J.  Law,  523. 
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State  vs.  Blair,  32  Indiana,  313, 

State  vs.  Canton,  43  Missouri,  48, 

Cullerton  vs.  Mead,  22  Calif.,  95, 

Jackson  vs.  Warren,  32  Illinois,  331, 

Spraue  vs.  Lawrence,  33  Ala.,  674, 

Brown  vs.  Pendergast,  7  Allen  (Mass.),  427, 

Railroad  vs.  Dunn,  $2  Illinois,  260. 

"Remedial  statutes  are  those  which  are  made  to  reduce  such  de- 
fects and  abridge  such  superfluities  of  the  common  law  as  arise  either 
from  the  imperfection  of  all  human  laws,  from  change  of  time  and 
circumstances,  from  the  mistakes  and  unadvised  determinations  of  learned 
(or  even  learned)  judges,  or  from  any  other  cause  whatsoever." 
1st  Blackstone  Commentaries,  86, 
Endlich  on  Interpretations  of  Statutes,  107. 

Where  a  law  authorized  a  municipality  to  print  its  public  notices 
in  four  newspapers  of  the  corporation,  was  afterwards  so  amended  as  to 
provide  they  should  be  papers  having  Associated  Press  reports,  a  con- 
tract was  entered  into  with  one  newspaper  under  thre  original  act,  which 
did  not  have  Associated  Press  reports  and  continued  in  force  three 
years  after  the  amended  act  was  passed,  when  another  act  was  passed 
attempting  to  legalize  and  confirm  the  printing  of  municipal  notices  in 
such  papers.  It  was  held  that  it  should  be  given  the  meaning  the 
legislature  intended,  where  such  meaning  did  not  effect  vested  rights  or 
change  existing  contracts,  and  in  that  case  might  be  retrospective  as 
well  as  perspective. 

Peoples  vs.  Spicer,  99  N.  Y.,  225. 

It  was  held  in  Butler  vs.  Toledo,  5  O.  S.,  225, 

"That  the  reassessment  of  an  invalid  assessment,  made  under  an 
amendment  to  charter,  was  a  valid  law,  not  in  contravention  with  the 
constitution  of  1802." 

The  provision  in  that  constitution  was  slightly  different  from  the 
present  one. 

Section  16,  Article  8,  Bill  of  Rights. 
No  ex  post  facto  law  nor  any  law  impairing  the  validity  of  con- 
tracts shall  ever  be  made.  Under  this  it  is  held  that  retrospective  laws 
that  violated  no  principle  of  common  justice,  but  that  on  fhe  contrary 
were  in  furtherance  of  equity  and  good  morals  were  not  forbidden  in 
this  constitution. 

Trustees,  etc.  vs.  McGaughy,  2  O.  S.,  152, 
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Lewis  vs.  Mcllvaine,  i6  O.  R.,  347, 

Johnson  vs.  gently,   160  O.  R.,  97, 

Bartholomew  vs.  Bently,  i  O.  S.,  37, 

Kearney  vs.  Buttles,  j  O.  S.,  363, 

Bates  vs.  Lewis,  3  O.  S.,  459. 

"And  it  is  held  that  statutes  which  are  remedial  in  their  opera- 
tion, even  though  acting  on  pre-existing  rights,  obligations,  duties  and 
interests,  are  not  within  the  mistake  against  which  the  present  constitution 
is  intended  to  guard." 

Green  vs.  Campbell,  16  O.  S.,   11, 

Rareden  vs.  Holden,  15  O.  S.,   107, 

Goshem  vs.  Purcell,  11  O.  S.,  641, 

And  many  other  cases  cited. 

Applying  these  principles  more  particularly  to  the  question  before 
us,  we  have  a  case  where  millions  of  dollars  have  been  invested,  and 
a  large  number  of  people  are  interested,  and  it  is  proposed  to  pass 
an  act  retrospective  in  its  operation,  not  undertaking  to  overrule  the 
court  or  render  valid  an  act  that  has  been  held  invalid,  but  simply 
proposing  that  where  a  grant  and  rights  of  a  franchise  has  been  made 
under  the  provisions  of  law  and  which  has  been  accepted,  and  money 
invested  on  the  faith  thereof,  shall  be  regranted  for  the  unexpired 
portion  of  the  term  of  such  grant.  It  is  not  certain,  let  me  say  right 
here,  that  the  decision  of  the  Superior  Court  of  Cincinnati  would  be 
ultimately  upheld  as  applied  to  the  street  railway  corporation,  or  that 
the  law  is  constitutional  under  the  decisions  already  made  by  the  Supreme 
Court  of  Ohio,  but  it  is  not  conceded  that  because  it  is  unconstitu- 
tional that  therefore  no  rights  have  been  vested.  A  state  or  govern- 
ment has  a  right  to  enact  a  law  compelling  the  discharge  of  an  obligation 
for  which  it  has  become  morally  obligated  and  received  the  benefit,  al- 
tnough  the  obligation  was  incurred  under  an  unconstitutional  law.  A 
very  recent  case  is  that  of  an  insurance  company  against  the  board  of 
commissioners,  106  Fed.  Reports,  123. 

It  seems  that  the  legislature  of  Ohio,  in  April  1893,  passed  an  act 
authorizing  the  commissioners  of  any  county,  containing  a  city  of  the  first 
class,  second  grade,  to  borrow  money  and  issue  bonds  therefor,  for  the 
purpose  of  building  and  furnishing  an  armory  for  the  use  of  the  Ohio 
National  Guard.  This  applied  to  the  county  of  Cuyahoga  only,  and  it 
determined  to  build  such  an  armory  and  it  borrowed  $225,000  and  issued 
bonds  therefor,  which  were  sold  at  par  in  that  year.    The  plaintiff  after- 
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wart.is  became  the  owner  of  many  of  them  without  notice  of  any  in- 
firmity in  them ;  afterwards  the  action  was  brought  to  restrain  the  levy- 
ing of  taxes  to  pay  such  bonds,  and  it  was  decided  in 

Hubbard  vs.  Patrick,  54  O.  S.  456, 
that  the  law  under  which  they  proceeded  was  unconstitutional.  There- 
upon the  legislature  in  1898  passed  an  act,  now  2834c,  authorizing  the 
commissioners  in  such  a  case  to  fulfill  the  equitable  and  moral  obliga- 
•  tion  of  the  county  and  reimburse  the  holders  of  the  bonds,  and  for 
such  purpose  might  issue  and  sell  an  equal  amount  of  bonds,  and  pro- 
viding that  should  the  commissioners  fail  upon  the  written  request  of 
the  holder  of  any  such  bonds  for  six  months  to  make  provisions  under 
that  act,  then  the  holder  of  any  such  bonds  should  have  a  right  of 
action  in  any  court  of  competent  jurisdiction.  The  plaintiff  made  such 
demand  which  the  board  refused,  and  thereupon  brought  suit  in  the 
Circuit  Court  of  the  United  States,  Northern  District  of  Ohio,  to  which 
the  defendant  demurred,  claiming  that  the  last  named  statute  (2384^) 
was  unconstitutional  as  being  in  violation  of  Section  28,  Article  2,  and 
of  certain  other  sections  and  articles.  On  hearing  the  demurrer,  it 
was  sustained  by  the  court  and  carried  to  the  Sixth  Circuit  Court  of 
Appeals,  and  there  decided  by  Judge  Severene,  Justice  Harlem  of  the 
Supreme  Court  and  District  Judge  Thompson.  A  review  is  had  there 
of  the  cases  in  Ohio  upon  this  subject  which  is  of  some  interest,  but 
too  long  to  quote.  The  argument  of  the  court  proceeds  along  the  lines, 
showing  that  the  purchasers  of  the  original  bonds  ought  not  to  be 
charged  with  negligence  in  not  anticipating  that  the  law  would  be 
held  unconstitutional.  Applying  that  to  this  franchise  statute,  could 
any  person  have  imagined  in  1896.  when  the  Rogers  law  so-called  was 
passed,  as  it  was  on  April  i8th  of  that  year,  that  the  courts  of  Ohio 
would  hold  that  act  unconstitutional?  In  view  of  the  fact  that  the 
Supreme  Court  of  Ohio  in  a  decision  rendered  on  June  23,  A.  D.  1896, 
55  O.  S.,  pp.  I  and  8,  said,  "The  power  of  the  General  Assembly  to 
classify  cities,  enact  laws  applicable  to  particular  classes  so  formed,  can- 
not now  be  successfully  questioned.  It  should  be  regarded  as  stare 
decisis," 

The  right  of  the  legislature  to  pass  such  a  curative  act  is  based 
upon  the  principle  that  the  legislature  has  the  right  to  cure  a  wrong- 
er relieve  against  that  which  would  otherwise  operate  perjudically  to 
an  individual  or  individuals. 

State  vs.  Hoffman,  35  O.  S.,  445-446. 
38 
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The  constitutional  provision,  section  28,  article  2,  is  designed  to 
prevent  retrospective  legislation  injuriously  affecting  individuals  and  thus 
protect  vested  rights  from  invasion. 

New  Orleans  vs.  Clark,  95  U.  S.  634-655, 
Cumler  vs.  Silsbee,  38  O.  S.,  ^45. 

Mr.  Price:  I  wish  to  you  would  turn  to  section  99  of  the  Nash 
code:  "The  board  of  public  service  may  employ  such  superintendents, 
inspectors,  engineers,  physicians,  district  physicians,  health  and  sanitar}^ 
officers,  matrons,  wardens,  guards,  clerks,  laborers  and  other  persons  as 
,  may  be  necessary  for  the  execution  of  its  powers  and  duties,  and  may 
establish  such  departments  for  the  administration  of  affairs  under  its 
superivsion  as  it  may  deem  proper."  If  you  were  advising  the  board 
rather  than  the  council,  how  would  you  establish  such  departments. 
What  method  of  procedure  would  you  advise  them  to  take? 

Judge  King:  lam  not  sure  whether  there  is  any  limitation  in 
their  power  to  do  that  elsewhere  or  not  outside  of  that  section.  If  they 
have  the  power  to  do  it,  it  is  done  exactly  like  any  business  man  would 
do  it  in  a  like  situation.  He  would  appoint  a  general  manager  or  su- 
perintendent or  some  man  for  it.  I  don't  think  a  resolution  would  be 
at  all  necessary.  I  think  he  could  just  do  it.  If  it  said  the  council 
should  do  it,  I  should  say  it  should  be  done  by  resolution  or  ordinance, 
because  the  council  keeps  a  record  of  its  proceedings.  I  don't  think  there 
is  any  provision  that  this  board  should  keep  a  record. 

Mr.  Price:     Do  you  think  section  99  is  constitutional? 

Judge  King:     I  think  it  is. 

Mr.  Price:  Supi)ose  we  provide  that  the  board  of  public  service 
shall  provide  for  the  election  or  appointment  of  such  superintendents, 
etc.     Is  that  constitutional? 

Judge  King:  I  don't  believe  it  \vould  be  constitutional  for  them  to 
])rovidc  for  the  election  of  superintendents.  But  I  should  say  that  with  a 
L^ood  deal  of  hesitation. 

Mr.  Price:  This  gives  the  legislature  power  to  provide  for  the  ap- 
pointment or  election  of  officers.  The  constitution  says  that  the  legisla- 
tive jxjwcr  is  vested  in  the  general  assembly.  Another  section  says  that 
the  general  assembly  shall  create  the  offices  and  fix  the  compensation 
thereof.  Another  section  says  that  they  may  provide  for  the  election  of 
officers  either  by  appointment  or  election.  Now,  if  we  can  delegate  the 
authority  in  the  first  section  quoted,  why  can  not  we  delegate  the  author- 
ity to  appoint  or  elect  as  they  please? 
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Judge  King:  I  will  tell  you  why:  In  the  first  place  its  organiza- 
tion. Secondly,  the  legislative  power  is  put  in  the  general  assembly.  It 
■creates,  I  assume  it  creates,  a  department  of  the  city  government  to  pro- 
vide the  legislation  necessary  for  that.  I  say  it  can  not  confer  that  kind 
of  power  upon  any  other  department,  unless  it  says  so  in  this  law,  and 
that  the  authorization  to  elect  officers  by  the  people  would  be  legislative 
in  its  character  and  that  that  would  be  the  defect  in  that  idea.  That 
these  people  may  appoint  agents  to  assist  them  in  carrying  out  their  duties, 
is  clearly  within  the  constitutional  lines.  You  could  not  have  a  govern- 
ment run  very  long  without  that  power. 

Mr.  Price:  Is  not  that  going  to  the  farthest  extreme  of  what  you 
would  call  constitutionality? 

Judge  King :  That  may  be  so.  I  am  no  prophet  or  son  of  a  prophet 
as  to  the  future  of  the  constitution  in  t^he  hands  of  the  court.  I  can 
only  gather  the  light  I  have  around  me  at  present. 

Mr.  Price:  What  is  the  difference  between  putting  the  power  un- 
der section  99  in  the  board  of  public  service  and  of  delegating  that  power 
to  the  whole  body  of  the  people,  making  the  whole  body  a  board? 

Judge  King:  I  can  only  say  as  to  that,  that  is  part  of  the  organi- 
zation, and  if  it  must  be  by  general  law,  the  law  must  specify  it.  If  it 
is  not  to  be  provided  by  general  law,  if  that  is  something  that  we  may 
guess  at,  then  you  can  delegate  it  to  the  people  and  let  them  exercise  it 
just  as  they  please. 

Mr.  Price :     Make  a  board  out  of  all  the  inhabitants  that  reside  there  ? 

Judge  King:  Yes.  That  would  be  regarded,  however,  as  imprac- 
ticable, unless  we  are  to  be  governed  by  the  initiative  and  referendum. 

Mr.  Price :  And  yet  it  is  left  to  the  people  whether  they  incorporate 
or  not  ? 

Judge  King:     Yes. 

Mr.  Thomas:  Last  winter  there  was  a  law  introduced  by  Speaker 
McKinnon,  which  was  enacted,  which  reads  as  follows:  "That  when- 
ever any  officer  or  officers,  board  or  boards  of  officers,  of  any  county, 
township,  city  or  incorporated  village,  have  by  resolution,  ordinance, 
order  or  other  proceecjing,  and  in  pursuance  of  any  statutory  legislation 
of  this  state,  authorized  or  caused  any  county,  township  or  municipal 
bonds  or  other  obligations  or  instruments  to  be  issued  or  executed  and 
delivered,  or  any  county,  township  or  municipal  contracts,  grants,  fran- 
chises, rights  or  privileges  to  be  made  or  given  which  were  valid  ac- 
cording to  any  rule  of  judicial  construction  and  adjudication  of  the  state 
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and  prevailing  at  the  date  of  any  such  action  or  proceeding,  and  loans 
or  other  things  of  value  have  been  effected  or  acquired  or  expenditures 
have  been  made  by  other  parties  in  reliance  upon  such  constructicw  or 
adjudication,  then  and  in  every  such  case  said  bonds,  obligations,  con- 
tracts, franchises,  rights  and  privileges  and  each  of  them,  shall  be  deemed 
and  held  in  all  respects  valid  and  binding  notwithstanding  such  rule  of 
judicial  construction  and  adjudication  as  to  such  other  similar  legisla- 
tion shall  have  been  subsequently  changed." 

Do  you  think  under  that  provision  that  a  franchise  which  has  been 
granted  under  a  law  which  is  afterwards  declared  unconstitutional  would 
be  valid  as  between  the  person  who  has  obtained  the  franchise  and  the  city 
which  has  granted  the  franchise  to  such  corporation  ? 

Judge  King:  I  don't  know.  I  am  afraid  it  is  not  broad  enough. 
It  might  be  so. 

Mr.  Thomas :  That  says  where  they  are  valid  according  to  a  judicial 
construction.  Would  that  be  sufficient  where  there  was  no  judicial  con- 
struction ? 

Judge  King:  It  would  if  it  could  be  construed  that  the  judicial 
decision  made  was  the  one  relating  to  the  principle  involved.  That  is, 
if  the  principle  which  renders  this  law  defective  is  that  it  is  a  special 
act  applyiui^^  only  to  this  subject,  that  principle  has  been  involved  in  a 
great  many  cases.     The  law  itself  was  never  passed  on,  I  suppose? 

Mr.  Thomas:     Xo. 

Mr.  Willis:  A  few  days  ago  some  gentlemen  who  were  specially 
interested  in  the  library  question  proposed  to  add  at  the  end  of  line  162 
of  the  Comini2:s  bill :  "And  the  council  may  by  ordinance  provide  for 
the  erection  and  equipment  of  the  necessary  buildings  and  the  custody, 
control  and  administration  thereof  by  trustees  who  shall  be  appointed 
by  the  mayor  and  may  confer  on  such  trustees  such  powers  and  authority 
as  it  may  deem  necessary  in  the  establishment,  maintenance  and  operation 
of  such  libraries."  Do  you  hold  that  such  trustees  might  be  mere  em- 
ployes c\n(\  agents  of  the  council  and  therefore  such  provisions  would 
be  constitutional? 

Jud'^e  King:  Yes,  agents  of  the  cjty,  but  I  would  leave  out  the 
word  "establishment"  in  the  last  line.  If  there  is  any  difficulty  with 
that  amendment,  I  think  it  could  be  very  easily  remedied.  I  am  not 
prepared  to  say  whether  there  is  or  not.  I  would  not  want  to  answer 
that  question  now. 
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Mr.  Cole :  The  chief  difficulty  we  find  in  the  preparation  of  a  plan 
of  government  is  to  get  something  that  is  elastic  and  can  be  applied  to 
the  small  cities  as  well  as  the  large.  The  smaller  cities  don't  want  a 
big  board,  and  the  larger  ones  can  handle  it  very  nicely.  Could  you  make 
the  number  of  members  of  the  board  of  public  service  or  board  of  public 
safety  dependent  upon  population,  just  the  same  as  you  do  the  council; 
say  in  towns  of  25,000  to  30,000  there  shall  be  a  single  head  and  for 
every  50,000  over  that  there  shall  be  two  more,  or  some  such  proposition 
as  that? 

Judge  King:  You  could  take  your  chance  on  that.  I  have  no 
opinion  to  offer  on  that.  While  I  had  something  to  do  with  the  idea 
of  making  the  council  based  on  that,  I  do  not  insure  its  validity.  It  may 
not  be  good  for  anything.  If  it  is,  I  do  not  see  why  you  could  not  do 
the  same  thing  in  other  departments. 

Mr.  Cole:     If  it  is  valid  for  councils,  it  is  valid  for  boards. 

Judge  King:     I  should  think  so. 

Mr.  Guerin:  I  have  been  requested  to  ask  you  in  what  form  a 
curative  provision  could  be  adopted  affiecting  everything  that  might  be 
injured  by  reason  of  the  overturning  of  the  prior  decisions  of  the  supreme 
court  if  this  law  of  Mr.  McKinnon's  that  was  just  called  to  your  atten- 
tion should  be  declared  unconstituional. 

Judge  King:  I  don't  know  but  that  is  as  good  as  this,  if  it  includes 
all  the  subjects  that  might  possibly  arise. 

Mr.  Painter:  If  every  time  the  courts  declare  a  law  unconstitu- 
tional the  legislature,  not  overruling  the  decision  of  the  court,  passes  a 
curative  act  taking  away  the  effects  of  that  decision,  would  it  not  have 
a  tendency  for  companies  to  get  franchises  and  issue  bonds  under  legis- 
lative enactments  that  they  then  knew  or  believed  to  be  unconstitutional, 
basing  their  action  upon  the  fact  that  afterwards  they  could  come  into 
the  legislature  and  have  a  curative  act  passed  that  would  save  them 
from  any  loss? 

Judge  King:  I  don't  think  the  question  is  a  legal  question,  it  is 
a  question  of  public  policy,  and  it  would  hardly  occur  to  me  that  any 
individual  or  corporation  would  find  any  advantage  in  applying  to  one 
legislature  to  pass  an  unconstitutional  law  and  then  come  back  and 
apply  to  another  legislature  to  ratify  it,  as  they  would  make  the  question 
twice  over  instead  of  once  to  get  what  they  wanted.  The  legislature  in 
every  instance  ought  to  consider  —  and  it  is  that  upon  which  those  things 
are  upheld  —  the  moral  obligation  that  it  rests  under.     If  there  is  any 
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moral  obligation  the  legislature  may  pass  any  such  law.  It  rests  wholly 
upon  that  moral  obligation  to  make  valid  as  far  as  you  can  the  acts  of 
inadvertence  which  cause  damage  to  innocent  persons  from  the  passage 
of  an  unconstitutional  law. 

Mr.  Painter :  We  passed  a  law  last  winter  that  perhaps  anticipated 
an  unfavorable  decision  on  the  constitutionality  of  some  law,  and  imme- 
diately upon  the  legislature  convening  in  extraordinary  session  we  are 
asked  to  pass  another  curative  act.  Now,  it  seems  to  me  if  we  con- 
tinue this  thing  that  the  legislature  will  go  into  the  curative  act  business 
and  every  time  a  court  renders  a  decision  against  the  constitutionality 
of  some  law  where  it  aflfects  an  issue  of  bonds  or  the  financial  condition 
of  some  corporation  the  legislature  will  immediately  be  asked  to  pass 
a  curative  act  to  protect. 

Judge  King :  There  may  be  something  in  that  proposition.  I  don't 
know  whether  the  act  passed  last  winter  would  have  any  effective  force 
or  not.  The  doctrine  upon  which  the  Cuyahoga  county  law  was  upheld 
is  thus  stated  in  the  case  reported  in  io6  Federal  Reporter,  page  123 : 

"If  the  legislature  has  power  to  -recognize  a  moral  obligation  of  the 
state,  it  has  power  to  recognize  a  moral  obligation  of  the  county.  Con- 
fessedly there  is  no  other  depository  of  such  power.  The  legislature 
judges  for  it  what  moral  obligations  it  should  satisfy.  It  is  its  repre- 
sentative for  that  purpose;  and,  having  determined  the  obligation  to 
exist,  it  is  manifest  that  the  levy  to  satisfy  it  must  be  made  upon  the 
county,  and,  further,  that  the  purpose  is  a  local  one/' 

Now,  where  we  find  those  cases  they  are  passed  to  supply  or  make 
effective  some  individual  case  that  has  arisen  and  the  individual  has 
actually  suffered,  has  actually  been  put  in  that  situation.  That  creates  a 
plain  and  palpable  moral  obligation  to  put  that  man  back  where  he  was 
as  nearly  as  possible.  Whether  you  can  pass  a  general  act  to  apply  to  all 
cases  that  may  thereafter  arise  in  the  state  on  account  of  the  invalidity 
of  any  statute  or  not,  is  a  question  I  would  not  want  to  be  asked  to 
answer,  for  I  could  not  now. 

Mr.  Painter:  I  believe  the  court  in  its  decision  in  the  Rogers  case 
bases  its  decision  upon  decisions  that  were  rendered  'way  back  in  the 
judicial  history  of  the  state,  as  far  back  as  1864  and  1856? 

Judge  King:  I  have  not  read  the  decision,  but  I  understood  the 
ground  was  that  the  act  was  special  and  conferred  corporate  power. 

Mr.  Thomas :  You  have  stated  that  the  curative  act  probably  ought 
to  refer  to  a  particular  case,  and,  as  I  understand  you,  a  curative  act 
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ought  to  be  passed  in  each  case  where  it  is  found  that  the  moral  obliga- 
tion exists? 

Judge  King:  The  cases  decided  each  arose  in  particular  cases,  but 
a  general  act,  based  on  an  existing  situation,  would  eflfect  the  purpose. 

Mr.  Thomas :  Suppose  we  find  ourselves  in  Ohio  in  about  this  sit- 
uation, that  a  good  many  laws  have  been  passed  which  were  based  upon 
the  classification  of  cities  wherein  a  good  many  franchises  have  been 
granted  and  a  good  many  cases  where  bonds  have  been  issued,  which, 
on  account  of  classification  may  be  declared  unconstitutional,  and  a  gen- 
eral law  is  passed,  for  instance,  such  as  this  act  in  the  last  session,  which 
applies  to  acts  that  have  passed  and  not  to  acts  in  the  future,  would  not 
such  an  act  be  valid  and  binding? 

Judge  King:  I  don't  know  why  that  would  not  be  good.  If  I 
w^ere  going  to  draw  such  a  law  I  would  put  in  a  preamble  reciting  some 
of  the  known  and  patent  reasons  for  passing  it  to  express  the  intention 
of  the  legislature  just  why  they  acted.  I  don't  know  why  such  a  law 
as  that  should  not  be  good,  based  on  the  phraseology  employed  in  this 
act. 

Mr.  Thomas:  Suppose  it  was  in  view  of  what  the  supreme  court 
likely  would  do? 

Judge  King:  It  becomes  then  an  idea  and  not  a  fact.  If  you 
know  an  existing  fact  you  could  pass  the  curative  law  and  say  because 
this  is  so  or  has  happened  the  legislature,  to  cure  that,  enacts  so  and  so. 

Mr.  Price:  Do  you  consider  that  the  constitution  provides  for  a 
complete  state  government? 

Judge  King:     Oh,  yes. 

Mr.  Price:  Then  when  the  legislature  creates  the  office  of  mine 
inspector  — 

Judge  King:  Why  isn't  that  right.  All  the  legislative  power  the 
people  have  is  committed  to  the  legislature.  Mr.  Price :  You  don't  con- 
sider we  are  still  further  organizing  when  we  do  it? 

Judge  King:     No. 

Mr.  Thomas :  Do  you  think  a  provision  in  any  bill  that  we  would 
pass  like  this  would  conflict  with  the  constitution:  "All  cities  and  vil- 
lages hereafter  created  shall  be  organized  under  the  provisions  of  this 
act,  and  all  existing  cities,  villages  and  hamlets  shall  reorganize  under 
the  provisions  of  this  act.  All  municipal  corporations  which,  at  the  last 
federal  census  had  a  population  of  five  thousand  or  more,  may  be  cities. 
All  others  shall  be  villages?" 
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Judge  King:     Most  certainly  I  think  that  is  unconstitutional. 

Mr.  Thomas :  I  will  read  a  little  further :  "All  cities  which  at  any 
future  federal  census  shall  have  a  population  of  less  than  five  thousand 
shall  become  villages.  All  villages  which  at  any  future  federal  census 
shall  have  a  population  of  five  thousand  or  more  may  become  cities." 
Do  you  think  that  that  is  unconstitutional? 

Judge  King:     I  do. 

^Ir.  Thomas:  You  think  you  could  not  provide  two  forms  of 
organization,  one  for  cities  and  one  for  villages,  and  then  say  any  munici- 
pal corporation  might  choose  whichever  it  pleases? 

Judge  King:  I  think  you  have  got  to  lay  down  a  line  of  division. 
Now.  whether  it  would  be  competent  to  say  that  a  village  hereafter 
attaining  to  the  line  of  demarkation  may  or  may  not  pass  into  this  class 
is.  I  think,  a  slightly  different  question  than  the  one  whether  you  will 
permit  any  of  the  cities  now  existing  in  the  state  to  be  cities  or  villages  or 
not,  as  they  choose.  I  don't  think,  for  the  reasons  that  I  have  already 
given,  that  you  can  leave  that  question  open  as  to  existing  municipalities. 

Mr.  Thomas:  Suppose  we  provide  a  form  of  organization  for  vil- 
lages without  fixing  the  limit  as  to  population,  and  another  organization 
for  cities  without  fixing  any  limit  as  to  population.  Could,  say,  the  city 
of  Xcwark,  which  has  a  population  of  twenty  or  twenty-five  thousand  or 
over,  organize  as  a  village  and  another  city,  like  the  city  of  Bowling 
Green,  which  has  perhaps  something  like  ten  thousand  population,  or- 
ganize as  a  city,  if  it  so  chose? 

Judge  King:     That  in  my  0])inion  is  objectionable. 

Mr.  Chapman :  I  would  like  to  ask  you  whether  you  consider  it 
constitutional  to  provide  in  a  code  that  upon  a  resolution. being  passed 
by  a  city  council  a  certain  office  or  set  of  offices  may  go  into  existence? 
For  instance,  the  principle  will  be  found  in  a  bill  that  we  passed  last 
winter : 

"Upon  the  written  application  of  the  county  auditor  of  my  county 
to  the  state  board  of  appraisers  and  assessors  for  the  appointment  of  a 
board  of  review  for  any  nnmicipal  corporation  in  such  county  for  the 
equalization  of  real  and  personal  property,  monies  and  credits  within 
such  municipal  corporation,  such  board  of  appraisers  and  assessors  may 
appoint  such  board  of  review,"  etc. 

Judge  King:  I  don't  want  to  go  back  of  the  returns.  I  understand 
that  law  has  been  held  unconstitutional  already. 

Mr.  Chapman :     Not  in  the  supreme  court. 
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Judge  King:  No,  it  is  still  an  open  question.  I  will  leave  it  to 
the  court. 

Mr.  Price:  Suppose  the  municipal  corporations  in  this  state  were 
dissolved  by  legislative  act.  Then  we  turn  around  and  put  on  two 
methods  of  incorporation,  one  for  villages  and  one  for  cities,  and  say  any 
community  that  wants  to  incorporate  may  pursue  either  one  of  those 
two  methods,  and  one  when  it  is  completed  leads  to  a  city  and  the  other 
when  it  is  completed  leads  to  a  village  ? 

Judge  King:  That  is  the  same  question  Mr.  Thomas  asked  prac- 
tically, and  leads  to  the  same  conclusion.  My  present  opinion  is  it  would 
not  be  legal.     That  might  be  subject  to  some  doubt. 

.  Mr.  Price:  Suppose  we  make  all  municipalities  above  five  thousand 
cities.  We  have  an  unincorporated  community  of  six  thousand  people. 
What  is  it  as  the  statutes  now  stand? 

Judge  King:  I  don't  know.  The  Supreme  Court  has  said  cities 
and  villages  existed  before  there  were  constitutions.  Still,  there  were 
not  very  many  of  them. 

Mr.  Price :  In  other  words,  we  have  no  provision  for  the  incor- 
poration of  a  city? 

Judge  King:  If  the  legislature  refused  to  act  I  expect  the  people 
could  get  together  and  organize.    It  would  be  a  question  of  necessity. 

Mr.  Price:  Whenever  organized  the  law  would  declare  it  a  village 
by  the  method  of  its  organization  ? 

Judge  King :     That  would  be  right. 

Mr.  Thomas:  The  constitution  has  not  defined  what  a  village  is 
nor  what  a  city  is  ? 

Judge  King:     No. 

Mr.  Thomas:  The  constitution  not  having  defined  what  a  village 
is,  and  not  having  defined  what  a  city  is,  is  there  any  reason  why  the 
legislature  could  not  provide  a  form  of  organization  and  say  that  muni- 
cipalities organized  according  to  the  provisions  of  this  act  shall  be  villages, 
and  provide  another  organization  without  any  regard  to  population  and 
say  that  a  municipality  organized  under  the  provisions  of  this  act  shall 
be  a  city? 

Judge  King:  I  don't  think  so.  I  am  prepared  to  say  that  distinctly. 
It  would  be  utter  nonsense  for  the  legislature  to  provide  that  a  muni- 
cipality could  be  both  or  either  a  village  and  a  city,  as  it  chose.  The 
law  which  it  passes  must  be  general  in  its  operation  throughout  the 
state,  and  I  do  not  see  any  reason  why  they  must  not  make  the  line  of 
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demarcation  the  same  all  over  the  state,  and  that  population  is  the  only^ 
method  of  determining  whether  the  corporation  shall  be  the  one  or  the 
other.  It  is  the  one  universal  thing  that  is  recognized  both  by  courts 
and  all  writers  and  is  the  thing  which  determines  the  necessity  for  more 
extensive  organization. 

Mr.  Thomas:  Do  I  understand  you  to  say  that  population  alone 
will  determine  whether  a  municipality  is  a  city  or  village  under  the  con- 
stitution ? 

Judge  King:  No;  I  do  not  say  any  court  has  held  that,  but  it  is 
the  practical  thing  which  determines.  I  do  not  mean  to  be  understood 
as  saying  that  under  the  constitution  it  is  necessary  for  the  legislature 
to  provide  for  the  organization  of  both  cities  and  villages.  It  may  pro- 
vide for  the  organization  of  every  municipality  in  the  state  and  call  it 
a  village  if  it  pleases  or  call  it  a  city  if  it  pleases,  and  leave  out  the 
other,  but  whatever  organization  it  provides  for  must  ge  a  general  law, 
that  is,  an  act  of  uniform  operation.  The  constitution  having  designated 
and  named  villages  and  having  designated  and  named  cities,  the  legisla- 
ture can  do  likewise  and  name  cities  by  a  general  law  and  name  villages 
by  a  general  law.  Universal  opinion  agrees  that  the  line  of  demarca- 
tion shall  be  by  population. 

Mr.  Thomas:  Does  not  the  constitution  recognize  the  fact  there 
may  be  both  cities  and  villages  in  Ohio? 

Judge  Kino^ :     Yes ;  and  there  may  be  but  one. 

Mr.  Thomas:     And  there  may  be  both? 

Judge  King:     Yes,  sir. 

Mr.  Price:  If  there  may  be  both  cities  and  villages,  isn't  it  left  to 
the  legislature  to  determine  that  a  certain  kind  of  organization  shall 
impress  the  character  of  a  village  upon  a  municipality  and  a  certain  other 
kind  of  organization  shall  impress  the  character  of  a  city? 

Judge  King:     Yes;  you  are  right  upon  that  point. 

Mr.  Thomas:     Then  population  does  not  decide  it? 

Judge  King:  But  population  is  the  method  adopted  by  the  legisla- 
ture to  determine  which  shall  be  a  city  or  village.  If  there  is  any  phys- 
ical reason  equally  common  to  all  municipalities,  I  do  not  say  it  may 
not  be  adopted  as  the  foundation  for  the  dividing  line,  but  population 
is  common  to  every  municipality  and  the  necessity  for  increased  methods 
or  more  complicated  organization,  if  I  might  say  that,  is  upon  the  town 
having  the  larger  population.  So  universally  it  is  conceded  by  every- 
body that  some  population  should  be  adopted  as  the  line  between  cities 


Morning  Session,  September  12,  1902.  60$ 

and  villages.  Villages  and  cities  existed  before  any  constitution  was 
adopted  in  Ohio.  They  have  always  existed,  sometimes  by  statutory 
law,  sometimes  by  common  consent  long  before  there  were  any  statutes 
or  constitutions.  But  in  Ohio  the  legislative  power  of  the  people  has  been 
delegated  to  the  legislature.  It  has  been  said  the  legislature  shall  pro- 
vide the  organization  for  cities  and  villages.  I  take  it  they  shall  decide 
what  municipalities  shall  be  cities  and  what  ones  shall  be  villages,  and' 
I  think  that  population  is  conceded  to  be  the  determining  factor. 

Mr.  Thomas:  Under  the  constitution  of  1802  cities  and  villages 
were  organized  under  special  acts.  Under  that  constitution  some  muni- 
cipalities of  10,000  might  have  been  organized  as  villages  and  some 
municipalities  of  5,000  might  have  been  organized  as  cities.  In  such 
cases  the  legislature  did  not  base  it  upon  population,  did  it?  It  based 
it  upon  organization  ? 

Judge  King :  No ;  it  would  not  be  obliged  to  where  they  could  pass 
special  acts.  They  could  say  a  municipality  situated  on  a  bay  of  Lake 
Erie  or  any  other  thing. 

Mr.  Price:  After  the  constitution  was  adopted,  at  what  point  did 
it  change  ? 

Judge  King:  When  the  legislature  got  at  it  to  perform  its  duty 
imposed  upon  it  by  the  constitution  which  the  people  of  these  cities  and' 
villages  adopted.  " 

Mr.  Price:  Then  if  Mr.  Thomas's  assumption  be  true,  before  the 
legislature  had  met  there  were  villages  in  this  state  larger  than  some 
cities  ? 

Judge  King:     No  doubt  there  were. 

Mr.  Price:  Then  it  is  the  act  of  the  lec^islaturc  that  has  made  them 
cities  and  villages? 

Judge  King:  Yes,  sir.  The  constitution  has  not  made  them  either 
one  or  the  other. 

Mr.  Thomas:  It  is  not  necessary  that  it  shall  be  based  on  phys- 
ical conditions? 

Judge  King:     No;  but  on  conditions  that  exist. 

Mr.  Price:  Judge  West  takes  the  view  they  may  organize  because 
there  is  a  voluntary  incorporation. 

Judge  King:  No  doubt;  but  I  think  that  was  all  done  away  with. 
by  the  provisions  of  the  constitution. 

Speaker  McKinnon:  The  Cincinnati  franchise  case  having  been- 
brought  up  here,  I  would  like  to  ask  you  if  the  act  passed  last  winter- 
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would  not  be  curative  in  that  regard,  the  Supreme  Court  having  in  for- 
mer decisions  upheld  the  classification  of  cities? 

Judge  King:  That  may  be  true.  If  I  wanted  to  be  certain  about 
it  or  felt  that  I  was  in  doubt,  as  I  would  feel,  I  should  be  better  satisfied 
with  a  law  passed  now  having  some  reference  to  existing  conditions. 

Speaker  McKinnon:     And  calling  attention  to  those  conditions? 

Judge  King:     Yes,  but  it  may  be  just  as  good  without  that. 

Mr.  Stage:  Your  argument  proceeds  on  the  ground  that  Article 
13,  Section  6,  means  provide  the  organization.  You  don't  think  then, 
that  word  **for"  adds  or  takes  away  from  the  meaning  of  that  clause 
at  all? 

Judge  King:  No.  That  expression  could  have  been  changed  and 
have  meant  the  same  thing.  I  think  to  provide  for  the  organization 
means  to  provide  a  plan  so  that  the  people  can  organize.  If  it  said 
"provide  the  organization''  and  left  out  the  word  "for"  some  very  crit- 
ical people  might  object  to  that  statement  as  saying  it  was  incumbent 
upon  the  legislature  to  create  the  organization.  That  is  not  what  the 
legislature  is  for,  but  it  is  for  laying  down  the  rules  upon  which  the 
people  shall  organize. 

Mr.  Stage:  I  understood  you  to  say  if  the  legislature  should  pro- 
vide for  a  mayor,  representing  the  chief  executive  of  a  municipality, 
and  a  common  council,  and  delegated  to  that  organization  such  powers 
as  would  be  necessary  to  carry  out  its  municipal  functions,  that  that 
would  be  an  organization  which  would  satisfy  the  terms  of  the  consti- 
tution, if  it  was  general  and  of  uniform  operation  throughout  the  state? 

Judge  King:     I  believe  it  would. 

Mr.  Stage:  Every  city  department  or  official  in  the  executive  de- 
partment of  the  city  would  be  an  assistant  to  the  mayor,  or  an  agent  of 
the  mayor,  woujd  he  not,  under  that  organization? 

Judge  King:  Or  of  the  council,  unless  you  take  away  from  the 
council  all  appointive  power. 

Mr.  Stage:  Supposing  we  provide  such  an  organization  and  give 
the  municipalities  powers  and  provide  a  mayor  who  should  appoint  such 
agents  and  officers  to  carry  out  the  administrative  functions  in  a  city 
as  were  necessary,  would  that  be  constitutional? 

Judge  King:     Undoubtedly,  in  my  opinion. 

Mr.  Stage:  About  the  curative  provisions.  The  Cleveland  decision 
proceeded  upon  the  moral  obligation  of  the  county  to  repay  the  bond- 
holders because  the  county  had  in  its  possession  property  for  which  the 
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money  derived  from  those  bonds  had  been  expended.    That  was  the  fact 
in  Cleveland,  was  it  not? 

Judge  King:     That  is  the  fact. 

Mr.  Stage :  I  will  ask  you  then  if  the  opinion  of  the  superior  court 
being  sustained  by  the  supreme  court  leaves  the  traction  company  of 
Cincinnati  without  any  franchise  in  your  opinion? 

Judge  King:     I  don't  know. 

Mr.  Stage :  Assuming  that  it  does,  would  it  be  fulfilling  the  moral 
obligation  in  that  case  if  the  legislature  granted  them  a  25-year  fran- 
chise instead  of  a  50-year  franchise, — that  is,  if  the  legislature  should 
grant  them  authority  to  make  any  contract  different  from  the  old  one? 

Judge  King:  If  I  were  interested  in  the  matter  I  should  think  the 
legislature  had  done  just  half  its  duty. 

Mr.  Stage:  On  the  ground  that  they  have  expended  millions  of 
dollars  in  the  improvement  of  their  property  because  they  had  a  50-year 
franchise  and  not  a  25-ycar  franchise  ? 

Judge  King:     That  is  the  assumption,  yes. 

Mr.  Stage:  Isn't  it  true  they  would  never  expend  any  more  than 
the  efficiency  of  the  service  and  the  demands  of  the  road  at  that  time 
would  require? 

Judge  King:  That  is  hardly,  I  think,  quite  true,  though  I  am  not 
going  to  make  an  arginnent  in  favor  of  perpetual  franchises.  I  think 
that  the  management  of  such  a  corporation  having  a  franchise  for  50= 
years  would  take  chances  in  extending  its  lines  to  territory  that  for  a 
time  did  not  pay.     I  am  saying  I  think  they  might  do  that. 

Mr.  Stage:  You  don't  know  whether  that  has  been  done  in  this 
case  ? 

Judge  King^:  No.  I  say  they  might  take  chances  on  that  that  they 
would  not  take  on  a  shorter  term,  but  I  would  not  say  they  would  not 
take  the  same  chance  for  25  years. 

Mr.  Stage:  I  will  ask  you  if  there  is  any  principle  of  stare  decisis 
in  Ohio  ? 

Judge  King:  The  court  has  said  so  several  times.  I  don't  kn(nv 
what  they  will  do  tvith  it  when  they  get  through  with  it. 

Upon  motion  the  committee  recessed  until  2:00  p.  m. 
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Columbus,  Ohio,  September  12th,  1902. 
2  :oo  o'clcock  P.  M. 
Pursuant  to  recess  the  special  committee  for  the  consideration  of  Mu- 
nicipal Codes  met  in  Legislative  Hall,  Mr.  Comings  presiding. 
The  following  members  responded  to  roll-call : 

Comings,  Denman, 

Painter,  Willis, 

Guerin,  Stage. 

Price,  Bracken, 

Cole,  Ainsworth, 

Metzger,  Maag, 

Thomas,  Huffman, 

Allen,  Brumbaugh, 

Silberberg,  Sharp. 

Mr.  M.  E.  Meisel,  the  member  from  Cuyahoga,  addressed  the  com- 
mittee  as  follows: 

Mr.  Meisel :  Mr.  Chairman  and  Members  of  the  Commitee  :  I  shall 
have  to  apoligize  for  reading  what  I  have  to  say  this  afternoon,  on  the 
ground  that  I  believe  it  can  be  stated  more  concisely  in  that  manner,  more 
briefly,  and  will  outline  more  specifically  what  I  have  in  mind  to  say. 

I  count  myself  fortunate  to  be  able  to  ask  you  to  turn  with  me  from 
the  harrowing  realm  of  constitutional  limitations,  judicial  interpretations, 
delegated  power  and  municipal  possibilities  and  kindred  hysteria  into  a 
field  where  the  profession  and  the  laity  alike  may  tread,  not  fearful  lest 
sacred  legal  images  set  upon  pedestals  of  convenience,  may  be  demolished. 

In  the  discussion  before  this  body  two  conflicting  theories  of  organi- 
zation, two  diverse  interpretations  of  section  6,  Art.  13  have  been  presented, 
the  one  arising  out  of  a  strict  construction  —  the  other  resulting  from  a 
broad  interpretation.  The  one,  if  followed,  would  provide  a  flexible,  mobile 
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•scheme  of  organization,  permitting  varied,  diverse,  forms  of  municipal 
:government.  The  other  will  provide  an  inflexible,  immutable  organization 
complete  in  every  detail  —  yet  denying  local  self-government,  home  rule 
and  municipal  freedom.  As  to  the  constitutionality  of  one  or  the  other, 
or  both,  we  are  not  at  this  time  concerned.  The  positiveness  of  the  asser- 
tion that  a  code  which  permitted  municipal  charters,  or  constitutional 
municipal  conventions,  would  be  a  violation  of  article  13,  section  6,  has 
induced  and  argued  the  submission  of  the  amendment  which  bears  my 
name,  —  so  that,  by  its  adoption,  the  powers  and  rights  of  municipalities 
to  secure  municipal  freedom  and  governmental  independence  may  be  writ- 
ten so  plainly  that  "he  who  runs  may  read." 

House  Joint  Resolution  No.  5  has  been  placed  upon  your  desks  this 
morning  and  you  have  probably  had  scant  time  for  its  perusal.     Permit 
me,  therefore,  to  make  a  virtue  of  n-ecessity  and  read  it  to  you  so  that  its 
provisions  may  be  impressed  upon  your  minds. 
Be  it  resolved  by  the  General  Assembly  of  the  State  of  Ohio: 

Section  i.  "That  a  proposition  shall  be  submitted  to  the  electors  of 
this  state  on  the  first  Tuesday  after  the  first  Monday  in  November,  1903, 
to  amend  section  6  of  article  XIII.,  of  the  constitution  of  the  state  of  Ohio, 
so  that  it  shall  read  as  follows : 

Article  XIIL 

Sec.  6.  The  General  Assembly  shall  provide  for  the  organization  of 
cities  and  incorporated  villages  by  general  laws  and  restrict  their  power 
of  taxation,  assessment,  borrowing  money,  contracting  debts  and  loan- 
ing their  credit  so  as  to  prevent  the  abuse  of  such  power;  but  any  city 
containing  a  population  of  more  than  3,500  inhabitants  may  frame  a 
charter  for  its  own  government  consistent  with  the  constitution  and  laws 
of  this  state,  and  such  charter,  wheft  adopted  as  hereinafter  provided,  shall 
supersede  any  general  enchartcring  statute  enacted  by  the  GenerzH  Assem- 
bly as  to  such  city,  and  all  such  cliarters  shall  be  elected  in  the  following 
manner : 

"The  council  or  other  legislative  body  of  such  city  may  prepare  and 
propose  a  charter  for  any  such  -city,  or  a  new  charter,  or  an  amendment 
to  any  such  charter,  and  any  such  proposed  charter  or  amendment  shall  be 
presented  by  such  council  or  other  legislative  body  to  the  mayor  or  other 
chief  executive  officer  thereof,  who  shall  upon  the  receipt  thereof,  cause 
a  proclamation  to  be  issued  for  an  election  thereon,  to  be  held  under  the 
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general  election  laws  of  the  state,  and  shall  cause  such  proposed  charter  or 
amendment  to  be  published. 

*'And  upon  the  proclamation  of  the  chief  executive  officer  of  such  city 
as  hereinbefore  provided,  and  upon  the  due  publication  of  such  pro- 
posed charter  or  amendment,  it  shall  be  submitted  to  the  qualified  electors 
of  said  city  at  a  general  elction,  if  there  be  one  within  90  days  of  the  date 
of  the  passage  of  said  charter  or  amendment  by  the  legislative  body,  and 
if  there  be  no  such  general  election  within  such  time,  then  at  a  special  elec- 
tion to  be  held  for  the  purpose,  within  said  90  days ;  and  if  a  majority  of 
such  qualified  electors,  voting  at  such  election  shall  ratify  the  said  proposed 
charter  or  amendment,  the  same  shall  become  the  fundamental  law  and  char- 
ter of  such  city,  provided  that  at  any  time  the  mayor  of  such  city  shall  pro- 
claim and  cause  to  be  submitted  to  the  qualified  electors  of  any  city  any 
charter  or  amendment  without  the  initiative  action  of  the  legislative  body  of 
such  city,  if  the  same  be  presented  to  him  accompanied  by  a  petition  for  such 
sulMiiission  signt?d  by  a  number  of  qualified  electors  thereof,  not  less  than  15 
per  cent  of  the  total  votes  cast  at  the  preceding  municipal  election,  and  that 
in  the  event  of  such  submission  it  shall  be  done  in  like  manner  and  form 
and  with  like  effect  as  herein  provided  for  the  submission  of  a  charter  or 
amendment  proposed  by  the  legislative  body  of  such  city.  And  provided, 
also,  that  if  at  any  time  there  be  submitted  to  the  mayor  of  any  such  city 
more  than  one  proposed  charter  or  amendment  for  submission  to  the  elec- 
torate, any  number  of  such  charters  or  amendments  may  be  submitted  at 
the  same  election  as  alternatives,  a  majority  of  the  total  vote  cast  being 
necessary  for  the  adoption  of  any  such  charter  or  amendment. 

"Anil  all  charters  or  amendments  poposed  in  accordance  with  the 
foregoin.*^:  shall  provide  for  a  mayor  or  other  chief  executive  to  be  elective, 
and  a  le<;islalivc  body  of  either  one  or  two  houses,  the  members  of  at 
least  rnie  of  said  legislative  bodies  to  be  elective. 

"'ri#e  General  Assembly  shall  provide  by  general  laws  applicable  to 
all  cities  alike  a  limit  to  their  power  of  borrowing  money,  contracting 
debts  and  loaning  their  credit,  but  a«ll  such  cities  shall  have  exclusive 
power  to  provide  in  any  charter  adoj^ted  pursuant  hereto  the  mode  and 
manner  of  raising  public  revenue  and  expending  the  same,  the  character 
aurl  classes  of  property  upon  which  taxes  shall  be  levied  for  municipal 
purposes  within  such  corix)ration,  the  details  of  the  department  or  other 
organization  for  the  purpose  of  transacting  and  carrying  on  tlie  affairs 
of  such  city,  the  number,  designation,  duties,  tenure,  mode  of  selection 
and  removal  and  compensation  of  all  public  officers  and  employes,  ex- 
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cept  as  hereinbefore  provided,  except  that  all  elective  officers  shall  be 
elected  for  definite  terms  and  all  appointive  officers  shall  be  removable 
in  such  maner  as  such  charter  or  ordinances  passed  by  authority  thereof 
shall  provide,  and  provided  further,  that  all  provisions  of  any  such  char- 
ter or  ordinance  shall  always  be  subject  to  amendment,  alteration  or 
repeal.  And  all  such  cities  shall  have  power  to  provide  the  mode  and 
manner  and  terms  upon  which  rights  in  the  public  streets  and  exten- 
sions and  renewals  of  such  rights  shall  be  granted  to  corporations  or 
individuals;  provided,  that  no  such  right  or  franchise  or  extension  or 
renewal  thereof  may  be  granted  by  any  city  for  a  longer  term  than  25 
years.  And  such  city  shall  further  have  the  power  to  provide  in  any 
charter  or  by  ordinances  passed  under  the  authority  of  such  charter  for 
the  levying  and  collection  of  taxes  to  provide  for  the  maintenance  of  the 
public  order  and  for  the  safety  of  persons  and  property  and  to  determine 
in  any  such  charter  or  amendment  what  utilities  shall  be  owned  and 
operated  by  such  city,  and  to  provide  for  the  manner  of  raising  funds 
for  the  construction,  acquisition  and  operation  thereof  either  from  loans 
made  upon  such  utilities  as  security  or  otherwise.  And  every  such  city 
shall  have  the  power  to  provide  in  such  charter  for  the  performance  of 
all  the  things  necesary  and  proper  to  the  government  of  such  city,  sub- 
ject to  such  general  laws  as  may  be  passed  by  the  General  Assembly 
upon  subjects  not  local  in  character  or  interest  and  except  as  hereinbe- 
fore provided. 

Sec.  2.  At  such  election  those  electors  desiring  to  vote  for  such 
amendment  shall  have  placed  on  their  ballots  the  words  —  Constitutional 
Amendment  —  Providing  for  the  classification  of  cities  —  Yes.  And 
those  opposed  to  such  amendment  shall  have  placed  on  their  ballots  the 
words  —  Constitutional  Amendment  —  Providing  for  the  classification  of 
cities  —  No." 

Briefly,  then,  the  proposed  amendment  provides  ^&  follows: 

1.  The  adoption  by  the  council  or  other  legislative  body  of  any 
municipality,  containing  at  least  3500  inhabitants,  of  a  charter  govern- 
ment for  such  city. 

2.  The  submission  of  said  charter  to  the  qualified  electors  for  their 
adoption  or  rejection. 

3.  The  submission  of  a  charter  proposed  by  at  least  fifteen  per  cent, 
of  the  electorate  without  the  initiative  of  the  legislative  body. 

39 
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4.  Mandatory  provisions  for  a  mayor  or  other  chief  executive  and 
a  legislative  body  of  either  one  or  two  houses,  one  of  which  shall  be 
elective. 

5.  General  scope  of  powers  permitted  in  the  charter  to  the  muni- 
cipality. 

6.  Acquisition  of  public  service  utilities. 

7.  Renewals  of  franchises. 

I  claim  no  pride  of  ownership.  The  proposition  here  enunciated 
is  no  vain,  illusionary  theory.  It  is  no  "will-'o-the-wisp"  nor  "J^^^"^'" 
Lantern"  glimmering  feebly  in  a  labyrinth  of  obscurity.  It  has  passed 
the  experimental  stage  elsewhere  and  become  splendid  reality. 

In  1879  ^^^  state  of  California  marked  a  notch  in  municipal  progress. 
A  constitutional  provision  was  adopted  permitting  the  election  of  fifteen 
freeholders,  such  freeholders  to  frame  and  prepare  a  charter  which  is 
submitted  to  the  electorate.  If  ratified,  it  is  then  submitted  to  the  legis- 
lature for  ratification  or  rejection  without  the  power  of  amendment.  If 
adopted  by  the  legislature  it  then  becomes  the  organic  law  of  the  city. 

Such  charter  may  be  amended  after  adoption  by  propositions  sub- 
mitted by  legislative  authority  to  the  electors  and  ratified  by  three-fifths 
of  the  electorate. 

In  1875  Missouri  provided  home  rule.  It  set  the  line  of  demarcation 
at  100,000  population  with  provisions  for  municipal  charters. 

Washington,  by  Art.  XI,  Sec.  X,  of  its  constitution,  provides  that 
cities  containing  20,000  or  more  shall  be  permitted  to  frame  their  char- 
ters. Such  charters  submitted  to  the  qualified  electors  and  ratified,  be- 
come the  organic  laws. 

In  1896  Minnesota  developed  the  theory  broadly.  The  legislature 
of  that  state  shall  provide  for  a  board  of  fifteen  freeholders  appointed 
^by  the  district  judges.  Said  board  shall  draft  the  charter  and  if  ratified 
by  four-sevenths  of  the  voters  it  becomes  the  charter  of  the  city  or  vil- 
lage. Every  such  charter  must  provide  for  a  mayor  or  other  chief  mag- 
istrate and  for  a  legislative  body  of  one  or  two  houses;  if  two  houses, 
one  must  be  elected  by  the  general  vote  of  the  people. 

The  state  of  Oregon  has  passed  a  constitutional  amendment  in  its 
legislature  providing  home  rule  along  the  lines  laid  down  in  Missouri. 

Louisiana,  by  statute,  in  1896,  has  provided  that  any  city,  except 
New  Orleans,  may  adopt  a  municipal  charter. 

The  legislature  of  Colorado  has  prepared  a  constitutional  amend- 
ment for  the  framing  of  charters  by  popularly  chosen  charter  conventions. 
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The  uniformity  of  the  successful  operation  of  the  municipalities  in 
these  states  attest  the  merit  and  worth  of  such  a  system  beyond  refuta- 
tion. Ohio  should  now  take  her  stand  in  line  for  municipal  progress. 
The  most  marked  tendency  in  legislation  for  municipalities  has  been 
the  steady  growth  of  home  rule  provisions  and  the  increased  power  and 
responsibility  put  in  the  city  electorate.  And  that  status  has  developed 
despite  the  fact  that  of  all  political  units,  the  municipality  alone  has  no 
initiative.  The  nation  has  an  independent  initiative,  the  state  has  an 
independent  initiative,  the  individual  has,  but  the  municipality  must  have 
permission.  Resultant  therefrom,  our  cities  have  been  in  bondage.  It 
is  claimed  that  they  were  created  by  the  legislature,  had  the  breath  of 
life  breathed  into  them  by  the  state,  and  hence,  if  it  is  desired  to  with- 
draw the  life  spirit,  such  right  exists.  But  that  is  untrue.  Cities  have 
existed  without  legislatures.  Their  rights  are  inherent.  Their  power  of 
self-government  is  co-extensive  with  their  existence. 

The  legislature  must  use  cities  and  towns  to  accomplish  the  purposes 
of  state,  and'  in  that  relation  may  properly  mold  their  government  and 
their  functions,  but  no  more  right  to  deprive  them  of  freedom  and  self- 
control  in  local  matters  exists  than  that  Congress  should  deprive  a  state 
of  its  freedom  and  self-control  in  international  concerns.  In  28  Mich., 
228.  Board  of  Park  Commissioners  vs.  Detroit,  Judge  Cooley  laid  down 
this  proposition : 

"It  is  as  easy  to  justify  on  principle  a  law  which  permits  the  rest  of 
the  community  to  dictate  to  an  individual  what  he  shall  eat  and  what  he 
shall  drink,  as  to  justify  any  constitutional  basis  for  one  law  under 
which  the  people  of  other  parts  of  the  state  dictate  to  one  city  what 
fountains  shall  be  erected  for  the  use  of  the  citizens." 

The  right  of  self-government  is  an  axiom  of  our  political  system. 
•Wherever  this  right  can  be  exercised  directly  by  the  people,  such  exercise 
should  be  conserved.  If  this  right  does  not  exist  under  our  present  con- 
stitution, if  the  provisions  of  the  latter  are  not  broad  enough  to  permit 
of  such  exercise  as  far  as  municipal  control  is  concerned,  then  our  con- 
stitution must  be  changed. 

In  55  N.  Y.  50,  People  v.  Albertson,  the  Supreme  Court  says: 

"The  right  of  self-government  lies  at  the  foundation  of  our  insti- 
tutions and  cannot  be  destroyed  or  interfered  with,  even  in  respect  to 
the  smallest  of  the  divisions  into  which  the  state  is  divided,  without 
weakening  the  entire  foundation," 
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The  results  of  the  present  system  of  municipal  governments,  the 
result  of  any  system  adopted  by  this  General  Assembly  which  is  predicated 
upon  any  other  premise  save  that  of  elasticity,  flexibility,  and  local 
adaptabilit}',  is  manifold  in  disadvantage.  It  cripples  local  patriotism, 
it  creates  a  disastrous  apathy;  it  forfeits  that  educational  develop- 
ment, which  comes  of  an  earnest  attention  to  public  questions. 

Municipal  dependence  helps  the  politician.  It  shifts  the  scene  of 
action  to  a  field  where  corruption  wins  more  easily. 

The  paths  of  progress  and  reform,  the  propagation  of  new  theories 
and  new  policies  are  obstructed  by  the  inertia  consequent  on  the  necessity 
of  fighting  every  upward  measure  through  the  legislature,  against  the 
force  of  antagonistic  private  interests,  not  to  mention  the  indifference  of 
more  or  less  alien  legislators. 

The  cure  for  the  evils  of  municipal  dependence,  is  municipal  inde- 
pendence. The  remedy  for  municipal  subjection,  is  municipal  sover- 
eignty. Exclude  the  legislature  from  the  municipal  business.  Leave  the 
cities  free  to  act  in  their  own  concerns  in  ways  not  in  conflict  with  superior 
law,  but  subject  to  broad  limitations  such  as  those  applied  to  states  in 
the  Federal  Constitution ;  replace  municipal  servitude  by  municipal  liberty ; 
instead  of  the  principle  that  cities  can  do  nothing  unless  permitted, 
establish  the  principle  that  cities  can  do  anything  unless  forbidden,  giving 
the  municipalities  a  strong  initiative  power  of  self-movement.  Said  Dr. 
Shaw :  "We  shall  never  reach  a  permanent  basis  in  this  country  until 
we  have  attained  simplicity  and  unity  so  that  the  people  of  a  large  town 
may  feel  that  they  have  their  own  municipal  weal  or  woe  definitely  in  their 
own  hands.  Then  a  strong  public  opinion  will  arise  to  protect  such 
municipal  home  rule  and  municipal  government  will  go  on  steadily." 

With  this  end  in  view  we  offer  this  amendment  to  the  Constitution. 
Its  adoption  will  serve  in  a  measure  to  draw  the  line  between  state  and 
municipal  interests.  It  will  provide  municipal  sovereignty  within  the 
sphere  of  municipal  business.  This  area  of  municipal  sovereignty  will 
cover  franchises  and  public  enterprises  of  local  character.  To  the  state 
will  be  left  the  unifying,  systematizing,  co-ordinating  power  upon  which 
we  depend  for  uniformity.  To  make  the  home  rule  charters  accord  with 
the  will  of  the  people,  this  amendment  carries  provisions  guaranteeing 
the  initiative  and  referendum  in  the  making  and  amending  of  charters. 

As  a  business  corporation  dealing  with  property  for  municipal  revenue 
services  or  advantage,  the  city  should  have  the  fullest  discretion,  subject 


Afternoon  Session,  September  12,  1902.  613 

only  to  the  broad  limitation  in  respect  to  debt,  etc.,  and  to  prevent  hasty 
and  illconsidered  action.  Further,  the  initiative  for  the  charter  should 
not  rest  entirely  with  the  city's  officials,  but  should  contain  provisions 
securing  the  initiative  on  amendments  and  ordinances.  Adopt  this 
amendment  and  municipal  independence  would  be  a  government  of  the 
many,  not  of  the  few ;  a  government,  the  result  of  the  whole  body  of 
American  citizenship,  not  a  lifeless,  inanimate  machine  dependent  on 
legislative  steam  for  motive  power.  The  results?  A  splendid  charter — 
civil  service  —  public  ownership,  if  desired,  initiative  and  referendum 
home  rule  —  self  government,  municipal  progress. 

You  may  say  that  the  legislature  will  modify,  limit  or  annul  the 
powers,  but  I  say  to  you  that  charter  liberties  gather  about  them  a  public 
sentiment  that  will  protect  and  lead  and  secure  a  specific,  definite  consti- 
tutional division. 

I  want  this  General  Assembly  to  go  back  to  the  pristine  simplicity  of 
the  town-meetiing  where  were  first  fought  out  and  established  those  vig- 
orous principles  which  live  to-day. 

If  we  strive  to  gain  a  better  government,  we  shall  come  to  deserve 
one.  Liberty  was  not  born  of  idleness,  nor  is  freedom  the  birthright  of 
slumberers. 

'Those  serve  truth  best  who  to  themselves  are  true. 
And  what  they  dare  to  dream  of,  dare  to  do." 

The  Chairman :  Docs  any  member  of  the  Committee  desire  to  ask 
Mr.  Meisel  any  questions?  If  there  are  no  questions,  Mr.  Thurman 
will  address  the  Committee  on  the  subject  of  Primary  Elections. 

Mr.  Allen  W.  Thurman:  Mr.  Chairman  and  Gentlemen  of  the 
Committee:  The  last  remark  of  the  Chairman,  inquiring  if  there  were 
any  questions  to  be  asked,  makes  me  request  that  after  hearing  these 
remarks  of  mine,  you  will  not  ask  me  too  many.  After  hearing  these 
discussions,  I  am  reminded  of  the  story  that  I  told  Mr.  Price.  Hearing 
these  learned  debates  on  the  constitutionality  or  the  unconstitutionality 
of  measures,  whether  the  Supreme  Court  would  decide  this  way,  or  that 
way,  reminds  me  of  the  story  of  the  old  darkey  preacher,  who  said  that 
he  took  his  sermon  from  a  certain  chapter  in  St.  Paul,  and  who  began  his 
remarks  by  saying,  "When  Adam,  the  first  man,  was  made  out  of  the 
cold,  cod  clay  and  was  put  up  against  the  mantel-piece  to  dry  — "  Just 
then  some  other  colored  gentleman  of  the  congregation  arose  and  said. 
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"May  I  ask  a  question?"  The  preacher  said  yes.  "Well,"  he  said,  "I 
would  like  to  have  you  inform  us  who  made  that  mantel-piece?"  "You 
fool  nigger,  you,"  said  the  preacher,  "sit  down ;  don't  you  know  all  such 
questions  as  that  would  ruin  any  system  of  theology?"     (Laughter.) 

Now,  I  know  that  such  questions  have  been  asked  by  Mr.  Price 
and  Mr.  Thomas  and  others,  as  will  ruin  any  system  or  theory  of  construc- 
tion that  has  ever  been  placed  before  a  court.  There  does  not  seem  to 
be  any  end  to  the  subject,  and  if  you  ask  me  such  questions,  I  think  I 
should  feel  like  that  old  gentleman  down  in  Highland  county  that  we 
are  told  about.  He  was  an  old,  cross  fellow  who  used  to  come  and  sit 
around  in  the  drugstores;  he  carried  a  cane  —  always  carried  a  cane. 
He  was  looked  upon  as  a  kind  of  an  oracle,  but  a  very  gruff  old  fellow. 
He  sat  there  every  day,  and  people  would  come  in  and  say,  "Well,  Mr. 
Jones,  do  you  think  it  will  rain  today?  Do  you  think  it  is  going  to 
storm?"  "You  damned  fool,"  he  would  reply,  "guess  yourself." 
(Laughter.) 

The  Chairman :  Does  anybody  wish  to  ask  Mr.  Thurman  any 
questions  at  this  point? 

Mr.  Thurman:  There  is  one  thing  upon  which  I  think  we  will 
all  agree;  it  is  a  thing  about  which  I  cannot  see  how  there  can  be  any 
divergence  of  opinion,  and  that  is,  that  we  ought  to  have  honest  elections. 
No  matter  what  code  you  may  adopt,  gentlemen,  whether  you  adopt  what 
is  known  as  the  Nash  Code,  whether  you  adopt  the  board  plan,  whether 
you  adopt  the  plan  which  is  known  as  the  Federal  plan,  pure  and 
simple,  or  whether  you  adopt  the  plan  of  the  Board  of  Commerce, — 
any  plan  that  you  may  adopt,  I  care  not  what  it  may  be,  —  after  all, 
will  depend  upon  the  men  who  administer  it.  You  can  have  any 
kind  of  a  form  that  you  wish,  you  may  have  the  best  plan  in  the  world, 
and  if  you  have  incompetent  or  dishonest  men  to  administer  it,  it  will  be 
a  failure.  I  want  to  say  right  here,  in  that  connection,  that  you  would 
better  have  dishonest  men,  than  to  have  incompetent  ones  administer 
anything.  Therefore,  that  being  the  case,  you  must  begin  at  the  be- 
ginning, and  the  beginning  of  it  all  is,  to  provide  some  way  whereby  all 
of  the  citizens  can  have  an  equal  say,  and  an  equal  power  in  saying, 
who  shall  administer  their  affairs.  That  can  only  be  brought  about  by 
a  proper  primary  system. 

This  is  not  new,  at  all,  with  me;  it  began  a  long  time  ago.  I  read 
here  the  other  day  something  that  I  had  written  ten  years  ago.     I  have 
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got  something  here  today  that  I  wrote  twelve  years  ago;  I  don't  think 
I  would  want  to  change  any  of  this,  any  more  than  I  would  have 
wanted  to  change  any  of  the  other.  This  relates  to  ballot  reform,  because 
I  believe  that  you  cannot  have  permanent  municipal  reform  until  you  first 
provide  for  some  permanent  ballot  reform;  in  other  words,  begin  at 
the  beginning.  This  is  not  all  exactly  applicable;  there  may  be  some 
things  in  it  that  do  not  apply  exactly  to  today,  but  the  general  line  of  it, 
I  think,  is  precisely  correct,  and  with  your  permission  I  will  read  it. 
This  was  written  before  there  was  an  Australian  ballot  law,  you  will 
remember. 

By  the  ballot,  fs  meant  the  manner  by  which  the  people  are  supposed 
to  express  their  sovereign  will ;,  or,  in  other  words,  the  ballot  is  a  medium 
by  which  they  delegate  their  sovereign  power  to  others ;  for  it  must  always 
be  remembered  that  while,  theoretically,  und-er  our  form  of  government, 
the  people  govern,  yet,  in  reality,  they  do  not,  for  this  sovereignty 
or  power  possessed  by  them  can  only  be  exercised  by  them  at  certain  times, 
that  is,  w-hen  it  has  reverted  to  them  from  those  to  whom  it  had  been  dele- 
gated by  them.  The  people,  then,  do  not,  in  reality,  govern,  but  arc 
separate  and  distinct  from  the  government.  Therefore,  it  follows  that,  as 
the  people  are,  in  truth,  only  sovereigns  upon  days  of  elections,  that  any 
surrounding  conditions,  or  manner  of  conducting  elections  that  interferes, 
either  directly  or  indirectly,  with  their  being  able  to  freely  and  absolutely 
exercise  this  sovereignty,  can  not  help  but  deprive  the  people  of  the 
power  which  belongs  to  themselves  at  this,  the  only  time  when  they  can 
exercise  it,  and  indirectly  transfer  it  to  some  other  power.  This,  then, 
brings  us  to  the  question.  Why  do  the  people  exercise  this  power,  or  right 
of  suffrage?  To  which  the  answer  evidently  is,  For  the  purpose  of  saying 
who  shall  administer  their  affairs;  that  is,  who  shall  hold  their  offices. 
Xow,  at  present,  do  the  people  say  who  shall  administer  their  affairs? 
Theoretically  they  do ;  in  truth  they  do  not ;  and  until  this  be  true  in  fact 
as  well  as  theory  —  until  you  can  provide  a  way  by  which  the  people  can 
absolutely  say  who  shall  administer  their  affairs,  and  not  be  compelled,  as 
they  are  now,  to  simply  ratify  the  actions  of  men  who  are  principally  in- 
terested in  fleecing  them,  neither  ballot  nor  municipal  reform,  as  they  arc 
popularly  understood,  will  amount  to  anything  other  than  that  they  are 
steps  in  the  right  direction. 

Now,  what  is  the  popular  belief  regarding  ballot  reform  ?  It  is,  that 
there  shall  be  laws  passed  providing  election  machinery,  such  as  will  insure 
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the  free  and  hon-est  casting  of  the  ballots  at  the  general  elections;  that  is, 
the  election  where  the  men  who  are  to  hold  offices  are  chosen.  A  gen- 
eral belief  seems  to  be,  that  if  this  can  be  accomplished,  that  then  we  will 
have  a  panacea  for  all  our  evils ;  and  there  have  been  many  plans,  during 
the  last  few  years,  suggested  and  then  put  into  operation,  under  the  belief 
that  such  would  be  the  case. 

These  election  laws,  while  a  good  thing,  and  should  be  adopted  —  for 
we  must  have  honest  general  elections  as  well  as  others  —  yet  they  are 
far  from  being  the  only  thing  needed  to  fully  remedy  matters.  And  why? 
Because,  while  they  are  a  step  in  the  right  direction,  they  do  not  get  at  the 
root  of  the  evil,  and  no  law  which  simply  governs  general  elections  evei 
will,  because  the  mischief  is  done  before  and  at  the  primary  elections, 
which  are  conducted  by  those  who  control  the  machine.  All  intelligent 
men  know  that  this  is  true.  Every  one  knows  that  not  one  citizen  in  five 
thousand  has  anything  to  do  with  determining  who  the  candidates  shall 
be  for  whom  we  vote  at  the  general  elections.  It  may  be  said  that  we 
attend  the  primary  elections  and  vote  for  whom  shall  be  candidates  at  the 
general  elections,  but  what  voice  have  nine  out  of  ten  of  us  in  determining 
who  shall  be  the  candidates  at  these  primary  elections  ?  Do  we  not  know, 
as  a  rule,  that  they  are  selected  by  a  very  few,  and  that  few  composed  of 
men  who  control  political  parties?  Although  in  several  of  the  states  we 
have,  comparatively,  honest  primary  elections  as  far  as  the  mere  casting 
of  the  ballots  is  concerned,  yet  the  people  at  large  have  learned  that,  in 
truth,  they  have  nothing  whatsoever  to  do  with  the  selection  of  the  candi- 
dates ;  that  they  are  merely  voting  for  men  on  one  side  or  the  other  who 
have  been  picked  out  for  them,  not  the  ones  they  themselves  would  have 
chosen  had  they  been  consulted.  Therefore,  they  no  longer  take  any 
interest  in  these  elections.  They  not  only  feel,  but  they  know  that  it  is 
useless  to  do  so.  They  are  men  engaged  in  all  kinds  of  active  business 
pursuits,  and  have  not  the  time  to  perfect  any  organization  so  they  can  act 
in  concert,  and  they  know  and  realize  that  individual  action  can  never 
accomplish  anythinc^  over  organized  forces.  Consequently,  they  not 
only  remain  away  from  the  primaries,  but  in  their  disgust  lose  interest 
in  public  affairs,  and  what  is  worse,  begin  to  lose  faith  in  the  power  of  the 
people  to  govern  themselves.  Time  and  time  again  have  the  people  re- 
sisted this  kind  of  procedure  and  endeavored  in  one  way  and  another  to 
overcome  it,  but  it  has  always  resulted  in  the  same  way,  because  g^een 
troops  can  never  overcome  veterans.  The  trained  politician  and  the  forces 
under  him  have  always,  in  the  long  run,  been  more  than  a  match  for  them. 
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and  defeat  after  defeat  has  so  discouraged  the  majority  of  the  citizens 
that  they  have  now  reached  that  place  where  they  consider  it  well  nigh 
useless  to  battle  longer. 

Now,  when  these  things  are  true,  as  we  well  know  they  are,  when  the 
casting  of  ballots  at  the  primaries  is  only  a  way  of  endorsing  "the  ma- 
chine," what  difference  does  it  make  as  to  what  kind  of  machinery  you  have 
for  casting  them  for  the  people,  who  are  sovereigns,  cannot  in  the  first 
place  say  for  whom  they  shall  be  cast? 

If  the  people  are  sovereigns,  but  can  only  exercise  their  sovereignty 
in  the  manner  prescribed  by  professional  politicians,  what  does  this  power 
amount  to?  And  is  it  not  clear,  too,  that  the  only  way  in  which  the 
people  can  absolutely  exercise  it  is  by  being  able  to  state  who  shall  ad- 
minister their  affairs ;  and  is  it  not  equally  clear  that  the  only  way  in  which 
this  can  be  done  is  to  have  a  way  provided  by  which  the  people  can  as 
nearly  as  possible  absolutely  dictate  who  shall  be  the  candidates  for  the 
different  offices? 

Instead,  then,  of  merely  seeking  to  ascertain  the  best  way  of  con- 
ducting general  elections  instead  of  this  providing  the  most  expensive  and 
intricate  lock  to  put  upon  our  stable  door  after  the  horse  has  been  stolen, 
why  not  begin  at  the  beginning  and  provide  for  governing  the  primary 
elections?  What  reasons  can  be  given  for  throwing  safeguards  around 
the  general  elections  that  do  not  apply  with  ten  times  more  force  to  the 
primary  elections?  I  defy  anybody  to  point  out  one.  How  can  it  be  ex 
pected  to  have  pure  water  in  a  stream  if  the  fountainhead  is  polluted  ? 

Here,  then,  is  the  place  to  begin.  Throw  every  practical  safeguard 
that  can  be  conceived  of  around  these  primary  elections.  Make  them  so 
the  people  themselves  can,  if  they  wish  to,  say  who  shall  be  the  candidates 
for  the  different  offices.  Make  them  so  that  it  will  be  an  impossibility  for 
any  ring  of  politicians  to  far  in  advance  select  candidates,  and  then,  by 
manipulation  of  one  kind  or  another,  make  it  impossible  for  the  people  to 
vote  for  any  other  with  the  hope  of  success. 

Now,  to  bring  this  about  the  first  thing  that  is  necessary  to  be  done  — 
it  can  not  be  done  without  it  —  is  not  only  to  improve  the  manner  of  cast- 
ing our  ballots,  but  also  to  provide  how  the  candidates,  to  be  voted  foi 
at  the  primary  elections,  shall  be  named.  Both  of  these  features  could  be 
incorporated  into  one  law,  and  the  Australian  system  should  be  the  type 
followed.  In  addition  to  the  machinery  to  be  used  upon  the  day  of  election, 
«very  one  should  be  required  to  register  before  being  allowed  to  vote  ai 
a  primary.    Primary  elections  of  all  political  parties  should  be  held  on  the 
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same  day  and  at  the  same  polling  places.  The  polls  should  be  kept  open 
all  day,  and  that  day  should  be  made  a  legal  holiday.  A  precinct  should 
not  contain  over  two  hundred  voters. 

If,  at  any  primary  election,  upon  the  canvass  of  the  returns,  it  should 
be  ascertained  that  any  person  had  received  a  majority  of  all  the  votes 
cast  at  said  election  in  any  ward,  precinct  or  city,  respectively,  for  the  office 
for  which  he  was  a  candidate  therein,  respectively,  should,  in  such  case,  be 
declared  to  be  elected  to  said  office  without  any  other  election.  In  addi- 
tion to  the  penalties  generally  prescribed  for  the  violation  of  election  laws, 
there  should  be  an  additional  penalty  disqualifying  any  person  proven  to 
be  guilty  of  the  same  from  exercising  the  right  of  franchise  at  any  pri- 
mary or  general  election,  for  at  least  two  years.  And  to  cap  the  climax, 
there  should  be  incorporated  a  provision  prohibiting  any  citizen  from 
voting  at  a  general  election  who  has  not  voted  at  the  preceding  primary 
election.  Such  a  law  governing  primary  elections  would  show  to  the 
citizens  that  there  has  been  provided  for  them  a  way  by  which  they 
could  in  truth  exercise  their  sovereignty,  and  also  that  if  they  did  not 
perform  the  duties  they  owe,  not  only  to  themselves,  but  to  the  com- 
munity, that  they  would  have  to  suffer  individually  for  such  neglect.  A 
compulsory  provision,  such  as  this,  may  be  thought  by  some  to  be  de- 
priving the  citizens  of  some  rights  they  have,  but  if  the  state  has  the  right 
to  regulate  and  prescribe  the  manner  in  which  general  elections  shall  be 
held,  and  prescribe  the  penalties  for  a  violation,  what  reason  can  be  given 
why  this  should  not  be  exercised  in  regard  to  primary  elections,  which  are 
the  only  place  and  the  only  time  at  which  the  citizens  can  exercise  the 
povyer  that  belongs  to  themselves.  The  state  has  a  right  to  prescribe  regu- 
lations for  conducting  all  elections,  and  also  to  inflict  penalties  for  the 
violation  of  the  same,  not  inconsistent  with  constitutional  rights. 

As  to  how  an  elector  might  be  a  candidate,  there  should  be  incor- 
porated this  kind  of  a  section :  Any  elector  may  be  a  candidate  for  nomi- 
nation at  any  primary  election  by  announcing  himself  as  such  to  a  board 
of  elections,  or  by  being  announced  to  said  board  by  ten  or  more  electors, 
designating  to  what  party  he  belongs,  at  least  thirty  days  before  such  pri- 
mary election,  and  thereupon  said  board  of  elections  shall  cause  the  names 
of  all  such  candidates  to  be  immediately  published  for  three  consecutive 
days,  and  also  upon  the  day  preceding  and  the  day  of  said  primary  and 
general  elections.  And.  after  said  period  of  publication  for  three  days, 
other  candidates  may  declare  themselves,  or  be  declared  to  the  board  of 
elections,  in  the  manner  hereinabove  provided,  to  within  fifteen  days  of 
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said  primary  election,  which  names  must  also  be  immediately  published 
as  above  prescribed. 

This  provision  is  so  drawn  that  the  only  objection  in  which  there 
is  any  merit  to  this  mode  of  naming  candidates  is  obviated,  because  it 
does  not  prevent  any  citizen  from  becoming  a  candidate,  if  he  chooses  to. 
After  this  provision,  there  should  be  designated  what  kind  of  a  ticket 
should  be  used,  and  how  the  vote  should  be  cast,  recorded  and  counted, 
and  the  result  declared;  provided,  however,  that  nothing  in  the  act 
should  be  construed  as  prohibiting  any  elector  from  erasing  any  printed 
names  of  any  persons  and  marking  the  names  so  written  for  whom  he 
wishes  to  cast  his  vote,  and  said  names  so  inserted  by  writing,  should  be 
counted  and  certified  by  the  judges,  as  any  other  ticket  is  counted  and 
certified.  This  last  may  seem  to  be  a  little  inconsistent  with  the  provision 
requiring  names  to  be  submitted  to  the  board  of  elections,  but  you  cannot 
prevent  an  elector  from  casting  his  ballot  for  whomsoever  he  chooses; 
and,  any  how,  in  practice  the  general  mode  would  be  followed.  Another 
good  feature  of  this  would  be  that  in  case  all  the  names  submitted  to  the 
board  of  elections  should  prove  to  be  had,  that  then  the  citizens  could 
at  the  last  moment  vote  for  an  independent  candidate.  Limited  space 
precludes  elaboration  at  length  of  these  suggestions. 

Now,  why  should  not  such  laws  be  passed?  Would  they  not  place 
all  political  parties  on  an  equal  footing?  Would  they  not  put  the  poor 
man  and  the  man  of  moderate  means,  who  has  the  intelligence  and  who 
is  fitted  in  every  way  to  become  g,  candidate,  upon  even  terms  with  thQ 
rich  man?  Would  they  not  prevent  men  who  have  money  and  are 
willing  to  use  it  corruptly,  from  doing  so?  Because,  they  would  see  that 
the  opportunities  for  placing  it  where  it  would  do  the  most  good  would 
be  so  limited  that  it  would  not  pay.  Would  not  this  prevent  nominations 
from  being  purchased?  Would  it  not,  by  doing  these  things  give  us 
better  officers,  and  thereby  give  us  a  better  administration  of  aflfairs?  I 
say  that  it  would  do  all  of  these  things  and  many  more  that  are  equally 
meritorious :  and  why  any  one  who  sincerely  has  the  general  goot  at  heart 
should  be  opposed  to  a  measure  that  even  has  the  slightest  tendency  in 
this  direction,  I  can  not  understand.  But,  it  may  be  asked,  will  not  the 
politicians  find  some  way  that  would  make  such  a  law  inoperative? 
You  cannot  make  any  law  that  is  perfect.  If  you  could,  what  would 
become  of  the  lawyers?  What  would  be  the  use  of  our  courts?  No, 
and  probably  the  first  thing  that  some  of  our  politicans  would  do,  would 
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be  to  try  and  devise  some  way  to  get  around  it,  but  it  can  not  be  antici- 
pated they  would  succeed,  because  the  majority  of  men  in  all  pursuits 
are  at  heart  honest,  and  believe  in  honest  methods,  and  the  wise  rata 
who  manage  the  affairs  of  political  parties  know  that  it  would  be  im- 
possible for  any  party  organization  to  expect  success  by  trying  to  evade 
a  law  when  the  whole  public  would  know  exactly  why  they  were  seeking 
to  do  so.  What  honest  man  would  want  to  be  the  candidate  of  any  party 
under  such  circumstances? 

You  can  not,  though,  my  friends,  prevent  all  corruption  in  political 
elections  by  this  plan  of  ballot  reform,  any  more  than  you  can  secure  per- 
manent municipal  reform  before  the  adoption  of  ballot  reform.  To  do 
this,  you  must  destroy  the  motive  that  prompts  men  to  do  dishonest  acts 
in  connection  with  such  elections.  Whether  this  can  ever  be  accomplished 
by  a  still  more  radical  plan  of  ballot  reform  than  the  one  we  have  been 
considering,  is  a  debatable  question.  From  what  consideration,  though 
I  have  been  able  to  give,  I  am  rather  inclined  to  believe  that  it  can  be; 
but  I  can  only  suggest  the  thoaght  to  you,  for  if  I  attempted  to  elucidate 
it  there  would  be  no  end  to  this  paper,  which  has  already,  I  have  no  doubt, 
become  wearisome.  From  what  I  have  said,  some  may  think  that  I 
have  little  faith  in  these  reforms  ever  being  brought  about,  and  so  I 
would  have  did  I  not  know  that  the  history  of  this  country  has  proven 
that  there  is  one  power  before  which  politicians  of  all  grades  bend  the 
knee ;  a  power  they  cannot  control,  but  which,  on  the  contrary,  when  it 
becomes  fully  aroused,  always  controls  them ;  and  this  is  the  power  of 
public  opinion.  Therefore,  do  not  lose  faith  just  because  I  have  shown 
you  the  obstacles  in  the  path,  but  rather  let  this  stimulate  you  to  contine 
your  efforts,  for  it  is  said  that  ''coming  events  cast  their  shadows  before." 
They  are  doing  so  now.     Wc  will  have  both  ballot  and  municipal  reform. 

That,  written  twelve  years  ago,  applies  exactly  to-day  as  it  did  then. 
Primary  elections,  as  a  rule,  as  conducted  in  the  various  cities  of  thi> 
State,  are  an  absolute  farce.  They  have  become  such  a  farce  that  the 
good  citizens,  so-called,  will  have  nothing  to.  do  with  them,  and  the 
good  citizens  have  gone  so  much  further  as  to  say  that  anybody,  any  man, 
who  has  anything  to  do  with  politics,  or  anything  of  that  kind,  has  some 
ulterior  motive. 

If  you  want  to  be  a  member  of  the  legislature,  they  say,  you  do  not 
desire  to  be  a  candidate  on  any  ground  or  with  any  wish  to  promote  the 
general  good,  but  the  reason  you  are  a  candidate  is  because  of  some  dis- 
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honest  motive.  When  you  say  to  these  people,  *'Why  don't  you  attend 
primary  elections?"  They  say,  "What  is  the  use?  You  fellows,  you 
politicians,  you  scoundrels,  you  are  the  ones  who  have  all  to  do  with 
the  primary  elections,  by  all  the  gods  of  war,  who  do  all  these  things 
for  us,  and  we  are  absolutely  helpless." 

Now,  I  say,  pass  a  law  that  puts  them  upon  an  equal  footing  with 
everybody  else ;  give  these  people,  as  well  as  other  people,  an  opportunity 
to  say  who  the  candidate  shall  be,  and  then  if  they  don't  attend  to  their 
own  affairs,  if  then  they  do  not  attend  these  primaries,  and  look  after  the 
interests  of  the  community  in  which  they  live,  why,  it  is  their  own  fault, 
and  they  will  be  forever  compelled  to  hold  their  peace,  they  cannot  set 
themselves  up  as  "holier  than  thou"  and  say  that  everybody  connected 
with  politics  is  an  infernal  scoundrel.  Make  these  gentlemen  fish  or 
cut  bait.     You  can  do  that  by  the  passage  of  a  proper  primary  law. 

Under  the  law,  as  it  exists  to-day — Well,  there  is  no  law,  really,  be- 
cause primaries  are  controlled  almost  entirely  by  the  political  committees ; 
but  what  you  want  is  a  law  that  has  all  of  the  safeguards  of  the  general 
election  thrown  around  the  primary  election, — every  single,  solitary  safe- 
guard that  is  around  the  general  election  should  be  thrown  around  the 
primary  election,  as  well. 

Judge  Thomas :  Does  this  plan  of  yours  permit  both  tickets  to  be 
named  the  same  day? 

Mr.  Thurman:  Yes,  that  is  exactly  what  it  does.  If  you  do  that, 
then  no  one  can  come  in  and  say  that  he  has  had  not  had  an  equal  oppor- 
tunity. Probably  we  in  Columbus  have  as  good  a  primary  sytsem  as 
anywhere  in  the  State,  but  only  the  other  day  I  read  in  the  Journal 
where,  at  the  last  primary,  over  in  the  13th  ward,  I  think  it  was,  in  one 
precinct,  there  were  cast  more  votes,  by  both  Democrats  and  Republicans 
at  the  primaries,  than  were  cast  by  both  parties  at  the  general  election. 

Judge  Thomas:  Do  they  vote  in  the  same  places.  Democrats  and 
Republicans  ? 

Mr.  Thurman:  All  vote  at  the  same  place,  with  every  safeguard 
that  is  provided  for  the  general  election. 

Judge  Thomas :     It  amounts  practically  to  two  elections  ? 

Mr.  Thurman:  Yes,  except  that  one  is  for  saying  who  shall  be 
the  candidate,  and  the  other  for  saying  who  shall  hold  the  office.  There 
never  was  a  better  opportunity  than  at  present  to  carry  this  into  effect. 
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One  thing  I  want  to  mention  in  regard  to  this,  which  was  mentioned 
the  other  day.  A  Republican  who  wanted  to  be  a  candidate  for  mayor 
of  his  city  in  talking  to  me  said,  "Under  this  system,  how  is  it  possible 
for  any  man  to  become  a  candidate  and  at  the  same  time  maintain  his 
self-respect,  and  his  freedom  of  action?"  He  said,  "The  moment  that  it 
became  known  I  wanted  to  be  a  candidate,  I  had  different  men  coming  to 
me  from  my  party  and  saying,  "Well,  whom  are  you  going  to  make  direc- 
tor of  public  safety?  Whom  are  you  going  to  make  director  of  public 
improvements?  Whom  are  you  going  to  make  director  of  law?**  Well, 
if  he  did  not  tell  them,  and  did  not  make  promises  that  he  would  do  this 
and  do  that  and  do  the  other,  he  said  that  he  might  as  well  give  up  the 
idea  of  being  nominated  at  aH.  In  the  bill  presented  by  Mr.  Bracken, 
in  section  6,  it  provides  that  any  man  may  become  a  candidate  for  a 
public  office  by  having  a  petition  signed  by  ten  men  of  the  party  with 
which  he  is  openly  affiliated,  presented  to  the  board  of  elections,  and  that 
then  his  name  is  to  be  placed  upon  the  official  ballot.  When  that  is  done, 
it  is  an  utter  impossibility  for  any  set  of  men  far  in  advance,  to  present 
-two  or  three  candidates,  and  those  to  be  the  only  two  or  three  candi- 
dates from  among  whom  the  citizens  can  choose. 

Judge  Thomas :  Suppose  you  had  to  have  spring  election  and  cit}' 
election  both  in  the  same  year;  does  the  bill  provide  that  the  nomina- 
tions for  city  and  county  officers  shall  all  be  made  at  the  same  time? 

Mr.  Thurman:  Yes.  Then  it  does  another  thing;  a  primar\'  bill 
of  that  kind  will  do  another  thing,  and  I  think  that  that  will  be  one  great 
reform,  and  that  is,  it  will  prevent  the  levying  of  assessments  by  politi- 
cal committees,  upon  men  who  wish  to  be  candidates  for  office.  There 
are  many  men,  who  are  perfectly  capable  in  every  way  to  occupy  public 
position,  who,  under  the  present  system,  cannot  ever  hope  even  to  be  a 
candidate,  simply  because  they  cannot  pay  the  assessments  which  are 
levied  by  the  different  committees. 

Judge  Thomas :  It  would  not  prevent  a  rich  man  using  money  to 
get  his  nomination? 

Mr.  Thurman :  No,  sir ;  I  don't  know  how  you  are  going  to  do  that; 
you  had  a  law,  and  even  that  did  not  prevent  it  —  the  Garfield  law.  But 
if  you  want  to  be  a  candidate,  under  this  rule,  you  don't  have  to  go 
around  and  ask  of  a  political  committee  the  privilege  of  putting  your 
name  upon  the  slate.  T  know  of  two  or  three  instances  where  twice  the 
amount  of  money  has  been  collected  that  it  costs  to  conduct  the  primar)' 
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election,  and  it  has  simply  gone  into  the  pockets  of  the  committee.  That 
is  the  case,  not  only  in  the  city  of  Columbus,  with  both  parties,  but  all 
over  the  state;  in  other  words,  they  would  levy  assessments  upon  men 
who  are  absolutely  capable  of  exercising  all  the  powers  of  office,  but 
who  are  financially  unable  to  pay,  and  they  make  it  an  impossibility  for 
those  men  to  be  candidates,  because  they  have  not  the  money  to  pay  to 
those  fellows  simply  to  have  their  names  upon  the  ticket. 

One  other  word  in  regard  to  this.  There  never  was  a  better  oppor- 
tunity to  pass  a  primary  law  than  now.  You  are  going  to  adopt  a  code, 
which,  as  I  understand  the  purpose,  will  wipe  out  all  of  the  city  gov- 
ernments throughout  the  state;  you  are  going  to  begin  entirely  new. 
Very  probably  any  code  that  you  may  pass  will  provide  for  the  election 
of  all  city  officers  at  the  next  spring  election.  Then  why  not  pass  a 
law  that  will  give  all  of  the  diflferent  citizens  an  equal  chance,  an  abso- 
lutely equal  footing  as  to  saying  who  shall  be  the  candidates  at  the  time 
of  that  election  ? 

This  bill  presented  by  Mr.  Bracken  is  an  absolutely  non-partisan 
measure ;  it  has  no  more  political  bias  in  it  than  four  chapters  out  of  the 
Koran ;  it  is  absolutely  free  —  it  simply  puts  everybody.  Democrats,  Re- 
publicans, Prohibitionists,  Populists  and  Socialists,  black  and  white,  on 
an  absolutely  equal  footing,  and  that  is  exactly  what  you  have  always 
attempted  in  the  general  elections  and  that  is  the  very  reason  you  ought 
to  have  it  in  the  primary  elections. 

I  want  to  say  to  you  again,  and  to  emphasize  the  point,  that  the 
beginning  of  all  this  reform  is,  who  shall  hold  the  offices?  Provide  it 
so  that  the  people  can  decide  and  have  good  men,  and  I  don't  care  much 
what  kind  of  a  form  of  government  you  have,  you  will  have  a  good 
administration  of  affairs.  If  you  do  not  do  that,  I  don't  care  what  kind 
of  a  form  of  government  you  have,  you  will  have  a  bad  administration. 

On  motion,  the  committee  adjourned  to  10:30  o'clock  Monday  morn- 
ing, September  15th,  1902. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Columbus,  Ohio,  Monday,  Sept.  15,  1902 — 10:30  a.  m. 

The  Special  Committee  for  the  consideration  of  Municipal  Codes  met 
in  the  Finance  Committee  room,  Mr.  Comings  presiding. 
On  roll  call  the  following  members  were  present: 

Comings,  Willis, 

Painter,  Gear, 

Guerin,  Stage, 

Cole,  Bracken, 

Thomas,  Ainsworth, 

Worthing^on,  Huffman, 

Denman,  Brumbaugh, 

Hypes,  Sharp. 

The  Chairman:  Beginning  with  this  morning's  work,  this  com- 
mittee is  ready  to  take  the  second  step  in  the  consideration  of  the  ques- 
tions before  us.  We  have  given  two  or  three  weeks  to  organized, 
careful  consideration  of  municipal  government  in  general,  its  features  and 
requisites.  It  seems  to  me  now,  that  having  heard,  as  we  have,  from 
the  best  informed  men  on  this  subject,  not  only  of  our  own  state,  but 
of  other  states,  as  well,  we  are  now  ready  to  get  down  to  the  work  of 
construction,  and  to  this  end  I  would  urge  that  every  member  of  the 
committee  give  the  subject  careful,  candid  consideration.  I  hardly  need 
to  say  this,  for  it  has  already  been  done;  but  we  are  now  to  take  the 
second  step,  in  which  the  work  will  be  largely  formative.  We  have  all 
learned  about  municipal  needs,  and  I  think  we  are  all  well  enough 
versed  in  these  features  to  take  wise  and  well-considered  action.  The 
chair  would  urge  that  in  the  consideration  of  the  questions  before  us, 
each  member  adhere  as  closely  as  possible  to  the  rules  of  parliamentary* 
usage. 

Mr.  Cole:  There  are  four  different  codes  before  this  committee; 
one  introduced  by  Mr.  Comings,  known  as  the  "Nash  code,"  one  intro- 
duced by  Mr.  Guerin,  one  by  Mr.  Chapman  and  one  by  Mr.  York. 

(624) 
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In  crystallizing  our  thought  into  law,  it  will  be  necessary  to  select 
one  of  those  bills  as  a  basis  for  the  law.  We  cannot  report  four  bills 
back  to  the  house,  with  amendments,  and  my  judgment  is,  that  it  will 
be  necessary  to  take  one  of  these  bills  up  and  make  all  our  amendments 
to  that  one  bill. 

I  therefore  move  you,  Mr.  Chairman,  that  we  take  up,  as  a  basis 
for  the  bill  that  we  shall  report  back  to  the  house  for  adoption,  the 
Nash  code,  as  introduced  by  Mr.  Comings,  known  as  House  Bill  No.  5. 

Mr.  Worthington:     Mr.  Chairman,  I  second  that  motion. 

The  Chairman :  It  is  moved  and  seconded  that  the  Nash  code.  House 
Bill  No.  5,  be  made  the  basis  for  the  bill  to  be  reported  back  to  the 
House  for  adoption.    Are  there  any  remarks? 

Mr.  Stage :  Mr.  Chairman,  I  want  to  speak  to  that  motion^  I  think 
that  is  necessary,  and  that  we  shall  get  to  it,  at  the  proper  time,  but  it 
seems  to  me  that  fundamentally  and  legally,  in  the  order  of  our  con- 
sideration here,  having  had  a  great  deal  of  discussion,  and  in  view  of 
the  fight  we  have  had  on  constitutional  questions,  it  would  be  proper 
and  logical  to  me,  that  we  should  found  our  conditions  here  upon  the 
first  logical  step  in  the  process,  and  that  that  would  be  for  this  com- 
mittee to  decide,  first,  before  we  take  up  any  specific  code,  whether  there 
is  a  constitutional  necessity  for  this  committee,  or  the  members  thereof, 
to  impose  upon  the  municipalities  of  Ohio  a  plan  of  organization  rigid 
in  its  form,  or  whether  there  is  a  constitutional  possibility  that  that 
plan  of  organization  may  be  left  to  the  municipalities  themselves.  It 
seems  to  me  that  that  is  the  foundation  point  from  which  the  consid- 
eration of  this  committee  should  start. 

Having  decided  that,  for  or  against,  then  take  up  some  code  as  a 
basis  for  our  work,  and  then  proceed  to  decide  another  fundamental 
question,  upon  what  plan  that  code  shall  be  amended. 

It  seems  to  me  that  in  this  way,  getting  the  sense  of  the  com- 
mittee, we  shall  have  certain  large  questions  decided  which  will  regu- 
late the  form  and  extent  of  the  amendments  which  will  be  offered  before 
this  committee.  I  should  very  much  desire,  at  this  time  before  voting 
upon  this  question  of  which  code,  that  the  question  I  have  raised  should 
be  acted  upon. 

Mr.  Worthington:     I  am  in  favor  of  the  motion  as  made  by  the 

gentleman  from  Hancock  (Mr.  Cole).     I  realize  that  in  order  to  apply 

anything,  we  must  have  the  foundation  and  the  commencement.     We 

have  heard  these  different  bills  discussed  now,  for  the  last  two  weeks. 

40 
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very  intelligently,  and  I  believe  that  all  will  agree  that  the  four  bills 
are  very  much  alike  in  a  great  many  respects.  I  think  it  is  necessary  for 
us  to  take  something  as  a  basis,  and  I  believe  the  Nash  code  is  the 
best  one  for  that  purpose,  or  at  least  as  good  as  any  of  the  others,  to 
build  upon.  These  questions  of  constitutionality  can  be  taken  up  as 
we  come  to  them.  The  question  of  a  flexible  code  can  be  taken  up 
when  we  come  to  the  cities,  or  whatever  subject  is  under  discussion, 
and  the  bill  amended  by  the  committee.  I  think  the  motion  is  a  proper 
and  good  one,  and  I  hope  it  will  prevail. 

Mr.  Willis:  It  occurs  to  me  that  the  question  which  Mr.  Stage 
has  suggested  can  be  settled,  indirectly  by  voting  on  this  motion.  It 
seems  to  me  that  the  committee  can  express  its  opinion  in  that  regard 
by  votincr  this  question  up  or  down.  If  the  committee  shall  decide  to 
make  House  Bill  Xo.  5  the  basis  of  its  deliberations,  by  implication  it 
has  decided  the  question  raised  by  the  gentleman  from  Cuyahoga. 

Personally,  I  think  this  motion  ought  to  prevail ;  it  seems  to  me 
that  Hou<^e  Bill  No.  5  furnishes  the  best,  workable  basis  upon  which  we 
can  ]^rocee(l.     Tt  seems  to  me  the  motion  is  a  wise  and  appropriate  one. 

Mr.  (luerin :  Mr.  Chairman,  I  tliink  that  Mr.  wStage's  suggestion  is 
a  very  i^ood  one.  Personally.  I  am  in  favor  of  taking  up  the  Xash 
bill  as  a  basis;  but  I  realize  the  fact  that  other  members  of  this  com- 
millco  have  a  ;)crfecl  ri-^^lit  to  say  iliat  some  other  bill  shall  be  the 
basis,  and  T  think  we  can,  by  a  (liiYerent  motion,  bring  up  this  ques- 
tion directly,  and  before  we  l:^o  into  tlie  general  and  special  powers  of 
municipalities,  have  settled  first  and  last,  the  question  of  whether  or 
not  we  will  provide  for  organization  along  the  general  line  indicated 
by  that  bill.  Tn  order  to  bring  that  matter  before  the  committee,  I  shall 
move  to  amend  the  motion  made  by  the  gentleman  from  Hancock  (Mr. 
Cole)  that  the  committee  now  i)roceed  to  the  organization  of  cities,  as 
contained  in  House  P)ill  No.  5,  on  page  31.  That  brings  up  the  question, 
first,  whether  the  state  shall  ])rovide  simply  a  council  and  a  mayor  and 
permit  the  cities  to  have  mtmicipal  government,  as  provided  in  these 
other  l)ills.  whether  we  shall  have  boards,  or  single  heads  of  departments, 
whether  the  otTicers  shall  be  eledtive  or  appointive — in  fact,  it  brings  up 
every  questi'-'n  concernincr  which,  in  my  opinion,  there  is  any  dispute 
nr  differences  anion c:*  the  members  of  this  committee. 

Now.  if  we  can  first  settle  on  that,  using  the  governor's  code  as  a 
basis,  then  we  can  intelligently  proceed  to  fix  our  line  of  demarkation, 
and  to  grant  the  s])ecial  and  general  powers  in  accordance  with  the  plan 
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of  organization.  .  But  the  plan  of  organization  should  be  first  settled.  I 
do  not  think  it  a  wise  thing  to  start  in — although  the  senate  has  seen 
fit  to  do  so — ^^vith  the  first  section  of  any  bill;  rather,  first  go  to  the 
fundamental  principles  and  work  from  that. 

Now,  if  under  the  York  bill,  we  have  simply  a  mayor  and  a  council, 
we  would  not  have  to  go  through  all  this  stuff  in  here;  we  could 
simply  make  whatever  limitations  are  required  and  allow  it  to  go  at  that. 
On  the  other  hand,  if  we  are  to  have  boards,  and  have  them  elected  by 
the  people,  as  provided  in  the  Nash  bill,  or  code,  the  general  powers  and 
the  special  powers  contained  in  that  chapter  will  be  generally  different 
in  some  material  respects,  at  least,  from  what  it  would  be  if  we  had 
single  heads  of  departments,  and  have  them  elected  or  appointed,  as  the 
case  may  be.  I  think  it  is  only  fair  to  the  members  here  that  we  should 
vote  upon  this  question  and  allow  them,  at  this  time,  to  express  their 
views, — to  take  this  matter  up  in  this  manner. 

I  want  to  say,  candidly  and  horfcstly,  that  I  think  the  Nash  code 
should  be  the  basis  or  the  foundation  upon  which  we  build,  but  I  believe, 
first,  we  should  decide  how  we  are  going  to  organize  cities;  for  after 
that  is  decided,  it  is  a  very  easy  matter  to  construct  the  superstructure. 

Mr.  Worthington:  How  would  it  do  to  take  the  governor's  code 
as  a  basis,  and  then  proceed  immediately  afterwards  to  the  organization 
of  cities? 

Mr.  Guerin:  I  am  saying  wc  can  take  the  third  chapter  of  the 
governor's  code  now  as  a  basis  to  work  upon  for  the  organization  of 
cities.  If  we  organize  the  cities  in  line  with  what  is  in  the  gover- 
nor's bill,  or  have  single  heads  of  departments,  then  by  another  motion 
proceed  to  make  the  general  and  special  powers  of  cities,  and  these  other 
matters,  the  basis  of  our  future  work — it  seems  to  me  that  is  fair  to  every 
one  and  a  very  expeditious  way  to  proceed,  and  I  have  therefore  moved 
that  Mr.  Cole's  motion  be  amended  as  I  have  suggested. 

Judge  Thomas:  I  agree  with  the  motion  made  by  the  gentleman 
from  Hancock,  that  some  bill  will  have  to  be  made  the  basis  of  what- 
ever work  we  do  here.  I  do  not  believe  that  the  amendment  of  the 
gentleman  from  Erie  (Mr.  Guerin)  ought  to  prevail  until  after  this 
question  as  to  which  one  of  the  bills  we  should  take  as -a  basis,  shall 
have  been  decided.  When  that  question  is  determined,  then  the  gen- 
tleman from  Erie  may  make  his  motion,  and  it  would  then  be  in  order, 
in  my  opinion.  As  I  understand  him,  he  is  agreed,  generally  "that  the 
motion  of  the  gentleman  from  Hancock  should  prevail,  but  he  seeks. 
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by  his  amendment  to  inject  into  that  a  detail  of  work  that  the  com- 
mittee will  necessarily  have  to  enter  into,  if  we  adopt  the  basis.  It 
seems  to  me  that  is  cumbering  up  this  motion  with  something  that  is 
not  necessary.  His  motion  that  we  should  proceed  to  the  organization, 
after,  we  determine  upon  a  basis,  might  be  a  good  thing  to  do ;  I  do 
not  say  that  I  would  agree  with  it,  because  the  question  of  organiza- 
tion, ought,  perhaps  to  come  up  later. 

Mr.  Guerin :  Will  the  gentleman  yield  to  a  question  ?  I  think  you 
are  laboring  under  a  false  impression.  My  idea  is,  that  while  I  per- 
sonally favor  the  Nash  code  as  a  basis,  we  should  determine  upon  the 
question  as  to  the  organization  of  cities.  If  a  majority  of  the  conunit- 
tee  should  adopt  some  other  organization  generally  different  from  that 
provided  in  House  Bill  No.  5,  or  House  Bill  No.  14,  then  we  will  adopt 
one  of  the  other  codes  as  a  basis.  It  seems  to  me.  Judge  Thomas,  that 
that  is  the  only  way  to  determine  those  questions.  I  do  not  want  to 
cast  my  vote  against  taking  the  governor's  code  as  a  basis,  but  I  say 
this  is  not  the  time  to  do  that  now ;  if  the  other  members  of  the  com- 
mittee adopt  some  other  plan,  you  can  see  how  out  of  place  is  this 
motion. 

Judge  Thomas:  I  think  your  amendment  should  come  after  we 
have  fixed  the  basis.  Whatever  form  or  organization  we  agree  upon,  we 
can  incorporate  that  into  the  bill  we  take  as  a  basis.  We  will  all  agree 
upon  the  kind  of  organization  we  should  put  into  that  bill.  If  we 
agree  upon  the  plan  of  organization  first,  then  we  shall  necessarily  have 
to  aj:j^rce  upon  the  bill  we  will  put  it  in  afterwards.  It  seems  to  me  it 
is  more  logical  to  determine  which  bill  is  to  be  the  basis  then  determine 
the  plan  of  organization ;  that  is  one  of  the  details,  and  it  seems  to  come 
in  better  afterwards. 

Mr.  Guerin:  I  will  ask  the  gentleman  whether  the  only  difference 
between  these  code  bills,  is  not  in  the  organization  of  cities  and  villages^ 
and  when  we  take  a  code  and  make  that  the  basis,  if  we  are  not  practically 
asking  the  members  to  agree  to  that  organization  ? 

Jud.G^e  Thomas :     That  is  not  the  only  question — the  only  difference. 

Mr.  Sta,c:e:  To  bring  out  the  logical  necessity  of  proceeding  in  a 
different  mariner  from  what  is  provided,  I  will  ask  if  you  do  not  be- 
lieve it  is  true  that  if  the  committee  should  vote  on  the  question  of  such 
motion  as  I  propose,  if  it  probably  would  not  adopt  the  Comings  bill  as 
a  basis  for  our  deliberations  here?     Now,  I  want  to  say  that  my  re- 
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marks  are  not  directed  against  the  Comings  bill,  but  I  think  we  should 
first  decide  here  the  constitutional  question  whether  we  are  permitted  to 
give  the  municipalities  socalled  "home  rule,"  or  whether  we  must,  in 
this  committee,  plan  an  organization  for  all  the  municipalities  in  the 
state  ? 

Judge  Thomas:  I  don't  believe  the  committee  ought  to  decide  ab- 
stract questions  of  constitutional  law  in  this  way,  and  the  motion  of 
the  gentleman  brings  before  us  the  abstract  question  of  whether  this 
particular  organization  is  or  is  not  constitutional.  Now,  that  question 
is  really  involved  in  the  determination  of  the  question  made  by  the  gen- 
tleman from  Hancock.  I  do  not  believe  a  question  of  that  kind  ought 
to  be  injected  into  the  proceedings  of  this  committee.  We  are  not  sit- 
ting as  a  court,  but  as  a  legislative  committee  to  determine  upon  some 
form  of  legislation  we  propose  to  enact.  That  is  a  question  that,  what- 
ever the  opinion  of  the  members  may  be,  individually  as  to  the  consti- 
tutionality, may  be  involved  in  the  manner  in  which  we  vote  upon  this 
question. 

Mr.  Gear :  While  I  am  perfectly  willing  to  vote  for  a  motion,  with 
the  proper  amendments,  that  we  should  take  the  governor's  code,  or  the 
Comings  code,  as  a  basis,  yet  I  think  it  goes  out  all  over  the  country 
through  the  newspapers  that  we  have  voted  to  do  that,  it  will  be  con- 
strued to  mean  that  we  have  adopted  that  code.  After  we  vote  upon 
that,  then  comes  up  the  motion  of  the  form  of  government,  whether  by 
the  board,  or  single  head  of  department  plan.  The  great  fight,  as  every 
one  knows,  has  been  as  to  the  form  of  government  that  we  are  going 
to  give  to  the  cities.  I  don't  care  whether  it  is  the  Guerin,  or  the  Nash 
or  the  York  or  the  Chapman  code,  I  believe  w«  ought  first  to  determine 
whether  we  are  going  to  have  the  federal  plan,  the  board  plan,  or  any 
other  plan;  then  after  that  say  what  code  we  shall  adopt  as  a  basis.  I 
am  not  ready  to  vote  upon  the  question  proposed,  to  say  that  I  voted  to 
take  the  Nash  code  as  a  basis,  and  then  say  that  I  voted  for  some  other 
plan,  or  some  other  code  with  quite  a  different  plan. 

Mr.  Willis :  Will  the  gentleman  yield  to  a  question  ?  Is  it  your  idea 
that  the  Comings  code  should  be  the  basis  of  our  deliberations? 

Mr.  Gear:  Yes;  provided  that  we  first  settle  the  point  raised  by 
Mr.  Guerin.  We  should  settle  whether  or  not,  as  a  committee,  we  will 
take  the  board  plan,  or  the  single  head  of  department  plan  —  settle  that 
question  first. 
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Mr.  Willis :  If  you  think  this  ought  to  be  the  basis,  don't  you  think 
it  would  be  more  logical  to  determine  first  the  foundation,  and  then  de- 
termine the  details  of  the  superstructure  ? 

Mr.  Willis :  I  don't  want  to  be  bound  one  way  by  my  \ote  in  this 
committee,  and  then  in  another  way,  too.  I  say,  if  the  committee  by  a 
majority  vote,  can  determine  what  this  plan  will  be,  then  I  am  perfectly 
willing  to  take  House  Bill  No.  5  as  the  basis  upon  which  to  work.  If 
we  vote  upon  that  as  the  basis,  and  then  you  take  the  Nash  code  in  its 
provision  for  the  organization  of  cities,  the  board  plan,  you  have  so  far 
voted  on  that  plan.  It  is  the  plan  of  government  for  the  cities  that  I 
want  to  vote  upon  first. 

Mr.  Worthington:  Will  the  gentleman  yield  to  a  question?  Can- 
not we  incorporate  into  the  Nash  code  any  plan  for  government  of  cities 
we  choose,  after  adopting  that  as  a  basis  ? 

Mr.  Gear:  This  is  the  point:  If  the  committee  agrees  upon  the 
Nash  code  as  a  basis,  and  we  vote  upon  that,  when  it  comes  to  the  plan 
of  organization,  and  you  out-vote  us  on  that,  and  bring  in  a  majority 
report  —  I  won't  feel  like,  after  voting  to  adopt  the  Nash  code,  to  go 
in  and  make  a  fight  for  a  different  plan.  Why  don't  you  take  the  plan 
of  organization  first? 

Mr.  Worthington :  Do  you  think  this  would  bind  you  to  the  Nash 
code,  if  we  took  it  as  a  basis? 

Mr.  Gear:  Oh,  I  don't  think  anything  in  this  committee  will  bind 
my  vote  in  the  House;  but  I  think  it  will  be  more  consistent  if  we  set- 
tle what  plan  we  will  use  for  the  organization  of  cities;  then  take  up 
the  Comings  code  as  a  basis  to  work  upon,  after  that. 

Mr.  Guerin:  I  waftt  just  a  word  in  explanation;  there  is  a  mis- 
understanding about  this.  If  we  should  adopt  the  plafi  of  city  organization 
proposed  by  the  Chamber  of  Commerce  bill,  then  we  would  use  that 
bill  as  a  basis  to  work  upon ;  if  we  adopt  the  single  heads  of  department 
plan,  as  provided  in  my  bill,  then  I  say  to  you,  I  want  you  to  use  the 
Nash  code  as  a  basis ;  but  I  think  it  is  due  to  the  Chamber  of  Commerce 
bill,  and  to  its  friends,  and  to  all  the  rest  of  the  codes,  that  we  proceed 
first  to  the  organization  of  cities.  If  you  adopt  the  single  heads  of  de- 
partments, as  I  have  provided  in  my  bill,  I  am  still  in  favor  of  making 
the  Nash  code  the  basis;  but  if  you  adopt  the  Chamber  of  Commerce 
plan,  you  will  have  to  make  the  York  or  the  Chapman  bill  the  basis. 

Mr.  Painter:  I  am  in  favor  of  Mr.  Cole's  motion,  Mr.  ChairniaOt 
because  I  think  we  must  have  some  basis  upon  which  to  work,  and  I 
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don't  think  with  the  gentleman  from  Erie  county,  that  we  owe  any  par- 
ticular code  any  courtesy  in  this  matter.  As  far  as  I  am  concerned  I 
do  not  care  which  bill  is  made  the  basis.  We  are  here  to  pass  a  code 
for  the  government  of  cities ;  we  have  got  to  shoulder  the  responsibility, 
and  I  think  we  ought  to  do  so,  and  I  am  perfectly  willing  that  we  shall 
do  so.  We  can  agree  to  Mr.  Cole's  motion  and  make  the  Nash  code 
the  basis  of  our  work ;  I  am  in  favor  of  that,  and  I  wish  to  say  to  this 
committee,  to  prove  that  I  am  disinterested  in  my  statement,  that  I  pro- 
pose, myself,  to  offer  an  amendment  here  that  radically  changes  the  Nash 
code,  and  if  it  is  adopted  by  the  committee  —  which  I  hope  it  will  be  — 
it  will  change  the  plan  of  government  as  outlined  in  the  Nash  bill ;  but 
I  am  in  favor  of  the  motion,  for  all  that.  I  say  that,  gentlemen,  to  show 
you  that  I  do  not  believe  there  is  as  much  in  this  motion,  or  that  the 
results  will  be  the  same  as  the  gentlemen  from  Erie  and  from  Wyan- 
dotte seem  to  think. 

Mr.  Guerin:  Will. the  gentleman  yield  to  a  question?  You  say  it 
makes  no  difference  —  you  do  not  care  —  we  owe  no  particular  courtesy 
to  any  bill? 

Mr.  Painter:     No. 

Mr.  Guerin :  I  differ  from  you  on  that,  and  ask  you  to  extend  this 
courtesy.  We  have  extended  a  courtesy  by  opening  the  doors  for  the 
discussion  of  all  bills.  But  why  do  you  not  wish  to  go  to  that  point  of 
the  code  which  provides  for  the  organization  of  cities,  and  first  settle 
that  point? 

Mr.  Painter:     I  do  not  object  to  that,  at  all. 

Mr.  Guerin:  Would  there  not  be  more  unanimity  if  the  committee 
should  settle  upon  a  plan  of  organization,  and  then  take  the  Nash  code 
as  a  basis?  If  you  do  that,  I  shall  vote  for  it;  but  unless  you  do  that, 
I  shall  vote  against  it. 

Mr.  Painter:  Then  I  don't  understand  your  contention.  I  don't 
think  there  is  anything  in  this  motion  that  will  prejudice  or  change  the 
ideas  of  anybody,  or  bind  them  to  vote  a  certain  way.  We  have  to  have 
a  beginning. 

Mr.  Guerin:  What  is  the  use  of  taking  something  as  a  basis?  If 
you  adopt  the  plan  of  organization  set  out  in  the  York  code,  I  will  ask 
you  whether  you  will  need  hardly  a  single  chapter  of  the  Nash  code? 
In  making  up  a  code  under  the  Chamber  of  Commerce  code,  what  is  the 
use  of  going  to  work  and  adopting  something  that  will  be  of  absolutely 
no  use  to  you,  if  you  determine  upon  some  other  form  of  government? 
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.'.fr  ?ixnter:  iCj  ->:^*it:i  n  on  ±2t.  is,  dmr  we  can  pass  npcBi  tfat 
ine^r-nn  ifrer  :his  mchcn  is   iisposed  it  just  as  weil  as  bcfarcL 

..Tr.  '.tiern :  '.V!ts£  in  --nu  -rsnt  jo  make  rhis  the  baiss  ror.  if  jca 
^r-?  nr?  Z'^n^  zo  neeri  it? 

.\rr.  Psinrer:     TTier^  is  net  5t3  jinrh   itfcrence.  vera  know. 

\fr.  ''itierln :     Berveen  rhis  and  die  York  code? 

.\fr    r-a:nrer:     But  what  we  can  make  a  basis  of  yonr  code. 

-\fr  ''i-T:er!n :     I  ion'r  want  that. 

Afr.  ''^i-^ar:     Will  the  i^entfeman  jid.d  tn  a  qnesdon? 

-\rr  Painter:     Yes:  certainly. 

Afr.  'iear:  You  see  the  aecessitj  for  tins  committee  to  get  as  near 
fhp,  line  of  unanimity  as  possible,  dc  yon  not? 

.\rr   Painter:     Yes, 

\rr.  '^iear:     N'ow,  if  yon  want  to  pot  an  obstmcdoa  in  the  way  — 

.\rr.  Painter :     I  dcn't  understand  this  code  is  an  obstruction. 

\fr.  Gear:  We  tmderstand  it  is.  Why  not  settle  the  question  of  Ac 
organization  of  cities,  and  then  take  the  Nash  code  as  a  basis  upon  wUdi 
to  ^o  the  work? 

}.fr.  Bracken:  It  seems  to  me,  Mr.  Chairman,  we  oag^  to  settle 
tip^>r)  the  principle  from  which  we  are  going  to  argue.  We  ought  to  set- 
tle- rr^z-in  the  foundation  upon  which  we  are  going  to  erect  our  munid- 
pal  it  i^'^,  and  then  start  upon  our  bill  afterwards.  As  a  matter  of  cour- 
tf:?^y\  I  pffffrr  to  vote  for  the  Xa-sh  bill:  it  has  been  the  basis  of  much 
di=^^u^^ion,  btit  why  you  should  insist  upon  taking  this  bill  now  as  the 
ba-.in,  rather  than  to  adopt  the  principle  upon  which  we  will  build.  I 
^atinot  '.ff. 

Mr  Cole:  Will  the  gentleman  yield  to  a  question?  My  intention 
wa^  u,  h.ave  that  question  of  government  incorporated  in  this  motion. 
If  f  liad  desired  to  champion  what  is  called  absolute  homo  rule  and 
(on^vtifiitional  municipal  conventions  —  that  plan  —  I  would  have  made 
a  fnoiir>n  to  take  the  Chamber  of  Commerce  bill,  but  I  do  not  believe  that 
is  consfitntional.  When  T  made  this  motion  to  take  up  the  Nash  code, 
thi^;  quest irm  of  the  principle  of  organization  was  involved  in  the  mo- 
tion: atid  if  you  are  in  favor  of  the  constitutional  municipal  conven- 
liufi.  vou  will  1)0  logical  in  voting  against  this  motion. 

Mr.  I'rarkcn:  Why  not  go  to  the  question?  Why  determine  it  in 
an  inrlirect  way?  I  think  the  proper  thing  would  be  first  to  go  ahead  and 
(leterinine  the  amendment  of  Mr.  Guerin. 

Mr.  C()\v :    It  is  a  concrete  way  of  getting  at  an  abstract  proposition? 
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Mr.  Bracken:  I  don*t  think  it  is  so  important  to  have  a  bill  first; 
1  prefer  to  take  the  principle. 

Mr.  Giierin :     I  would  like  to  hear  from  the  Speaker  on  this  matter. 

Mr.  McKinnon :  Mr.  Chairman :  —  It  does  not  seem  to  me  to  make 
so  very  much  difference  whicli  of  these  motions  carry,  if  you  understand 
aright  what  will  follow.  I  do  not  think  the  adopting  of  the  Nash  code 
as  a  basis,  just*  now,  is  going  to  change  the  result  in  any  way,  as  to 
what  the  committee  may  see  best  to  do  in  its  future  action.  On  the  other 
hand,  I  don't  think  it  would  make  any  difference  if  you  should  decide 
first  on  the  form  of  government.  I  know  that  I,  for  one,  feel  that  as 
to  the  adoption  of  any  of  these  codes,  the  governor's  code,  or  any  of 
these  codes  —  I  do  not  want  it  considered  that  that  is  to  preclude  the 
amendment  of  that  code  in  any  way  whatever.  It  does  not  make  any 
difference.,  if  you  say  the  governor's  code,  if  there  is  a  single  idea  in 
there  that  you  think  is  wrong,  you  want  to  strike  that  out,  and  put  in 
what  you  think  is  right,  and  what  you  believe  to  be  right ;  and  I  think 
if  all  the  members  of  the  committee  understood  that  that  would  be  the 
policy  —  whether  by  this  motion  you  take  the  governor's  code,  or  not  — 
that  they  are  to  have  perfect  freedom,  in  adopting  this  code  — I  think 
they  would  not  have  the  same  feeling  about  it.  I  sincerely  hope  the 
committee  is  not  going  to  split  up  on  this,  to  begin  with,  and  I  really 
cannot  see  how  your  contention  is  so  material,  one  way  or  the  other. 

I  believe  the  real  thing  to  start  in  with,  is  to  decide  on  what  your 
tasis  for  a  municipal  government  is  going  to  be,  and  after  you  have 
decided  that,  it  will  control  your  action  on  other  parts  of  the  code,  very 
largely;  that,  of  course,  is  one  principal  thing  you  ought  to  decide  on 
very  quickly,  but  whether  you  do  it  before  or  after  the  motion  to  adopt 
the  governor's  code,  does  not  seem  material. 

The  Chairman:     Will  the  committee  allow  the  Chairman  a  word? 

The  thought  suggested  by  Mr.  McKinnon,  I  want  to  emphasize, 
and  that  is,  that  in  conversation  with  the  governor  on  that  point  of 
amendment  to  House  Bill  No.  5.  He  agreed  with  me  that  this  com- 
mittee, or  this  house,  or  both,  upon  finding  anything  in  the  bill  that  they 
thought  required  change,  should  change  it ;  and  that  so  far  as  he  is  con- 
cerned, his  feelings  will  not  be  hurt  by  the  changes.  The  committee 
IS  at  liberty  to  change  the  bill,  or  to  amend  it.  He  has  that  feeling  as 
to  amendment  or  alteration.  Personally,  I  have  the  same  feeling,  that 
when  my  name  is  attached  to  the  bill,  whatever  change  would  be  sat- 
isfactory to  the  members  of  the  committee,  is  satisfactory  to  me. 
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Mr.  Ainsworth:  I  felt  rather  as  if  there  were  a  matter  of  cour- 
tesy due  the  governor  on  account  of  this  bill,  but  that  feature  seems 
to  be  eliminated,  and  it  looks  to  me  now,  as  though  a  vote  on  Mr. 
Cole's  motion  would  commit  us  to  that  line  more  than  I  would  like  to  be 
committed  at  this  time. 

Mr.  Guerin :  I  will  say  this  in  conclusion :  If  there  were  only  two 
bills  before  this  committee,  No:  14  and  No.  5,  the  moticm  to  adopt  the 
governor's  code  as  a  basis,  would  be  all  right;  but  what  is  the  use  of 
adopting  it,  if  the  majority  of  the  coinmittee  shall  hereafter  adopt  the 
plan  set  out  in  the  York  or  Chapman  code?  Because,  if  you  do  that, 
you  would  hardly  need  a  single  chapter  of  the  Nash  code.  That  is  my 
proposition.  I  don't  see  anything  wrong  with  it  as  a  matter  of  courtesy. 
But  I  think  the  amendment  ought  to  prevail. 

Mr.  Cole:  I  rise  to  a  question  of  information:  I  would  like  to 
know  what  I  mean  by  my  motion,  Mr.  Chairman?  I  do  not  expect  to 
be  committed  by  any  plan  of  government  here  to  vote  for  it  later,  but 
I  expect  to  be  absolutely  free  to  champion  whatever  plan  or  form  of 
government  I  believe  in,  and  I  can  assure  you  that  I  am  going  to  make 
some  very  material  amendments  to  the  bill  myself. 

At  this  point,  it  was  moved  and  seconded,  that  the  rule  permitting 
only  five-minute  speeches  to  motions  in  committee,  be  suspended.  On 
vote,  the  motion  carried. 

It  was  moved  and  seconded  that  the  rule  providing  that  no  member 
shall  be  allowed  to  speak  more  than  once,  be  suspended.  On  vote,  this 
motion  carried. 

Mr.  Gear:  Mr.  Chairman,  I  hope  there  will  be  no  plan  by  which, 
from  the  very  start  here,  it  will  go  out  seemingly  that  there  is  a  divis- 
ion. I  want  to  say  to  the  author  of  this  motion  that  if  he  will  include 
in  his  motion  that  we  shall  first  prepare  a  plan  for  the  organization,  and 
then  that  the  governor's  code  shall  be  the  code  used  as  a  basis  —  then 
I  am  perfectly  willing  to  vote  for  it,  but  I  am  not  willing  to  vote  to  take 
any  plan,  either  the  Chamber  of  Commerce,  the  Guerin  or  the  Nash,  and 
then  afterwards,  perhaps,  be  compelled  to  come  in  with  a  minority  report 
upon  the  question  of  organization. 

As  I  said  before,  the  whole  question,  the  whole  contention  has  been 
upon  the  matter  of  organization,  and  I  think  that  is  a  principle,  and  it 
s'nould  be  the  policy  of  this  committee  to  first  settle  that  question,  whether 
it  shall  be  the  single  head,  the  board,  or  whatever  plan  it  is  —  I  think 
that  is  the  question  we  ought  to  settle  in  this  committee.    I  want  to  say 
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to  you,  gentlemen,  if  you  undertake  this  now,  right  from  the  start,  there 
will  be  a  feeling  upon  this  question ;  I  should  dislike  to  see  this  question 
voted  down ;  because  then  it  would  go  out  that  the  committee,  as  a  ma- 
jority, disapproved  of  the  Nash  code  as  a  basis.  I  hope  you  will  first  set- 
tle the  question  of  the  organization ;  then  after  that,  that  the  governor's 
code  shall  be  the  basis. 

Mr.  Worthington:  Isn't  it  pretty  well  understood  by  the  members 
of  the  committee  that  they  all  reserve  the  right  to  amend  the  Nash 
code,  if  they  see  fit? 

Mr.  Gear :  Certainly ;  we  have  that  constitutional  right  on  the  floor 
of  the  House. 

Mr.  Worthington:    Then  what  is  your  contention? 

Mr.  Gear:  That  we  want  to  start  out  with  as  much  unanimity  as 
possible,  and  not  be  committed  to  any  questions. 

Judge  Thomas:  In  view  of  the  fact  that  Mr.  Silberberg,  of  Ham- 
ilton, Mr.  Williams,  of  Hamilton,  and  Mr.  Chapman,  of  Montgomery, 
who  represent  two  of  the  largest  cities  of  the  state,  are  not  present,  and 
that  it  is  now  after  twelve  o'clock,  I  move  that  this  committee  rise  to 
meet  again  at  i  :30  o'clock,  when  we  can  take  up  this  matter. 

Mr.  Guerin :     I  second  the  motion. 

Mr.  Stage:  Before  that  motion  is  voted  upon,  I  would  like  to  ex- 
plain my  position.  I  am  not  in  favor  of  Mr.  Cole's  motion,  at  this  time^ 
nor  am  I  in  favor  of  the  motion  of  Mr.  Guerin,  that  we  should  discuss 
the  organization  of  cities,  but  my  position  19  a  larger  one.  We  are  not 
a  court  here,  but  every  man  on  this  committee  must,  in  his  own  mind, 
determine  the  large  question  of  the  constitutional  necessity,  or  possi- 
bility, of  these  two  different  modes  of  proceeding.  That  is  the  first  step. 
Having  decided  that,  it  is  immaterial  which  one  of  the  bills  we  take. 
Therefore,  I  say  positively  that  at  this  time  I  am  not  in  favor  either  of 
the  motion  of  the  gentleman  from  Hancock  or  of  the  gentleman  from 
Erie. 

The  motion  to  recess  was  put  to  vote  and  carried. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  15,  1902. 

MONDAY,   I  130  p.   M. 

The  Special  Committee  for  the  consideration  of  Mnndpal  Codes 
anet  pursuant  to  recess,  Mr.  Comings  presiding. 
On  roll-call  the  following  members  responded : 

Comings,  Denraan, 

Painter,  Hypes, 

Guerin,  Willis, 

Price,  Gear, 

Cole,  Stage, 

Metzger,  Bracken, 

Thomas.  Ainsworth, 

Chapman,  Maag, 

Silbcrberg,  Huffman, 

Worthington,  Brumbaugh. 

Mr.  Guerin :  Mr.  Chairman,  I  will  withdraw  the  motion  I  made  this 
morning,  and  I  desire  to  make  the  following  motion  as  an  amendment 
to  Mr.  Cole's  motion :  That  after  the  adoption  of  the  Governor's  code  as 
a  basis,  this  Committee  at  once  proceed  to  the  determining  of  the  nature 
and  character  of  the  organization  of  cities,  and  that  that  matter  be  dis- 
posed of  finally,  before  any  other  business  is  transacted ;  that  when  thus 
disposed  of,  the  Chair  appoint  a  sub-committee  of  three  members  from 
this  committee  to  work  out  the  details  in  line  with  the  position  of  the 
Committee  on  that  subject. 

Mr.  Cole:     I  accept  the  amendment,  and  will  second  that  motion. 

The  Chairman  states  the  motion  to  the  Committee,  and  upon  vote,  the 
amendment  carried. 

The  Chairman :  The  question  is  now  on  the  original  motion  to  adopt 
the  Nash  code  as  a  basis  of  work  for  this  Committee. 

On  vote  the  motion  was  declared  carried. 

(636) 


Afternoon  Session,  September  i$,  1^02.  63T 

Mr.  Hypes :  Mr.  Chairman,  since  the  Nash  Code  has  been  adopted 
as  a  basis,  I  move  that  the  Chair  appoint  a  committee  to  secure  from  the 
Senate  such  amendments  as  that  body  has  made  to  the  Nash  Code,  for 
the  purpose  of  comparison. 

The  motion  is  seconded  and  carried. 

The  Chair  appointed  Mr.  Hypes  a  committee  of  one  to  carry  out  the 
purpose  of  the  motion. 

The  Chairman:  The  Nash  Code  having  been  adopted  as  a  basis, 
under  the  motion,  the  Committee  will  now  proceed  to  the  subject  of  the 
organization  of  cities. 

Mr.  Bracken :  Mr.  Chairman,  I  move  that  the  whole  matter  of  the 
form  of  government  of  cities  be  submitted  to  the  vote  of  the  municipal- 
ities, through  a  constitutional  convention. 

The  motion  is  seconded. 

Mr.  Bracken :  From  all  the  information  received  through  the  papers^ 
and  from  a  great  many  of  the  speakers,  it  appears  to  be  a  general  desire 
on  the  part  of  the  voters  of  the  municipalities  that  they  shall  be  permitted 
to  frame  their  own  government.  I  know  that  in  the  past,  under  the  old 
constitution,  there  was  considerable  objection  because  at  that  time  we 
were  very  much  scattered,  and  the  means  of  communication  were  very 
poor,  and  it  took  a  great  deal  of  time  for  one  community  to  communicate 
with  another,  and  the  tendency  of  course,  at  that  time  was  for  small 
and  numerous  cities.  Now,  with  the  rapid  transportation  and  the  drift 
of  population  toward  the  cities,  the  objection  to  a  great  number  of  cities 
must  necessarily  pass  away.  With  the  present  ratio  of  growth,  it  will 
probably  be  but  a  short  time  until  the  great  State  of  Ohio  will  be  covered 
by  a  number  of  great  cities.  In  that  case,  allowing  the  people  to  choose 
their  own  government  would  not  be  open  to  the  objection  of  such  great 
diversity;  on  the  contrary,  we  would  have  great  centers  of  population, 
who  would  be  busily  engaged  in  devising  ways  and  means  to  govern  these 
great  central  bodies;  so  that  I  believe  it  would  be  the  proper  thing  for 
this  committee  to  turn  this  matter  over  and  allow  the  cities  to  form  their 
own  government,  in  order  that  we  might  have  that  education  along 
governmental  lines  so  needed,  and  at  the  same  time  give  the  people  that 
absolute  freedom  which  they  seem  to  seek. 

I  have  no  doubt  that  the  members  here,  almost  to  a  man,  if  they 
believed  that  the  constitution  would  permit  that  plan,  would  adopt  it.  It 
seems  to  me  the  most  rational  and  the  most  reasonable,  and  for  myself, 
I  would  be  willing  to  take  the  responsibility  of  believing  that  that  propo- 
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sition  is  constitutional,  and  for  that  reason,  I  make  this  motion,  and  I 
hope  that  this  body  will  go  on  record  as  being  willing  to  trust  the  people 
to  form  their  own  government  and  to  manage  their  own  affairs. 

Judge  Thomas :  I  want  to  say  just  a  word.  I  expect  to  vote  against 
this  motion,  not  upon  the  ground  that  I  have  any  fear  of  trusting  the 
people  with  the  formation  of  their  city  government,  but  because  I  believe 
that  the  constitution,  as  it  is  at  the  present  time,  will  not  sustain  it.  The 
legislature  have  no  authority  o  delegae  such  a  power  as  hat  would  be,  to 
the  people.  Believing  that  it  would  be  overturned  by  the  Supreme  Court, 
if  we  should  adopt  a  form  of  organization  of  that  kind,  that  we  would 
have  our  labors  all  to  do  over  again,  I  am  of  the  opinicm  that  it  would 
be  useless  for  us  at  this  time,  to  adopt  such  a  form  of  organization. 

This  is  a  representative  government ;  the  constitutions  of  the  several 
states,  as  well  as  the  federal  Constitution  recognize  that  fact. 

The  legislative  power  of  this  state  is  by  our  Constitution  delegated 
to  the  Legislature.  I  do  not  believe  that  the  legislature  can  delegate  that 
power,  except  so  far  as  it  is  necessary  to  pass  ordinances  and  by-laws  in 
relation  to  local  affairs,  even  to  tho  councils  of  our  cities.  There  are 
certain  local  forms  of  organization  that  I  believe  can  be  delegated  in  part, 
but  when  the  great  question  of  the  form  of  organization  comes,  I  believe 
it  must  ]jc  worked  out  ])y  the  General  Assembly.  Therefore,  believing  as 
I  do  upon  the  coiistitutioiial  questions,  I  shall  be  forced  to  vote  against 
the  motion  of  the  gentleman  from  Franklin. 

Mr.  Price:  Gentlemen  of  the  Committee:  I  shall  not  take  a  great 
deal  of  your  time,  but  as  I  said  some  time  ago,  I  reserve  the  right  to 
change  my  mind  upon  any  proposition  of  law  when  the  fact — and  by  the 
fact,  I  mean  where  a  thing — can  be  of  practical  utility.  I  likewise  said 
at  that  time  that  if  the  advocates  of  the  different  codes  would  understand 
each  other  there  would  be  but  very  little  difference  between  them.  At 
that  time,  I  had  not  closely  examined  what  you  call  the  Chamber  of  Com- 
merce bill,  in  other  \\iDrds,  the  Chapman  bill.  I  have  talked  to  Judge 
Okcy,  also  to  Mr.  Foote  and  some  others  about  it,  and  questioned  them, 
in  tlie  first  place  as  to  the  constitutionality  of  the  principle,  and  Judge 
Okey  and  Judge  Stewart  seemed  to  be  firmly  rooted  that  it  was  consti- 
tutional, and  witliout  noticing  the  location  of  their  constitutional  con- 
vention, in  tlic  l-)ill,  I  revolved  the  principle  in  my  mind  and  located  it  for 
myself,  without  knowing  where  they  located  it,  within  tlie  organization 
of  the  municipality;  or,  in  other  w\ords,  I  located  it  as  coordinate — ^not 
altogether  co-ordinate,  but  as  a  superior  legislative  body,  in  the  organi- 
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zation  of  the  municipality,  to  what  we  might  call  the  common  council; 
and  it  was  not  until  last  week  that  I  noticed  that  by  the  provisions  of  their 
bill,  they  had  placed  the  constitutional  convention  without  the  organi- 
zation of  the  municipality,  instead  of  within,  and  I  shall  not  stand  here 
and  advocate  to-day  that  placing  the  constitutional  convention  without 
the  organization  is  a  compliance  with  the  Constitution  of  Ohio,  as  it  is ; 
but  the  constitutional  convention  or  whatever  we  wish  to  call,  located 
within  the  municipality,  being  a  little  superior  in  its  effect  and  in  its 
workings  to  what  we  know  as  council,  is  a  constitutional,  legislative 
body,  and  if  the  constitutional  convention  is  located  as  I  have  suggested, 
then  that  body  becomes  constitutional  in  that  provision,  and  there  is  no 
question  in  my  mind  about  that.  In  other  words,  if  we  adopt  a  bill  pro- 
viding for  a  mayor  in  a  municipality,  and  a  council,  and  then  for  a  council 
of  administration, — that  is  a  superior  council ;  a  common  council  and  a 
council  of  administration,  then  you  have,  in  my  judgment,  a  constitutional 
bill,  and  it  was  that  point  I  had  settled  for  myself  without  having  exam- 
ined the  specific  bills. 

X'ow,  then,  there  are  some  things  about  tliat  form  of  municipal 
government  that  are  wortliy  of  consideration,  and  I  shall  not  take  any 
stand  absolutely  for  it.  1  think  that  every  one  would  agree  that  \\c 
should  have  a  mayor  of  the  numicii)ality,  and  every  one  would  agree  we 
should  have  a  council ;  every  one  would  agree  we  should  have  a  treasurer 
and  a  clerk,  and  that  is  going  further  than  the  minimum  organization 
required  by  our  constitution.  I  think  if  we  would  enact  a  law  saying 
that  a  municipality  should  have  a  mayor  and  a  council,  then  make  the 
provision,  under  the  other  sections,  for  a  police  court  and  different  offi- 
cers, and  adjourn,  we  would  have  a  perfect  organization,  wnthin  the  law ; 
or  in  other  words,  the  functions  of  municipal  government  would  be 
diflferentiated,  and  by  that  I  mean  simply  that  the  legislative  and  adminis- 
trative powers  would  be  separated,  and  the  lodgment  of  those  powers 
within  the  proper  officers  of  the  municipality  would  be  accomplished;  but 
I  am  not  advocating  so  simple  a  form  of  government  as  that;  I  would 
go  further.  Now,  suppose  we  come  down  to  what  is  called  ihe  council 
of  administration ;  suppose  that  we  put  in  a  law  that  the  council  should 
create  and  classify  the  municipal  public  service  into  certain  d .apartments, 
and  those  departments  set  out  as  to  what  they  should  be,  and  that  they 
may  provide  that  those  departments  may  be 'presided  over  by  boards,  or 
by  persons,  either  as  agents,  superintendents,  etc. —  then  you  have  a  flex- 
ible form  of  government  that  will  adapt  itself  to  every  city  in  this  state. 


640  Proceedings  on  Municipal  Code. 

There  is  no  question  about  it  —  that  would  be  constitutional.  The  legis- 
lature must  make  the  minimum  of  organization  that  the  constitution  re- 
quires, or  else  the  supreme  court  will  upset  it ;  there  is  no  question  about 
that.  A  council  alone  would  not  fulfill  the  requirement,  nor  would  a 
mayor  alone,  because  the  functions  of  government  are  not  differentiated, 
not  located. 

If  we  have  done  that,  we  have  complied  with  all  the  requirement  of 
the  constitution.  When  we  do  that,  the  supreme  court  will  say  that  that 
is  a  sufficient  organization.  But  it  is  within  the  province  of  the  legisla- 
ture to  go  further  than  that  and  still  be  perfectly  consistent  with  the  con- 
stitution. You  can  go  to  any  extent  you  desire ;  you  can  provide  a  treas- 
urer and  a  clerk ;  you  can  even  provide  by  legislative  act,  for  those  who 
work  it  out.  Now,  then,  if  you  create  a  mayor  and  a  council  and  call  that 
an  organization,  and  then  confer  power  upon  the  council  to  go  ahead 
and  work  out  the  administrative  machinery,  the  council  is  not  organizing 
the  municipality,  in  any  sense  of  the  term.  The  constitution  of  the  state 
of  Ohio  provides  a  complete  organization  of  the  state  government,  and 
when  you,  as  members  of  the  legislature,  create  the  offices  of  insurance 
commissioner,  or  of  mine  inspector,  you  are  not  organizing  the  state 
government;  you  are  just  simply  supplying  the  deficiency,  for  the  pur- 
pose of  assisting  the  organization  already  made  by  the  constitution,  in 
providing  the  features  that  are  required  under  our  constitution.  If  we 
should  provide  for  a  mayor  and  a  council,  and  then  give  power  to  them^ 
either  by  ordinance  or  otherwise,  to  provide  for  other  officers,  and  that 
those  officers  may  be  elected  or  appointed,  as  you  will  either  one  — 
you  are  not  organizing  the  municipality  —  you  are  just  simply  giving 
the  council  power  to  work  out,  in  its  own  way,  the  functions  that  a  muni- 
cipality has  to  work  out,  and  the  mayor  is  sitting  supreme  as  the  execu- 
tive officer,  and  the  council,  as  the  legislative. 

Now,  I  use  that,  in  its  simplest  form,  and  I  am  clear  in  this  one  prin- 
ciple, that  I  am  hostile  and  averse  to  any  complicated  machinery  that 
will  be  too  heavy  for  the  smaller  cities,  and  too  narrow  for  the  larger 
cities,  and  I  speak  thus  of  these  three  codes.  There  is  probably  no  code 
presented  but  what,  if  you  would  take  some  certain  features  of  it,  it  would 
violate  the  constitution  of  the  state  of  Ohio;  but  because  the  provisions 
of  that  code  violate  the  constitution  is  no  reason  for  saying  that  the  whole 
principle  is  wrong,  or  that  the  bill  in  its  aim  and  object,  violates  the  con- 
stitution of  the  state,  and  the  men  who  have  said  that  the  Chamber  of 
Commerce  code  is  unconstitutional,  for  some  reason  or  other  have  failed 
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to  say  why  it  is  unconstitutional,  but  I  will  say  it  here  to  this  committee  — 
why  is  it  unconstitutional?  Inasmuch  as  it  places  the  constitutional  con- 
vention without  the  organization,  and  not  within  the  organization  —  and 
there  is  the  whole  fault  of  the  thing  in  theory.  It  is  a  matter  that  can  be 
remedied  by  placing  it  within  the  organization  of  the  municipality:  but 
it  is  not  constitutional,  if  located  where  it  now  is. 

Mr.  Hypes :  As  the  committee  all  know,  I  am  not  a  lawyer,  and  if  I 
were,  could  hardly  speak  to  the  subject  as  fully  as  the  gentleman  who  has 
preceded  me :  but  I  hold  in  my  hand  a  communication  from  a  gentleman 
very  high  in  legal  attainments,  Judge  William  H.  West,  and  I  shall  read 
the  committee  his  opinion  on  this  matter : 

Mr.  Brumbaugh:  Mr.  Chairman: — During  our  sessions,  I  have 
taken  very  little  time  before  this  committee;  I  do  not  remember  of  having 
spoken  more  than  twice  before  this,  but  I  wish  to  say  just  a  word  at  this 
time.  I  have  not  sought  to  take  your  time,  for  this  reason  —  because  I 
felt  the  members  representing  counties  having  the  larger  cities  were  more 
directly  interested  in  the  formation  of  this  code  than  I,  for  this  reason, 
that  if  we  adopt  a  code  that  creates  too  heavy  a  government  for  the 
smaller  cities,  they  will  seek  to  raise  the  limit.  In  other  words,  should 
the  limit  be  placed  at  10,000,  there  would  not  be  a  town  in  our  county 
that  would  have  any  interest  in  the  code.  For  these  reasons,  I  have 
listened  to  what  you  have  had  to  say,  not  seeking  to  influence  the  com- 
mittee, as  I  felt  that  those  representing  the  counting  with  the  larger 
cities  were  more  directly  interested  in  the  formation  of  the  code. 

Now,  in  regard  to  this  motion  made  by  the  member  from  Franklin, 
I  wish  to  say  this :  Directly  after  the  supreme  court  rendered  its  decision 
that  made  necessary  the  calling  of  this  session,  I  said  that  I  did  not  be- 
lieve this  matter  would  stop  until  we  had  a  constitutional  convention  and 
rewrote  the  constitution  of  the  state  of  Ohio.  If  it  is  not  constitutional 
to  give  the  cities,  as  nearly  as  possible,  practical  home  rule,  I  do  not 
believe  the  agitation  will  cease  until  a  constitutional  convention  assem- 
bles, and  the  constitution  re-written  or  revised,  so  that  that  is  made  pos- 
sible for  the  people  of  the  cities.  Therefore,  I  can  see  no  great  harm 
in  the  motion  made  by  the  gentlemen  from  Franklin;  I  rather  like  it, 
and  I  think  our  friends,  in  the  future,  will  come  to  that  point.  What 
its  practical  effect  may  be  at.  this  time,  I  do  not  consider.  We  are  not 
passing  a  code  that  will  last  twenty-five  or  fifty  years :  I  believe  its  life 
at  the  longest  will  be,  possibly,  eight  or  ten  years,  and  I  do  not  consider 
this  matter  very  material  either  way,  whether  it  carries  or  whether  it 
41 
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loses,  on  that  account.  I  am  giving  my  views  about  this  matter ;  but  I 
have  no  hostility  to  the 'motion  made  by  the  honorable  member  from 
Franklin,  Secause  I  believe  the  trend  and  effort  for  the  future  will  be 
toward  the  point  indicated  by  the  gentleman  in  his  motion. 

Vote  by  roll-call  is  demanded  on  motion. 

Mr.  Chapman :  Mr.  Chairman,  I  wish  to  explain  my  vote  on  this 
motion.  I  introduced  by  request  a  bill  which  contains  the  principle  set 
forth  in  the  motion  of  the  gentleman  from  Franklin.  I  have  studied 
that  matter,  since  I  introduced  that  bill.  (House  Bill  No.  lo).  At  that 
time,  I  thought  the  bill  was  unconstitutional,  and  I  still  think  it  is  uncon- 
stitutional. I  believe  that  the  principle  of  home  rule  is  all  right ;  but  if 
we  cannot  do  it  under  our  constitution,  I  do  not  think  it  is  safe,  at  this 
time  to  attempt  to  pass  any  other  than  a  law  which  we  are  sure  will  be 
constitutional ;  therefore,  Mr.  Chairman,  I  shall  vote  "no." 

On  roll-call  the  vote  resulted  as  follows: 

Yeas:  Price,  Gear,  Stage,  Bracken,  Ainsworth,  Maag,  Huffman, 
Brumbaugh,  Sharp. 

Nays:  Comings,  Painter,  Guerin,  Cole,  Metzger,  Thomas,  Chap- 
man, Silberberg,  Worthington,  Denman,  Hypes,  Willis. 

The  motion  was  declared  lost. 

Mr.  Thomas  moved  that  the  committee  proceed  to  the  considera- 
tion of  the  legislative  department. 

Motion  seconded. 

Mr.  Stage:  Mr.  Chairman,  I  desire  to  say  just  a  word  before  we 
proceed.  We  have  had  some  discussion  before  the  committee  as  to  the 
necessity  of  providing  a  line  of  demarkation  on  the  basis  of  popula- 
tion. Now,  it  strikes  me  before  we  leave  this  section  72,  that  we  should 
settle  the  line  of  demarkation,  whether  or  not  there  is  a  necessity  for 
a  line  of  demarkation  on  the  basis  of  population. 

Mr.  Brumbaugh:  Mr.  Chairman,  personally,  I  should  like  to  see 
that  question  left  until  we  have  determined  the  form  of  government; 
it  wil  Ithen  give  the  different  cities  a  choice,  and  we  shall  all  hear  from 
our  constituency  as  to  where  they  wish  to  be,  whether  they  wish  to  be 
villages  or  cities.  Personally,  I  would  like  to  see  that  question  left, 
until  the  form  of  government  is  determined. 

Mr.  Guerin:  Will  the  gentleman  yield  to  a  question?  Will  you 
tell  me  what  possible  bearing  the  organization  of  the  city  council  and 
the  apportionment  of  members  can  have  upon  the  question  of  demark- 
ation ? 
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Mr.  Brumbaugh :  That  is  not  the  only  question  that  will  come  up ; 
there  are  several  questions  that  will  come  up;  this  one  particular  phase 
is  not  the  only  question  that  will  come  up,  Mr.  Guerin.  I  want  to  know 
what  the  smaller  cities  have  to  contend  with  before  I  vote  whether  my 
city  shall  be  a  city  or  a  village. 

Mr.  Thomas:  I  did  not  intend  in  my  motion  to  desigfnate  the  num^* 
ber  of  members  of  council  now;  I  simply  wished  to  go  to  that  de- 
partment so  that  we  could  take  up  the  sections  and  read  them  over,  and 
if  there  are  changes  desired,  we  can  make  them. 

Mr,  Gear:  I  understand  that  the  sub-committee  to  which  has  been 
referred  the  organization  of  villages,  or  village  government,  unanimously 
report  that  that  feature  be  eliminated  from  this  code,  and  that  we  go 
under  the  general  law.  If  that  be  true,  it  is  going  to  pave  the  way 
very  easily  for  some  of  us,  who  have  town  of  5,000  or  6,000,  in  our 
sections,  to  allow  them  to  elect  whether  they  will  be  villages  or  cities.  We 
can  ascertain  that  when  we  know  the  plan  of  organizations  for  cities. 

Mr.  Thomas:  I  would  like  to  explain  that  in  my  motion  I  only 
desired  to  take  up  the  organization  of  cities ;  this  does  not  aflfect  the  or- 
g^anization  of  villages,  of  course. 

Mr.  Gear :  In  my  district  now,  the  general  understanding  has  been 
that  the  line  of  demarkation  would  be  drawn  at  a  certain  population. 
If  the  villages  are  to  be  eliminated  from  this  code,  then  in  towns  of 
five  or  six  or  seven  thousand,  we  can  fix  the  line  to  leave  them  in  the 
village  class.  I  am  requested  by  the  whole  district,  the  31st  senatorial 
district,  except  the  town  of  Tiffin,  that  they  be  put  in  the  village  class. 
If  that  is  true,  it  marks  exactly  what  kind  of  government  the  cities  want 
or  ask. 

Judge  Thomas:  I  don't  want  to  take  too  much  time,  but  I  wish 
further  to  explain  that  I  believe  the  villages  and  the  small  cities  can 
better  determine  what  form  they  want  when  they  find  out  what  the 
legislature  has  really  decided  to  adopt  as  the  form  of  organization. 
When  we  get  through  with  this  bill  the  organization  may  be  so  simple, 
and  with  so  little  machinery  that  every  city  above  5,000  will  want  it. 
Now,  to  decide  the  question  of  demarkation  at  this  time,  might  be  to 
decide  that  question  before  we  would  know  whether  they  would  want 
it  or  not ;  therefore,  I  think  we  can  proceed  with  the  form  of  organiza- 
tion, and  then  determine  on  the  question  of  population. 
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Mr.  Gear :  My  idea  was  to  get  the  action  of  the  sub-committee  on 
the  elimination  of  villages  from  the  code,  before  the  people;  then  the 
people  generally  would  know  where  they  wished  to  be. 

Mr.  Guerin :  I  want  to  say  my  idea  about  the  organization  of  cities 
is  simply  this:  If  we  can  provide  that  every  city  shall  have  a  council 
and  decide  the  apportionment,  then  go  straight  over  the  executive  de- 
partment of  the  city  government,  determine  whether  we  shall  have  a 
mayor,  a  president  of  council,  and  the  heads  of  these  departments,  and 
how  they  shall  be  elected  or  appointed,  and  the  general  scheme  of  gov- 
ernment, then  allow  this  sub-committee  to  work  out  the  details  in  the 
light  of  the  wishes  of  the  committee,  it  seems  to  me  it  would  be  the 
wiser  plan.  There  is  no  need  of  spending  time  here  in  reading  over 
every  one  of  these  sections,  until  w  edecided  first  whether  we  will  have 
the  board  plan  of  government,  or  the  centralized  form,  or  whatever  kind 
we  adopt.  It  seems  to  me  the  first  question  to  be  considered  is  this, 
and  that  we  will  save  time  if  we  proceed  to  it,  without  going  over 
every  section  of  the  code.  I  therefore  move  that  we  proceed  to  appor- 
tion the  council,  fix  the  number,  then  go  to  the  executive  department, 
decide  on  what  officer  we  shall  have,  what  shall  be  their  duties,  whether 
they  shall  have  a  divided  responsibility,  or  a  centralized  form  of  gov- 
ernment, and  the  general  powers  of  these  officers,  and  leave  the  details 
to  be  worked  out  by  the  sub-committee. 

The  motion  is  seconded. 

The  Chairman:  The  chair  understands  that  the  question  is  now 
on  the  motion  of  the  gentleman  from  Erie,  that  in  a  general  way  we 
proceed  to  follow  this  chapter  3,  organization  of  cities,  decide  first  the 
legislative  department,  and  then  go  to  the  executive  department. 

On  vote,  the  motion  is  lost. 

The  Chairman :  We  will  now  proceed  to  section  72,  chapter  three, 
organization  of  cities,  to  the  legislative  department. 

Mr.  Worthington  moved  that  Section  72  be  adopted. 

Mr.  Willis  seconded  the  motion. 

Mr.  Stage:  Mr.  Chairman,  this  brings  us  exactly  to  the  difficulty 
of  which  I  spoke,  on  the  question  of  the  line  of  demarkation.  If  it 
is  constitutional  for  this  committee,  or  rather,  for  the  house,  to  pass  a 
law  which  shall  provide  for  the  organization  of  cities,  if  we  accept  the 
report  of  the  sub-committee,  the  law  relating  to  villages  being  left  as  it 
is, —  if  it  is  constitutional  for  us  to  leave  it  to  municipal  corporations 
to  choose  which  form  they  will  go  under,  whether  city  or  village— if 
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that  is  constitutional,  as  I  have  heard  members  of  this  committee  say 
they  think  it  is,  then  that  takes  away  one  of  the  great  difficulties  ixnder 
which  we  have  been  laboring  in  the  preparation  of  this  code.  Section 
J2  leaves  the  line  of  demarkation  as  a  basis  upon  which  the  number  of 
council  is  provided  for. 

To  bring  that  matter  before  the  committee,  Mr,  Chairman,  I  move 
you  that  the  motion  of  Mr.  Worthington  be  so  amended  that  the  line 
of  demarkation  be  stricken  out  in  section  72. 

Mr.  Brumbaugh  seconded  the  motion. 

Mr.  Willis :  I  should  like  to  know  what  the  eflfect  of  the  adoption 
of  that  motion  would  be.  I  cannot  see  why  we  can't  pass  over  that 
until  we  see  what  the  line  of  demarkation  will  be. 

Mr.  Stage:  It  is  just  this  point,  that  if  we  want  to  recast  this 
section,  we  ought  to  settle  the  line  of  demarkation  now. 

Mr.  Worthington:  If  we  decide  to  have  the  line  of  demarkation 
10,000,  would  it  not  be  very  easy  to  amend,  inserting  seven,  eight  or  ten 
thousand,  as  the  case  might  be  ?  It  seems  to  me  that  a  council  of  seven 
would  not  be  cumbersome  for  any  municipality  of  5,000. 

Mr.  Gear:  Mr.Chairman,  I  desire  to  offer  an  amendment  to  the 
amendment :  I  move  that  in  line  771  of  section  72,  strike  out  only  the  word 
"five"  and  insert  the  word  "seven." 

Mr.  Chapman  seconded  the  motion. 

Mr.  Gear :  The  reason  I  make  this  amendment  is,  that  if  we  fix  the 
line  of  demakation  now,  it  will  become  known  that  we  have  fixed  that  line, 
and  we  shall  then  hear  from  our  constituents  in  the  matter,  and  know 
their  wishes. 

Mr.  Denman :  Mr.  Chairman,  I  am  unable  to  see  why  the  section 
here  should  be  changed,  no  matter  what  the  line  of  demarkation  is.  There 
will  always  be  in  any  city  an  original  5,000.  This  will  give  a  very  fair 
representation  to  any  city ;  the  only  question  is  whether  you  want  a  larger 
or  a  smaller  representation ;  the  matter  of  putting  it  in  or  leaving  it  out 
is  immaterial. 

I  want  also  to  speak  about  another  matter ;  that  is  the  question  as  to 
whether  these  officers  are  to  go  in  at  one  time  and  out  at  one  time,  or  at 
different  times?  I  don't,  just  at  this  moment,  exactly  remember  the  pro- 
vision for  that.  This  does  not  make  any  provision  whatever  for  the  first 
election.  I  am  thoroughly  convinced  of  the  advisability,  and  before  the 
matter  is  finally  passed  upon,  shall  make  a  motion  that  one-third 
of    the    members    be    elected    for    three    years,    one-    third    for    two 
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and  one-third  for  one  year,  so  that  there  will  be  at  all  times  a  residue  of 
experienced  men  in  the  city  council.  I  submit  that  the  propositicMi  as  it 
stands  here  does  not  provide  for  any  rotation  in  office ;  they  would  all  go 
in  and  be  elected  at  the  next  spring  election,  and  when  their  terms  ex- 
pired, other  new  officers  would  be  elected. 

The  Chairman :  The  chair  would  suggest  that,  inasmuch  as  there  are 
a  number  of  members  absent,  who  desire  to  be  heard  in  regard  to  this  sec- 
tion, we  pass  it  temporarily. 

No  objection  being  made,  the.section  is  passed  temporarily. 

The  Chairman :    The  next  section  for  consideration  is  section  73. 

Mr.  Denman :  Mr.  Chairman,  I  move  the  adoption  of  that  section, 
with  the  understanding  that  at  any  future  time  we  may  amend  it  in  relation 
to  the  names  of  the  officers. 

Mr.  Guerin  seconded  the  motion. 

Mr.  Gear :  Mr.  Chairman,  I  move  to  amend,  in  line  789  by.  inserting 
after  the  word  "redistrict,"  the  following :  "and  all  wards  shall  be  as  nearly 
rectangular  in  shape  as  possible." 

The  amendment  is  seconded. 

Mr.  Willis :  Mr.  Chairman,  it  seems  to  me  we  ought  not  to  burden 
the  bill  with  that  kind  of  amendment.  "As  nearly  rectangular  as  possible." 
Who  is  going  to  determine  whether  it  is  possible  or  not?  It  seems  to 
me  that  doesn't  mean  anything. 

Mr.  Gear :  This  provides  it  shall  be  redistricted  according  to  rail- 
roads, alleys,  watercourses,  streets,  canals,  corporation  lines,  etc.  Now, 
instead  of  following  the  grade  of  a  railroad,  for  instance,  where  the  line 
might  be  changed  by  the  company,  at  any  time,  or  where,  under  any  of 
these  boundaries,  the  lines  might  be  shifted,  I  think  it  would  be  better 
to  make  the  wards  as  nearly  rectangular  as  possible. 

The  amendment  proposed  by  Mr.  Gear  is  put  to  vote  and  lost. 

Mr.  Chapman :  Mr.  Chairman,  I  have  a  matter  to  present  which 
seems  to  me  to  be  of  great  importance  to  us  especially,  down  in  Dayton. 
Our  council  there  is  a  tie,  politically ;  it  may  be  that  they  might  disagree, 
or  it  may  be  that  they  might  refuse  to  redistrict  altogether,  and  for  that 
reason  I  submit  the  following  amendment : 

In  line  787,  after  the  word  "inhabitants,"  insert :  "provided,  however, 
that  should  council  within  three  weeks  of  the  date  herein  named,  disagree 
or  refuse  to  subdivide  such  city,  the  presiding  judge  of  the  common  pleas 
court  of  the  district  in  which  said  city  is  situate,  shall  forthwith  subdivide 
the  said  city,  in  accordance  with  the  provisions  of  this  section." 
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Mr.  Guerin  seconded  the  amendment. 

Mr.  Willis :  Will  the  gentleman  yield  to  a  question  ?  Do  you  have 
any  doubt  about  the  constitutional  power  of  the  legislature  to  invest  power 
in  a  judicial  officer? 

Mr.  Chapman :  I  think  it  can  give  the  power  whenever  it  chooses ; 
in  fact,  the  legislature  has  power  to  delegate  that  power  anywhere. 

Mr.  Worthington :  I  think  this  is  unnecessary ;  I  don't  see  how  they 
can  have  a  tie  in  council ;  it  provides,  in  cities,  that  there  shall  be  a  pres- 
ident pro  tem. 

The  Chairman :  This  is  to  be  done  by  the  present  council,  not  by  the 
new  one ;  the  old  council,  under  the  present  organization,  would  redistrict. 

Mr.  Brumbaugh :  I  should  think,  if  we  were  going  to  have  some  one 
selected  to  arbitrate  this,  in  case  of  a  tie,  it  would  be  better  to  vest  the 
power  in  the  probate  judge,  rather  than  in  a  district  officer.  If  the  gentle- 
men believe  in  home  rule,  there  is  no  need  to  go  away  from  the  town,  in  a 
matter  that  concrns  the  people  of  the  town  most  nearly.  The  probate  judge 
is  not  a  district  office. 

Mr.  Gear :  No ;  but  what  is  true  of  the  common  pleas  judge  might 
also  be  true  of  the  probate  judge;  the  common  pleas  judge  is  elected  by 
the  district,  the  probate  judge  by  the  county.  I  do  not  see  .why  this  mo- 
tion should  prevail.  When  this  becomes  a  law,  if  council  refuse  to  re- 
district,  you  can  go  into  court  and  mandamus  council. 

Mr.  Stage :  Will  the  gentleman  yield  to  a  question  ?  Is  there  any 
way  to  mandamus  a  member  of  council  to  vote  against  that  ? 

Mr.  Gear :     You  can,  if  you  so  desire. 

Mr.  Hypes :  I  wish  to  report  the  following  amendment  on  this  point 
as  having  been  approved  by  the  Senate.  Line  792,  after  the  word  "coun- 
cil," insert :  "In  case  said  council  fails  to  act  under  these  provisions,  the 
matter  shall  be  referred  to  the  presiding  judge  of  the  common  pleas  court 
of  the  district  in  which  such  municipality  is  situated." 

Mr.  Stage :  The  objections  to  this,  I  think,  are  because  the  power  is 
left  in  the  hands  of  an  officer  not  elected  by  the  people  mose  closely  con- 
cerned. I  should  much  prefer  that  in  case  of  a  tie,  it  should  be  left  to 
the  mayor.  I  move  you,  Mr.  Chairman,  to  amend  the  amendment  by 
striking  out  the  words  "presiding  judge"  and  insert  the  word  "mayor." 

The  motion  is  seconded.    On  vote  the  motion  is  lost. 

Judge  Thomas:  Mr.  Chairman,  I  move  to  amend  the  amendment 
by  inserting:    "If  the  council  cannot  agree,  the  redistricting  shall  be  left 
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to  a  committee  of  three,  one  of  whom  shall  be  appointed  by  the  presiding 
jiulj^o,  one  by  the  probate  judge  and  one  by  the  mayor  of  the  city." 

The  Chairman  :     The  question  is  on  the  amendment  of  the  gentleman 
from  C'uyahoga. 

( >n  vote,  the  motion  is  lost. 

The  diairman :  The  question  is  on  the  original  amendment,  leaving 
it  to  the  presiding  judge. 

M.  Maag:  1  n}ove  to  amend  the  amendment  by  inserting  "board  oi 
cUvtions"  instead  of  "presiding  judge." 

.\mondment  secondeil. 

Mr.  lX*nman:  It  is  not  at  all  certain  that  we  shall  have  a  dtr 
Ixxird  of  election,  or  that  it  will  be  known  by  that  name. 

On  v^He.  the  motion  of  Mr.  Maag  is  lost. 

Mn  Stage :  Mr.  Chainnan,  perhaps  we  are  getting  into  an  attitude  ?£ 
mind  that  would  Kx>k  upon  this  matter  in  a  frivolous  way.  I  am  vcy 
seriously  inclined  to  the  belief  that  we  shall  make  a  mistake  by  pardng  thi> 
matter  in  the  hands  of  the  common  pleas  judge,  especially,  where  tbe 
iudgv  is  electevl  by  the  |>ev>ple  of  a  district  and  is  really  not  a  mcnicrpal 
\>tficerv  1  Ivlieve,  u[xxi  further  and  more  careful  considerathxi.  rr^-  tbe 
tnemlxrrs  v^f  the  v.\Mi\minee  will  agree  that  the  mayor  of  the  city  ^  ±c 
prv^HT  v^tfiocr.  :n  case  the  cvxincil  shall  noc  agree,  which  w^eli  :cilj  ":« 
:u  vcr>  rv:r,vXc  instances,  1  think  the  Con'j:iiirtee  will  be  -^-ith  —tt  re  ihsi 
iv:tu,  ar.vi  tor  :V,a:  rvason.  I  ir.ove  a  reconsideratioa  of  :r.e  v:<e  t  're~:^ 
:^c  r.\x:v>«^  \\.v>  *v>s:,  a:u;  ask  :Vr  a  roll-cal!. 

Iho  r.tvXivr,  :<  ><VvX:vic\;. 

V>:c  v^;Ji:r.r-a:: :  I'y.e  !:>xiv>n  is  rr^de  sr.i  >e\::r.  it-i  irii  -:>■;:  -  xt 
whort^S   :he  :::.x.vx:  was  !.>>:  whivh  substirjtei  the    vrsri     n^-  :r"    fx 

:  AT  N  \\ :  1 '  vM "/.  :  *^c  r. -. ' 

\:r    W  -^r^t.y-::     Mr    v:hi:rTrJLr.  I  .v^sh  ::   exrlii-  -      -   r.    :r- 

\  --^xv  Nx- .  :;    :c-r  x  :^;:  c::c>:  :r  .  ::  :"Sey  irs  r-x  i::^  ::  r-ir^  r  :e::^'X- 


Ls:r  trer;  if  riz^   :ot   r.r-     ~ 
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do.  That  is  special  legislation;  and  to  give  a  judge  who  is  elected  by 
the  people  of  a  district,  the  right  to  redistrict  a  city,  is,  I  think  getting 
beyond  what  this  Code  started  out  to  do.  The  government  of  these  cities 
should  be  wholly  within  the  municipality,  by  the  officers  elected  by  the 
electors  in  that  municipality,  and  not  by  people  who  live,  perhaps,  in  an- 
other county.  The  people  elect  the  mayor ;  let  him  decide. 
The  roll-call  resulted  as  follows: 

Ayes :  Nays : 

Comings,  Painter, 

Metzger,  Guerin, 

Worthington,  Price, 

Gear,  Cole, 

Stage,  Thomas, 

Bracken,  Chapman, 

Ainsworth,  Silberberg, 

Maag,  Denman, 

Huffman,  Hypes, 

Brumbaugh,  Willis. 
Sharp. 

The  motion  was  declared  carried. 

The  Chairman :  The  question  is  on  the  amendment,  substituting  the 
word  "mayor"  for  the  words  "presiding  judge." 

Judge  Thomas :  Mr.  Chairman,  I  would  like  to  say  a  word.  This  is 
a  pretty  important  matter,  the  redistricting  of  a  city.  I  made  a  motion 
which  was  not  seconded,  and  I  now  want  to  state  the  reason  for  that 
motion :  The  redistricting  of  any  city  ought  not  to  be  left  in  the  hands 
of  any  one  man  ;  it  ought  to  be  done  by  persons  either  elected  or  appointed 
for  that  purpose,  if  it  cannot  be  done  by  the  legislative  body.  It  has 
been  the  practice  in  this  state  heretofore,  whenever  the  power  to  redistrict 
has  been  taken  out  of  the  hands  of  council,  to  put  it  into  the  hands  of 
a  redistricting  commission.  That  has  been  done  in  Springfield  once  or 
twice,  and  in  some  other  cities  of  the  state.  Sometimes  this  commission 
is  appointed  by  the  mayor,  or  common  pleas  judge,  or  other  officer,  but  in 
every  case  where  there  has  been  a  question  of  that  kind  to  decide,  it  has 
been  left  to  a  body  composed  of  more  than  one  person. 

Mr.  Stage:  May  I  interrupt?  The  objection  the  Judge  states  I 
can  see  would  be  proper,  as  to  leaving  this  in  the  hands  of  one  man, 
and  I  now  suggest  that  instead  of  it  being  left  in  the  hands  of  the 
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mayor,  in  case  of  a  tie,  that  it  be  left  in  the  power  of  the  mayor  to  cast  the 
deciding  vote. 

Judge  Thomas :  I  do  not  object  to  that ;  I  will  withdraw  my  amend- 
ment. 

Mr.  Stage :  I  move  to  amend  the  amendment,  "That  the  mayor  be 
authorized  to  cast  the  deciding  vote." 

Motion  seconded. 

Mr.  Brumbaugh :  I  hope  this  amendment  will  carry,  for  the  reason 
that  I  do  not  think  we  ought  to  drag  the  court  into  this  matter ;  I  don't 
like  the  idea  of  dragging  the  court  into  a  purely  political  matter'  of  this 
kind.  We  would  think  it  a  foolish  proposition  that  the  Supreme  Court 
of  Ohio  should  redistrict  the  state  for  congressional  purposes.  I  don't 
see  any  more  reason  for  a  court  to  do  that  for  a  city,  than  for  a  state. 
Complications  would  arise  where  cases  might  have  to  come  before  the 
judge  who  had  redistricted. 

Mr.  Chapman :  Let  me  ask  the  gentleman  if  the  city,  or  village,  of 
Greenville  is  not  in  the  same  situation,  a  tie  in  council  ? 

Mr.  Brumbaugh :  Yes,  it  is ;  but  I  believe  in  looking  at  these  matters 
on  a  broader  plane  than  simply  to  help  out  the  city. 

Mr.  Chapman:  I  don't  see  the  difference;  you  might  just  as  well 
let  the  mayor  decide  it. 

Mr.  Stage :  If  the  gentleman  will  permit  me,  I  will  try  to  explain  the 
difference.  In  one  case,  you  leave  in  the  hands  of  the  judge  of  the  court, 
or  of  the  mayor,  the  power  to  get  up  his  own  redistricting  scheme.  In 
this  case,  the  redistricting  is  done  by  council ;  in  case  of  a  tie,  the  mayor's 
vote  decides  which  of  the  plans  proposed  by  council  shall  be  used. 

Mr.  Chapman :  The  plan  presented  in  council  would  be  the  plan  on 
which  the  mayor  would  agree;  so  I  say  it  is  just  the  same. 

The  question  was  voted  upon,  and  the  amendment  to  the  amendment 
prevailed. 

The  question  then  recurring  on  the  original  motion,  on  vote,  the  mo- 
tion prevailed. 

Mr.  Cole:  I  want  to  call  attention  to  another  feature  of  this  Sec- 
tion 73.  In  line  796  are  the  words,  "wards  established  at  any  time  under 
the  authority  of  this  act  shall  exist  for  all  local  election  and  other  pur- 
poses, including  the  election  of  members  of  the  board  of  education,  for 
which  wards  are  recognized  by  law."  I  don't  know  just  how  that  is  going 
to  work.  We  have  something  like  sixteen  members  of  the  board  of 
education  now,  elected  from  eight  wards  in  the  city.     It  occurred  to  me 
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there  ought  to  be  some  provision  made  to  change  the  members  of  the 
board  of  education,  or  to  allow  council  the  power  to  re-apportion  the 
number  to  each  ward.  Under  this  act,  we  will  have  four  wards  in  our 
town,  and  we  shall  have  to  elect  four  members  from  each  ward,  instead 
of  two. 

The  Chairman :  Does  the  gentleman  from  Hancock  understand  that 
there  will  be  only  one  member  from  each  ward? 

Mr.  Cole:  No;  my  understanding  is,  this  does  not  affect  the  board 
of  education. 

Mr.  Price:  This  may  affect  the  board  of  education,  or  at  least,  it 
may  bring  confusion.  There  will  probably  be  places  where  there  will 
not  be  as  many  wards  as  they  have  now.  The  members  of  the  board  of 
education  do  not  all  go  out  next  spring.  If  there  would  not  be  as  many 
wards  as  now,  the  board  of  education  not  going  out  as  this  Code  provides 
other  officers  shall  go  out,  there  may  be  more  members  of  the  board  of 
education  under  the  law  than  is  here  provided,  or  vice  versa;  and  that 
being  the  case,  I  think  we  would  better  leave  the  matter  of  the  board  of 
education  clear  out  of  this. 

I  move  you,  Mr.  Chairman,  that  the  reference  to  the  board  of  educa- 
tion in  Section  73  be  stricken  therefrom. 

The  motion  is  seconded. 

Mr.  Willis :  I  have  not  had  time  to  think  about  this  much,  but  it 
occurs  to  me  that  if  that  motion  should  prevail,  it  would  disarrange  the 
machinery  for  the  election  of  school  boards  entirely,  in  those  places  where 
they  provide  for  an  election  of  a  certain  number  from  each  ward ;  if  we 
change  the  ward  in  accordance  with  these  provisions,  but  do  not  say  any- 
thing about  school  boards,  there  would  not  be  any  provision  there  for 
school  boards;  whereas,  if  we  leave  this  as  it  is  here,  the  only  change 
would  be  that  you  would  have  fewer  members  of  the  school  board  to 
elect.  I  don't  see  any  objection  to  that ;  I  think  we  could  get  along  just 
as  well. 

Mr.  Cole :  I  don't  think  that  would  have  the  effect  of  changing  the 
number  of  the  school  board,  if  we  should  insert  this :  "and  council  shall 
have  the  power  to  re-apportion  the  members  of  the  school  board  to  the 
wards  erected  under  the  provisions  of.  this  act." 

Mr.  Stage:  I  have  just  asked  the  gentleman  from  Hancock  for 
information,  by  what  authority  the  two  members  are  assigned  to  each 
ward;  he  doesn't  know  how  they  are  assigned,  whether  by  council,  or 
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under  the  provisions  of  some  statute.  It  is  possible  that  the  law  under 
which  they  operate  would  not  be  touched. 

Mr.  Cole :  I  desire  to  resent  the  insinuation  against  my  lack  of  in- 
formation and  will  proceed  to  inform  the  gentleman  from  Cuyahoga  that 
my  understanding  is,  they  are  apportioned  by  ordinance,  and  it  was 
upon  that  proposition  that  I  suggested  this  amendment. 

Mr.  Stage :  Will  the  gentleman  yield  to  a  question  ?  Do  they  get 
the  power  to  pass  that  ordinance  by  statute? 

Mr.  Cole:  From  the  discussions  we  have  listened  to  in  the  last 
few  weeks,  I  think  that  question  is  out  of  order. 

Mr.  Price:  I  will  frankly  say  that  I  cannot  state  how  the  school 
board  is  created,  whether  by  ordinance,  or  statute  law;  but  there  are 
school  elections  held  in  the  different  wards ;  there  are  so  many  special  laws 
on  that  subject,  that  I  cannot  say.  The  trouble  with  Mr.  Cole's  amend- 
ment is  that  it  does  not  provide  that  the  school  board  shall  go  out  bodily ; 
if  you  re-apportion  by  wards,  you  might  find  two  or  three  men  living 
in  one  ward  who  held  office  for  one  year.  I  think  Mr.  Cole's  amendment 
is  subject  to  that  difficulty. 

Mr.  Cole:  These  school  wards  are  different  in  almost  every  dty 
of  the  state,  and  I  think  we  ought  to  have  definite  information  on  this 
point  before  we  act,  and  I  desire  to  move  that  a  committee  of  three  be 
appointed  to  investigate  this  matter. 

Mr.  Price :     Then  I  will  withdraw  my  motion. 

The  motion  by  Mr.  Cole  was  seconded,  and  upon  vote,  prevailed. 
The  Chair  appointed  as  members  of  such  sub-committee,  Messrs.  Price, 
Cole  and  Brumbaugh. 

Mr.  Guerin  moved  that  section  73  be  temporarly  passed;  the  motion 
was  seconded  and  prevailed. 

Section  74:  Mr.  Guerin  moved  that  the  words  "sergeant-at-arms," 
in  line  808,  be  stricken  out.     The  motion  was  seconded  and  prevailed. 

]\Ir.  Gear  moved  to  amend,  by  inserting  in  line  812,  after  the  word 
"removed"  the  words  "for  cause."     Amendment  lost. 

Mr.  Bracken  moved  to  amend,  by  striking  out  the  word  "three"  in 
line  112,  and  inserting  in  lieu  thereof  the  word  "one." 

Mr.  Bracken:  There  has  been  talk  about  increasing  the  terms 
if  officers  in  municipal iies.  I  have  never  discovered  that  it  was  a  lack 
of  time  on  the  part  of  these  officials,  that  we  are  troubled  with,  but  be- 
cause they  had  too  much  time.  Now,  we  want  to  get  at  the  council 
and  our  officials  promptly  and  at  short  interals,  especially  if  we  adopt 
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the  plan  of  electing  our  mayor  and  other  administrative  officers  for  the 
term  of  three  years.  I  think  as  council  has  to  be  purely  legislative, 
that  they  ought  to  be  elected  oftener  than  every  three  years.  The  great 
trouble  to-day  is  that  we  have  councilmen  who  hold  office  too  long. 
We  have  got  to  take  into  consideration  at  all  times  that  the  great  fault 
of  municipal  government  is  not  a  lack  of  efficiency  in  making  the  laws, 
but  a  lack  of  honesty ;  the  trouble  with  our  municipalities  to-day,  is  a  lack 
of  honest  men  to  prosecute  the  business,  rather  than  a  lack  of  men  with 
knowledge  to  do  the  business. 

Mr.  Stage:  Will  the  gentleman  yield  to  a  question?  Do  I  under- 
stand your  amendment  to  apply  to  line  812?  I  call  the  attention  of  the 
Committee  to  the  fact  that  only  refers  to  the  officers  and  employes. 

Mr.  Bracken:  Wouldn't  the  officers  include  the  members  of  coun- 
cil? 

On  motion,  section  74  is  adopted. 

Section  75 :     On  motion,  section  75  is  adopted  without  amendment. 

Section  76.  Mr.  Williams  moved  to  amend  by  striking  out  all  of 
line  821  after  the  comma,  and  all  of  line  822  up  to  the  period.  Amend- 
ment carried. 

Mr.  Guerin  :  It  reads  here,  **Any  member  who  shall  cease  to  possess 
any  of  the  qualifications  herein  required,  or  shall  remove  from  his  ward 
or  city  shall  forthwith  forfeit  his  office."  The  question  arises  whether  a 
councilman  at  large;  if  he  should  remove  from  that  ward,  would  come 
under  this  provision.  He  might  be  elected  from  the  first  ward,  as  a  mem- 
ber at  large ;  if  he  should  remove  from  that  ward,  would  this  provision 
put  him  out  of  office? 

Mr,  Stage :  I  think  Mr.  Guerin's  suggestion  is  worthy  of  considera- 
tion.  It  might  be  interpreted  to  mean  that  any  councilman  at  large 
removing  from  his  ward  would  forfeit  his  office.  It  certainly  could  be 
made  clearer. 

Mr.  Allen  moved  to  amend  by  striking  out  the  words  in  line  826, 
'*ward  or.*'     Amendment  seconded. 

Mr.  Bracken:  In  large  cities  they  have  what  are  termed  "pro- 
fessional councilmen."  They  might  be  too  unpopular  to  be  elected  from 
their  own  ward,  and  would  move  to  another  ward  for  the  express  purpose 
of  being  elected  to  council.  In  large  cities  there  is  a  class  of  people  who 
have  no  means  of  livelihood  except  being  elected  to  council. 

Mr.  Denman :  The  proposition  is  to  strike  outh  the  word  "ward,"  in 
line  826.     Now,  gentlemen,  that  would  allow  a  man  who  was  elected 
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from  some  certain  ward  to  move  anywhere  else  in  the  city  and  stiil 
remain  a  member  of  council  from  his  ward.  That  ward  from  that  time 
would  be  deprived  of  a  councilman  who  would  know  the  condition  of 
the  ward.  I  am  certainly  opposed  to  that  amendment.  I  think  a  pro- 
vision that  would  meet  the  matter  .would  be: — "or  shall  remove  from  his 
ward,  if  elected  from  the  ward,  or  from  the  city,  if  elected  from  the  city 
at  large." 

The  amendment  is  seconded  and  carried. 

Mr.  Gear  moved  to  amend  by  striking  out  all  in  line  823  after  the 
word  "city,"  all  of  line  824  up  to  and  including  the  word  "militia."  The 
amendment  is  seconded. 

Mr.  Gear :  In  a  number  of  our  cities,  some  of  our  most  prominent 
men  hold  public  office,  and  this  would  debar  them  from  being  a  member 
of  council.  They  are  somtimes  the  most  progressive  citizens  in  the 
city. 

On  vote,  the  amendment  is  lost. 

On  motion  section  76,  as  amended  ,is  adopted. 

On  motion  section  76,  as  amended,  is  adopted. 

Section  yy.  Mr.  Pric  enloved  to  amend  by  striking  out  the  word 
"or"  in  line  836  and  inserting  in  lieu  thereof  the  word  "and." 

Amendment  seconded  and  carried. 

On  motion  section  76  when  so  amended,  is  adopted. 

Section  78.Mr.  Painter  moved  to  amend  by  striking  out  in  line  845, 
all  after  the  comma,  and  all  of  line  846.     Amendment  seconded. 

Mr.  Guerin  moved  to  amend  the  amendment  by  adding,  "and  with 
respect  to  any  such  ordinance  or  resolution,  there  shall  be  no  authority 
to  dispense  with  this  rule  except  by  a  two-thirds  vote  of  all  members 
elected  there." 

Mr.  Painter :  I  will  withdraw  my  amendment  and  accept  Mr.  Guer- 
in's. 

The  amendment  is  carried,  and  the  section  when  so  amended  is 
adopted. 

Section  79.  Mr.  Willis  moved  to  amend  by  offering  the  amendment 
proposed  by  Mr.  Gemuender,  as  follows:  |n  line  853,  after  the  word 
"given,"  insert:  "and  the  necessary  appropriation  made." 

The  amendment  is  seconded  and  carried. 

Mr.  Price:  There  are  some  matters  that  we  have  not  determined; 
for  instance  we  have  practically  decided  among  ourselves  that  we  shall 
have  a  board  of  health,  but  we  don't  know  whether  we  want  the  council 
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to  appoint,  or  the  mayor ;  I  am  willing  to  pass  this  as  approved  and  after- 
wards, if  you  want  to  amend,  do  so 

Mr.  Guerin :  In  accordance  with  Mr.  Price's  suggestion,  and  in  or- 
der that  we  need  not  come  back  to  this,  I  move  that  after  the  word  "body" 
in  line  849:  'except  as  may  be  otherwise  provided  in  this  act."  The 
amendment  is  seconded  and  carried. 

Mr.  Denman :  It  looks  to  me  as  though  there  is  some  diflSculty  in 
this  section  in  a  legal  way.  In  line  848  it  is  provided  it  shall  perform 
no  administrative  offices  or  duties,  whatever.  I  take  it  that  is  of  course 
a  legal  question,  as  to  what  is  an  administrative  duty.  We  have  given 
some  administrative  duties  to  council,  and  if  at  any  place  they  perform 
any  administrative  duties,  then  the  question  will  be  raised  by  some  one, 
that  the  action  is  illegal. 

On  motion,  section-  79,  as  amended,  is  adopted. 

Section  80.  On  motion,  section  80  is  referred  to  a  sub-committee 
cojnposed  of  Messrs.  Denman,  Maag  and  Chapman. 

Section  81 :  Mr.  Gear  moved  to  amend  by  striking  out  in  line  869, 
after  the  word  "it,"  all  the  rest  of  the  line,  and  the  first  two  words  of 
line  780. 

No  second. 

On  motion,  section  81  is  adopted  by  the  Committee. 

Section  82 :     Mr.  Guerin  moved  the  adoption  of  the  section. 

Mr.  Bracken :  A  delegation  appeared  before  us,  representing  a  great 
body  of  laboring  men  of  Cuyahoga  county,  and  in  their  representations, 
they  desired  that  we  pay  weekly,  instead  of  monthly.  They  said  a  g^eat 
many  t>f  the  employes  of  the  municipality  are  compelled  to  go  in  debt, 
but  that  if  they  had  weekly  pay  days  it  would  be  a  great  saving  to  them. 

I  therefore  move  you,  Mr.  Chairman,  that  we  make  it  semi-monthly, 
instead  of  monthly.  In  line  887  before  the  word  "monthly"  insert  the 
word  "semi." 

The  amendment  is  seconded  and  carried. 

Mr.  Willis :  It  has  been  suggested  that  there  may  be  some  question 
about  lines  881  and  882.  "The  salaries  so  fixed  shall  not  be  increased 
or  diminished  during  the  term  for  which  any  officer,  clerk  or  employe 
may  have  been  elected  or  appointed."  Now,  the  words  there  would  pre- 
clude any  change  in  the  salaries  at  all ;  that  is  not  the  intention. 

Mr.  Guerin :     Certainly  it  is  the  intention. 

Mr.  Price :  If  you  follow  the  constitution  on  that  question,  you  will 
get  at  it.    The  constitution  says  that  the  legislature  shall  create  all  of- 
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fices  and  shall  fix  their  compensation.  Now,  the  rest  of  it  is,  ''But  no 
<:hange  in  the  salary  of  any  such  office  shall  take  place."  While  that 
is  not  exactly  germane  to  the  amendment  under  consideration,  I  want  to 
speak  about  this :  The  idea  of  fixing  the  rule  of  compensation  by  which 
the  council  in  a  small  municipality,  may  go  to  the  extent  of  paying  them- 
selves $1,200  per  year  salary,  is  not  very  judicious,  to  say  the  least.  It 
would  be  like  framing  a  law  saying  that  the  auditor  of  a  county  might 
have  his  salary  fixed  by  the  commissioners,  not  to  exceed  so  much.  The 
rule  of  compensation  for  councilmen  ought  to  be  based  on  population, 
and  that  has  been  held  good, — that  is  cities  having  such  a  population, 
council  shall  receive  salaries  of  so-  and-so,  rather  than  to  throw  open  this 
wide  gate  for  a  council  of  seven,  in  a  small  city,  to  fix  their  compensa- 
tion at  $8,400,  if  they  chose.  I  think  that  would  be  an  unwise  rules  of 
compensation. 

On  motion,  section  82  was  referred  to  a  sub-committee  of  two,  to 
determine  as  to  the  compensation  of  councilmen.  The  Chair  appointed 
on  such  sub-committee,  Messrs  Price  and  Painter. 

Section  83. 

Mr.  Stage :  The  same  question  arises  there  as  Mr.  Denman  brought 
up  in  reference  to  the  administrative  duties.  I  will  call  attention  to  it 
now,  and  make  it  a  part  of  of  the  record.  Section  79  says :  "The  powers 
of  council  shall  be  legislative  only.  It  shall  perform  no  administrative 
duties  whatever  and  it  shall  neither  appoint  nor  confirm  any  officer  or 
employe  in  the  city  government  except  those  of  its  own  body."  Section 
83  says :  "All  acts  or  ports  of  acts  which  apply  to  all  cities  in  the  state 
which  are  not  inconsistent  herewith,  and  confer  powers  or  impose  duties 
upon  the  councils  of  cities,  and  all  those  which  limit  or  restrict  such 
councils  shall  be  and  remain  in  full  force  and  effect ;  and  all  powers  con- 
ferred by  this  act  upon  municipal  corporations  shall  be  exercised  by  coun- 
cil, unless  otherwise  provided  herein."  Now,  it  seems  to  me  there  might 
be  a  conflict  between  those  two  acts. 

On  motion  the  section  is  adopted. 

The  committee  recessed  to  7:30  P.  M.  of  the  same  day. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Monday,  September  15,  1902. 

7 :30  P.  M. 

The  committee  met  pursuant  to  adjournment,  all  members  being 
present 

Section  73.  Mr.  Thomas  moved  a  reconsideration  of  the  vote  on  the 
amendment  by  Mr.  Stage  at  the  afternoon  session  by  inserting  the  words, 
''That  the  mayor  be  authorized  to  cast  the  deciding  vote." 

The  motion  to  reconsider  was  carried,  ayes  14,  nays  7. 

Mr.  Chapman  moved  the  following  amendment  to  section  73 : 

In  line  787,  after  the  word  "inhabitants"  insert  the  following : 

"In  case  the  council  shall  fail  to  divide  the  city  into  wards,  as  herein- 
before provided,  before  the  first  day  of  February,  1903,  then  a  commission,, 
consisting  of  the  mayor  of  the  city  and  two  other  citizens  of  such  city,  to 
be  appointed  by  the  common  pleas  court  of  the  county  in  which  such  city 
is  situated,  shall  proceed  forthwith  after  their  appo'intment  to  redistrict 
such  city  into  wards,  in  accordance  with  the  provisions  of  this  section. 
The  commissioners  shall  deposit  a  certified  copy  of  the  description  of  the 
boundaries  of  the  wards  as  established  by  it  with  the  city  clerk  who  shall 
immediately  record  the  same  in  the  record  book  of  general  ordinances  of 
such  city,  and  such  redistricting  shall  have  the  same  force  and  effect  as  if 
made  by  ordinance  of  the  council." 

Mr.  Denman  suggested  that  the  amendment  be  made  to  read  "judge 
or  judges  of  the  common  pleas  court,"  etc.,  and  this  was  accepted  by  Mr. 
Chapman. 

Mr.  Bracken  moved  as  a  substitute  that  the  matter  be  placed  in  the 
hands  of  the  election  board  having  charge  of  the  municipal  election  when 
this  act  takes  effect. 

Mr.  Willis  moved  that  the  matter  be  referred  to  a  committee  of  three 
to  be  appointed  by  the  chairman.  Carried.  The  chairman  appointed 
Messrs.  Willis,  Silberberg  and  Chapman. 

Mr.  Gear  moved  that  the  committee  report  forthwitl 

Mr.  Thomas  moved  that  the  motion  by  Mr.  Gear  be  b.  J  on  the  table. 

Carried. 
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Section  84.  Mr.  Thomas  moved  that  this  section  be  passed  for  the 
present.    Carried. 

Mr.  Guerin  moved  that  the  centralized  forni  of  organization  for  cities, 
with  single  heads  of  departments,  be  adopted  as  the  basis  upon  which  the 
committee  shall  work  in  the  organization  of  cities. 

Motion  lost,  ayes  11,  nays  12. 

Mr.  Williams  moved  that  in  the  organization  of  cities  the  board  plan 
as  laid  down  in  House  Bill  No.  5  be  adopted. 

Motion  lost,  ayes  3,  nays  20. 

Mr.  Painter  moved  that  it  be  the  sense  of  the  committee  that  there  be 
single  heads  of  departments  elected  by  the  people. 

Mr.  Price  moved  as  an  amendment  that  the  various  heads  of  depart- 
ments be  taken  up  singly  and  the  question  voted  on  as  to  whether  they 
should  be  elective  or  appointive. 

The  amendment  was  carried  and  the  motion  as  amended  was  adopted. 

Section  85.  Mr.  Guerin  moved  that  section  85,  from  line  905  to  line 
906,  inclusive,  be  adopted. 

Mr.  Metzger  moved  to  amend  by  striking  out  the  word  "three"  in 
line  903  and  inserting  the  word  "two." 

Amendment  carried. 

Mr.  Willis  moved  to  strike  out  all  the  words  following  the  word 
"corporation,"  in  line  905  and  all  of  line  906. 

Mr.  Denman  moved  to  amend  by  substituting  the  word  "three"  for 
"five"  in  line  905. 

The  amendment  was  lost  and  the  motion  of  Mr.  Willis  carried. 

The  consideration  of  the  remainder  of  section  85  was  reserved. 

Section  86.  Mr.  Gear  moved  that  in  line  918  the  word  "two"  be  sub- 
stituted for  the  word  "three,"  and  also  that  after  the  word  "corporation," 
in  line  919,  and  all  the  words  preceding  the  word  "election"  in  line  920  be 
stricken  out.     Carried. 

Mr.  Worthington  moved  that  section  86  be  adopted  as  amended. 

Mr.  Gear  moved  to  amend  by  inserting  after  the  word  "elected,"  where 
it  first  appears  in  line  918,  the  words  "by  the  electors  of  the  munlcipalit}'." 

Amendment  adopted  and  motion  as  amended  carried. 

Section  87.  Mr.  Guerin  moved  that  section  87  be  amended  to  read  as 
follows : 

Section  87.  (Director  of  accounts.)  "The  director  of  accounts  shall 
be  elected  by  the  electors  of  the  municipality  for  a  term  of  two  years,  and 
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shall  serve  until  his  successor  is  elected  and  qualified.  He  shall  be  an 
elector  of  the  corporation." 

Mr.  Williams  moved  as  an  amendment  that  section  87  read  as  it  is 
in  House  Bill  No.  5  down  to  and  including  the  word  "corporation"  in 
line  932. 

Amendment  adopted  and  original  motion  as  amended  carried. 

Section  89.  Mr.  Gear  moved  that  the  word  "two"  be  substituted  for 
the  word  "three"  in  line  978  and  that  all  after  the  word  "corporation"  in 
line  979  and  all  of  line  980  be  stricken  out. 

On  motion  of  Mr.  Cole  the  consideration  of  section  89  was  reserved. 

Section  90.  Mr.  Brumbaugh  moved  that  section  90  be  amended  so  as 
to  provide  for  the  election  by  the  electors  of  the  municipality  of  a  city 
solicitor  for  a  term  of  three  years. 

Mr.  Chapman  moved  to  amend  by  substituting  the  word  "four"  for 
"three." 

Mr.  Gear  moved  to  amend  by  striking  out  the  word  "four"  and  in- 
serting the  word  "two." 

Mr.  Chapman  withdrew  his  amendment  and  Mr.  Gear's  amendment 
was  carried.    The  motion  as  amended  was  then  carried. 

Mr.  Brumbaugh  moved  to  reconsider  the  vote,  and  the  motion  was  lost, 
ayes  9,  nays  14. 

Section  91.  Mr.  Painter  moved  that  in  every  city  there  shall  be  a 
director  of  public  works  who  shall  be  elected  for  a  term  of  two  years. 

Mr.  Williams  moved  as  an  amendment  that  there  shall  be  five  direc- 
tors of  public  service,  who  shall  be  elected  for  a  term  of  three  years  and 
shall  hold  their  office  until  their  successors  are  elected  and  qualified. 

Mr.  Hypes  moved  to  amend  the  amendment  by  inserting  the  word 
"three"  in  place  of  the  word  "two." 

Mr.  Williams  accepted  Mr.  Hypes'  amendment. 

The  amendment  of  Mr.  Williams  was  lost,  ayes  3,  nays  20. 

The  question  being  now  on  the  original  motion  of  Mr.  Painter,  Mr. 
Denman  moved  to  amend  the  section  so  as  to  read  that  in  every  city  there 
shall  be  at  the  head  of  the  department  of  public  service  a  director,  provided, 
however,  that  when  the  council  in  any  city  shall  by  resolution  declare  that  it 
deems  it  necessary  that  the  city  shall  have  more  than  one  director,  the 
mayor  shall  issue  his  proclamation  for  the  election  of  such  number  as  the 
council  may  name,  at  the  next  municipal  election. 

The  question  was  pending  when  the  committee  adjourned  to  meet  at 
9  :oo  a.  m.,  on  Tuesday,  September  16. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  i6,  1902,  9:00  o'clock  A.  M.  Tuesday. 
The  special  committee  for  the  consideration  of  municipal  codes  met 
in  the  finance  committee  room,  Mr.  Comings  presiding. 
On  roll  call,  the  following  members  were  present : 

Comings,  Worthington, 

Painter,  Denman, 

Guerin,  ^  Hypes, 

Price,  Willis, 

Cole,  Gear, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Huffman, 

Silberberg,  Brumbaugh. 

Mr.  Stage  moved  that  the  sessions  of  the  special  committee  be  during 
the  following  hours :    9 130  a.  m.  to  12  :oo  m.,  2  :oo  p.  m.  to  5  :oo  p.  m. 

The  motion  was  seconded,  and  on  vote  prevailed. 

The  Chairman :  The  chair  wishes  to  suggest  that  the  sub- commit- 
tees to  which  have  been  referred  various  sections  and  questions,  should 
get  in  their  reports  at  as  early  a  date  as  possible. 

The  Chairman :  The  committee  adjourned  pending  a  motion  made 
by  the  gentleman  from  Lucas  relative  to  the  board  of  public  service,  the 
motion  being  that  the  board  of  public  service  be  elected,  consisting  of 
not  less  than  one  nor  more  than  three  members.  That  motion  is  before 
the  committee. 

Mr.  Guerin :  Referring  to  that  matter,  I  was  somewhat  amused  as 
well  as  surprised  at  the  remarks  of  the  gentleman  from  Huron  when  he 
made  the  statement  that  no  lawyer  of  any  repute  or  standing  would  con- 
tradict the  statement  he  made.  Whether  or  not  the  question  was  asked 
of  Mr.  Hogsett  or  Judge  King  in  their  remarks  before  the  committee,  I 
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don't  remember,  but  I  do  know  that  on  a  great  many  occasions  I  have 
asked  each  of  those  gentlemen,  as  well  as  Mr.  Wade  Ellis  and  others  who 
have  paid  attention  to  the  law  involved  in  the  construction  of  the  municipal 
code,  that  very  same  question,  and  upon  each  occasion,  those  men  have 
said  positively  and  unequivocally  that  that  could  not  be  done  constitu- 
tionally. If  you  give  the  council  the  right  to  create  an  office,  you  have  a 
right  to  say  to  council,  "You  shall  not  have  the  office  if  you  don't  want  it," 
and  if  that  principle  of  law  is  correct,  I  am  in  favor  of  providing  for  the 
creation  of  a  council  and  the  election  of  a  mayor,  and  saying  to  the  city 
council  just  exactly  what  you  say  to  each  of  the  departments,  "When  you 
want  an  office  you  can  create  the  office  and  provide  for  the  election  of  an 
officer,  and  when  that  is  done,  your  administrative  functions  cease,  over 
that  department."  Now,  I  say  that  if  Mr.  Denman's  proposition  be  true, 
that  can  be  done ;  and  if  it  can  be  done,  and  bring  about  that  degree  of 
flexibility,  the  best  thing  this  committee  can  do  is  simply  to  provide  for  the 
election  of  a  mayor  and  council,  give  them  the  administrative  as  well  as 
the  legislative  functions  of  government,  provide  they  can  establish  the 
offices  they  want,  and  when  they  have  provided  that,  and  given  over  the 
power  to  administer  the  affairs  of  the  city  to  that  one  department,  and 
provided  for  the  election  of  a  head,  —  then  their  administrative  functions 
cease  so  far  as  that  department  is  concerned.  There  is  no  question  about 
it,  if  the  option  can  be  given  to  council  to  provide  for  more  than  one 
officer  for  a  certain  department,  they  have  got  a  right  not  to  have  that 
department  at  all,  and  if  this  committee  wants  to  adopt  a  rule  of  that 
character,  let's  do  it  in  the  easiest  way ;  let  us  give  to  the  cities,  large  and 
small,  in  this  state  the  right  to  create  such  departments  as  they  need  in  the 
affairs  of  their  city  government  —  simply  have  the  legislature  stop  with 
providing  a  mayor  and  a  council,  for  we  are  told,  we  can  constitutionally 
do  that. 

The  reason  why  the  city  council  cannot  create  departments  with 
relation  to  the  board  of  public  service,  is  because  they  are  not  an  admin- 
istrative body.  The  board  of  public  service  has  conferred  on  it  by  House 
Bill  No.  5,  the  responsibility  of  seeing  that  the  streets  and  the  affairs  of 
the  corporation  generally  are  properly  administered,  and  for  that  pur- 
pose, to  hire  such  employes  and  create  such  departments  as  they  need; 
they  say  they  can  do  that,  being  the  administrative  branch  of  the  city 
government;  but  the  council  cannot  do  it,  because  it  is  the  legislative 
branch.    Now,  let  us  combine  the  board  of  public  service  and  the  council 
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together,  and  say  to  the  council,  "You  are  the  legislative  and  the  admin- 
istrative part  of  the  city  government;  you  can  create  such  departments 
as  you  want;  provide  for  the  election  of  directors,  and  when  you  have 
created  the  department  and  put  the  director  in  there,  then  your  adminis- 
trative function  over  that  particular  department  shall  cease,"  —  and  I  say 
to  you  that  if  Mr.  Denman's  proposition  is  true-,  you  can  undoubtedly 
do  that. 

Now  the  people  of  Ohio,  without  regard  to  party,  are  crying  for 
home  rule,  with  the  greatest  amount  of  flexibility  you  can  get  in  the 
municipal  code. 

I  do  not  believe  that  that  would  be  constitutional,  myself,  but  whether 
it  would  or  not,  it  is  just  as  constitutional,  and  on  the  same  line  of  the 
suggestion  of  the  gentleman  from  Lucas. 

If  what  this  committee  is  after  is  to  frame  a  government  that  will 
fit  Cincinnati,  let's  do  it  and  have  it  stand  on  the  books,  and  not  frame  one 
that  will  be  declared  unconstitutional  by  the  first  court  to  which  the  code  is 
taken.  If  you  want  to  frame  a  government  for  Toledo,  let's  do  so;  but 
don't  let  us  spend  our  time  here  doing  something  about  which  there  is 
any  question  from  a .  constitutional  standpoint.  My  own  opinion  is,  that 
the  only  safe  thing  to  do  at  this  time  is  to  adopt  those  measures  and  those 
rules  concerning  which  no  constitutional  questions  can  be  raised ;  it  is  not 
a  time  for  the  legislature  to  run  experiments  here;  we  have  been  in  that 
business  for  a  while.  What  we  want  is  a  municipal  code  concerning  which 
there  can  be  no  question  as  to  its  constitutionality ;  that  is  what  we  want, 
and  I  say  to  you,  I  don't  care  what  the  proposition  may  be,  if  there  is  any 
doubt  about  it  —  and  I  would  as  soon  have  the  opinions  of  Judge  King, 
Mr.  Hogsett,  Mr.  Ellis  and  Mr.  Longworth,  as  I  would  the  opinion  of 
the  gentleman  from  Lucas,  without  saying  that  his  opinion  is  not  good  — 
but  I  say  when  good  lawyers  differ  concerning  these  things,  the  legis- 
lature should  simply  pass  that  proposition  by.  This  is  not  a  time,  as  I  have 
said  before,  to  run  any  experiments,  or  run  any  chances,  and  if  Mr.  Den- 
man's  proposition  be  true,  let  us  do  as  I  suggested  awhile  ago,  form  a 
government  with  simply  a  mayor  and  a  council,  with  power  to  create 
and  abolish  offices,  and  that  will  solve  the  whole  problem. 

I  don't  care  to  take  up  any  more  time,  but  I  simply  want  to"  reiterate 
w^hat  I  said  before,  —  where  there  is  a  question  raised,  let  us  pass  it  by, 
whether  it  suits  the  gentleman  from  Lucas  and  his  constituents,  or  those 
from  the  Queen  City  on  the  Ohio  river,  or  not. 
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On  motion,  the  rule  limiting  the  discussions  to  five  minutes,  is  sus- 
pended. 

Mr.  Price :  Mr.  Guerin  advances  some  very  strange  ideas.  If  you 
will  turn  to  section  99  of  the  governor's  code,  where  it  says  the  board 
of  public  service  may  employ  superintendents,  suppose  you  say  the  board 
of  public  service  may  employ  board  superintendents,  inspectors,  engineers, 
etc.,  I  wish  to  ask  the  gentleman  from  Erie  what  is  the  difference  whether 
it  is  done  by  the  board  or  by  a  single  individual  ? 

Mr.  Guerin:  I  don't  think  it  is  any  different  at  all;  they  can  ap- 
point a  board  as  well  as  a  single  individual. 

Mr.  Price:  Let  us  go  further;  suppose  you  put  in  there  that  the 
board  of  public  service  may  appoint  a  board  superintendent,  and  what  is 
the  difference  between  that  and  the  word  "employe  ?" 

Mr.  Guerin:  Will  the  gentleman  yield  to  a  suggestion?  —  The 
theory,  as  I  understand,  on  which  they  have  the  power  to  appoint  super- 
intendents, and  of  course,  they  can  put  two  or  three  in  the  same  position, 
is,  that  it  is  a  means  for  carrying  out  the  power  given  to  them  of  man- 
aging the  affairs  of  the  city.  No  such  powers  are  vested  in  the  council 
under  the  Comings  bill. 

Mr.  Price :  Then  the  gentleman  from  Erie  and  the  gentleman  from 
Athens  agree  on  that.  Now  suppose  that  you  divide  from  the  board  of 
public  service  its  administrative  duties,  and  after  you  have  got  those 
administrative  duties  away,  and  look  at  it  in  a  legislative  sense,  then  I 
want  to  know  if  the  board  of  public  service  cannot  provide  by  ordinance, 
for  the  appointment  or  the  election  of  a  board  of  supervisors,  superin- 
tendents and  engineers?  And  why  not  appoint?  The  constitution  of 
Ohio  says  that  the  legislature  shall  provide  for  the  election  and  appoint- 
ment of  all  officers.  Why  is  it  that  the  gentleman  from  Hamilton,  Mr. 
Ellis,  says  that  the  legislature,  in  this  case,  can  delegate  to  a  legislative 
body  of  a  municipality  the  power  to  appoint  an  officer  and  an  agent,  and 
cannot  delegate  the  power  that  the  same  officer  or  agent  may  be  elected 
by  the  municipality  ?  , 

Mr.  Painter:  That  is  where  tlie  difference  is,  —  one  is  the  agent 
and  the  other  an  officer. 

Mr.  Price :  No,  sir ;  an  officer  created  by  an  ordinance  of  the  munici- 
pality, is  an  agent  of  the  municipality.  He  is  an  officer.  A  man  who  is 
appointed  engineer  of  the  fire  department  is  an  officer  and  an  agent  of  the 
municipality ;  that  whole  question  has  been  before  us  from  the  beginning. 
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The  other  day  in  answer  to  a  question,  Judge  King  said  he  would  show  in 
his  speech  a  little  further  on,  that  the  creation  of  an  office  of  engineer 
was  not  organization,  but  Judge  King  failed  to  come  back  to  that  ques- 
tion. What  did  he  mean?  Judge  King,  by  his  expression,  meant  this: 
That  when  the  legislature  had  provided  for  certain  officers  of  the  munici- 
pality, those  that  would  be  required  by  the  provisions  of  the  constitution, 
then  the  council  exercising  the  power  of  legislation  in  creating  offices,  or  in 
appointing  officers,  is  not  an  organization  of  the  municipality  at  any  stage 
of  the  game,  a  bit  more  than  this  legislature,  when  we  create  the  office  of 
mine  inspector,  or  insurance  commissioners,  would  be  organizing  the 
state  government.  That  was  the  meaning  of  Judge  King.  So,  when  we 
have  provided  a  mayor,  and  when  we  have  provided  a  council,  or  when 
we  shall  provide  two  councils,  if  necessary,  we  can  go  further  and  pro- 
vide a  treasurer  and  a  clerk  and  a  solicitor,  and  after  we  have  done  that, 
this  legislature  can  declare  that  that  municipality  is  organized,  and  vest 
in  the  council  of  the  municipality,  —  or,  if  you  do  not  want  it  in  the  council 
of  the  municipality,  then  create  a  second  council  and  call  it  the  council  of 
public  service,  if  you  will,  and  say  that  the  council  of  public  service  shall 
meet  at  certain  times  and  shall  determine  the  number  of  men,  and  shall 
determine  whether  those  men  shall  be  elected  or  appointed,  whether  they 
shall  be  called  superintendents,  managers,  or  what  not,  —  and  I  say  to 
you  that  you  are  strictly  within  the  provisions  of  the  constitution,  and  no 
lawyer,  when  he  gives  it  a  fair  and  honest  consid-eration  —  I  mean  fair  and 
full,  because  they  may  be  honest  —  can  disagree  with  that  proposition. 
There  is  no  chance  for  disagreement  about  it,  because  in  the  last  fifty 
years  that  thing  has  been  done  time  after  time,  and  suits  have  gone  through 
the  courts,  and  it  was  never  raised  by  any  lawyer.  The  question  decided 
by  the  supreme  court  does  not  touch  that  question ;  it  is  not  within  a 
thousand  miles  of  that  question,  and  all  of  this  information  or  supposed 
information  given  out,  was  for  the  purpose  of  befogging  the  minds  of  this 
legislature,  by  m-en  who  had  a  hand  in  framing  codes,  and  who  desired  to 
see  their  own  handiwork  go  through  this  legislature,  whether  it  was  for 
the  advantage  of  the  big  cities  or  of  the  smaller  cities  —  a  desire  to  see 
their  liandiwork  spread  upon  the  statute  books.  There  will  be  other  fair- 
minded  judgm»ents  upon  the  matter.  There  cannot  be  any  difference 
about  this.  If  you  will  take  all  the  different  administrative  duties  of  the 
board  of  public  service  away,  and  say  that  board's  only  power  shall  be 
legislative,  that  it  shall  only  provide  the  means,  and  providing  the  means, 
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the  mayor  shall  appoint,  —  and  provide  likewise  that  the  mayor  shall  ap-  . 
point  boards,  agents,  superintendents,  managers  —  and  the  gentleman 
from  Lucas  is  absolutely  right,  when  that  power  is  conferred  upon  the 
board  of  public  service,  it  can  exercise  it,  and  it  is  within  the  provisions  and 
the  strict  provisions  of  the  constitution, — it  could  not  be  gainsaied,  it 
could  not  be  disputed  by  argument,  by  decision  of  the  court,  by  precedent, 
by  long-standing  usage,  any  how,  and  by  statut?es  that  have  stood  upon  the 
statute  books  of  Ohio  since  1852,  when  the  immortal  Thurman  and  Ranney 
drew  the  first-  code,  when  that  other  great  constitutional  lawyer,  Hurd,  in 
1869,  assembled  the  laws  of  the  municipalities  and  the  legislature  adopted 
them.  There  they  are  written  in  both  of  those  codes,  never  questioned  in 
the  courts  and  for  the  first  time  it  has  been  questioned  on  the  floor  of  this 
House,  and  questioned  for  what  purpose  ?  For  the  purpose  of  befogging 
the  minds  of  this  legislature  and  pushing  through  here  something  that 
will  bear  the  stamp  of  the  handiwork  of  some  individual. 

Judge  Thomas :  The  question  raised  by  the  gentleman  from  Lucas 
in  his  ^gument,  as  I  understand  it,  is  not  so  much  a  question  of  whether 
the  council  can  create  an  office,  or  whether  it  has  not  the  power  to  create 
an  office,  as  it  is  a  question  of  whether  the  powers  that  are  delegated  by 
the  bill  that  we  shall  pass,  shall  be  exercised  by  a  board  of  three  or  more 
persons,  or  whether  the  powers  shall  be  exercised  by  one  person.  I  take  it 
that  is  the  question  he  is  trying  to  get  at. 

Now,  it  is  said  by  the  gentleman  from  Erie  county,  as  I  understand 
him  in  his  argument,  that  the  council  has  no  power  to  create  an  office,  and 
then  it  is  said  by  the  gentleman  from  Athens  that  they  have  some  power  in 
relation  to  creating  or  at  least,  vesting  power.  Now,  I  think  possibly  We 
are  agreed  that  we  can  vest  the  power  that  would  be  placed  in  a  board  of 
public  service,  in  one  person,  —  we  can  vest  all  that  power  in  one  person, 
as  the  head  of  that  department,  or  we  can,  in  the  bill,  vest  the  powers  that 
would  be  delegated  to  the  board  of  public  service,  in  three  persons,  or  we 
can  delegate  it  to  five  persons.  I  don't  think  there  would  be  any  question 
about  the  constitutionality  of  that. 

But  now,  let  us  take  another  step  in  this  argument.  Suppose  in  this 
bill  we  provide  for  the  department  of  public  service;  the  head  of  that 
department  shall  be  a  single  person,  and  then'provide  "but  if  at  any  time 
the  council  of  any  city  shall  determine  by  an  ordinance,  which  shall  be 
concurred  in  by  two-thirds  of  the  members  of  council,  that  they  desire  the 
election  of  a  board  to  consist  of  three  persons,  to  discharge  the  duties  de- 
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volving  upon  the  department  of  public  service,"  that  when  and  after  such 
an  ordinance  should  be  passed,  the  mayor  should  call  an  election,  for  the 
selection  of  three  men  for  the  board  of  public  service;  that  said  board 
should  be  elected  by  the  people,  and  when  so  elected,  the  powers  and  duties 
conferred  by  law  upon  the  single  individual  shall,  from  that  time  forward, 
in  such  municipality,  be  discharged  by  the  board  of  public  service  con- 
sisting of  three  persons,  —  I  do  not  see  where  you  can  find  anything  about 
that  that  is  unconstitutional.  It  is  simply  transferring  the  powers  con- 
ferred by  the  law  we  pass  here,  from  one  kind  of  a  board,  or  head  of  the 
department,  to  another  kind  of  a  head  or  department,  which  the  law  creates 
itself,  such  law  being  of  uniform  operation  throughout  the  state,  and 
leaving  it  optional  with  every  municipality  whether  it  shall  bring  about  the 
election  of  a  board,  or  shall  leave  the  law  as  we  pass  it. 

Now,  upon  that  proposition,  the  supreme  court  have  to  some  extent 
spoken,  I  think,  in  the  46th  Ohio  State,  in  thfe  case  of  Gordon  vs.  the  State. 
The  court  held  that  the  legislature  may  provide  a  law  and  may  provide 
certain  agencies  for  carrying  the  law  into  operation ;  that  the  law  should 
operate  whenever  a  vote  should  be  taken  by  the  people  of  any  township  in 
Ohio,  — that  shall  set  the  law  in  operation,  and  it  does  not  matter  whether 
the  council,  or  whether  the  people  of  any  township  acted,  or  not.  If  they 
do  not  act,  the  law  was  nevertheless  operative  or  nevertheless  of  uniform 
operation,  upon  the  people  of  the  state,  and  can  be  put  in  force,  or  not, 
whenever  the  agency  that  was  fixed  by  the  law  should  set  it  in  motion ;  and 
whenever  the  people  of  any  township  should  take  a  vote  and  decide  to  set 
the  law  in  operation,  it  should  operate  from  that  time  on  as  provided  in 
the  law. 

Now,  the  legislature  last  winter  passed  a  law  which  has  not  yet  been 
passed  upon  by  the  supreme  court,  in  which  they  decided  the  board  of 
review  question,  that  whenever  the  auditor  of  any  county  should  request 
the  state  auditor,  there  should  be  appointed  in  any  city  of  Ohio,  a  board  of 
review,  consisting  of  three  persons ;  that  when  said  board  of  review  was 
appointed,  the  duties  which  theretofore  had  devolved  upon  the  board  of 
equalization  in  cities,  should,  from  that  time  on,  devolve  upon  and  be 
exercised  by  the  board  of  review.  What  is  the  effect  of  that  law?  What 
will  be  the  effect  of  that  law,  if  constitutional?  That  law  is  under  con- 
test at  the  present  time.  A  case  was  brought  in  the  court  of  common  pleas 
of  Cuyahoga  county,  which  d-cclared  it  unconstitutional ;  it  w^ent  to  the 
circuit  court  and  that  court  held  it  constitutional;  it  is  in  the  supreme 
court  now,  and  the  court  has  not  yet  passed  upon  the  question. 
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What  will  be  the  result  of  that  decision,  if  that  law  is  declared  constitu- 
tional ?  It  will  be  that  in  the  state  of  Ohio,  in  some  of  the  cities,  we  shall 
have  a  board  of  review  consisting  of  three  persons,  and  in  other  cities  of 
Ohio,  we  shall  have  a  board  of  equalization  consisting  perhaps  of  three  per- 
sons. The  result  of  it  is,  that  we  shall  not  have  the  same  instrumentality  in 
every  city  operating  to  carry  out  the  law  which  has  been  passed  by  the  Gen- 
eral Assembly.  Now  the  question  is  here,  whether,  if  we  pass  a  law  which 
provides  that  there  shall  be  in  the  department  of  public  service  of  every  city 
in  Ohio,  a  single  director  appointed,  and  that  that  director  shall  continue 
to  exercise  the  duties  of  that  department  until  an  ordinance  is  passed  by  the 
city  council  of  such  city  submitting  the  question,  or  calling  an  election, 
or  requesting  the  mayor  to  call  an  election,  to  elect  in  the  place  of  the 
single  director,  another  instrumentality  to  discharge  the  duties  which  the 
director  had 

Mr.  Guerin :  Will  the  gentleman  yield  to  a  question  ?  —  I  want  to 
ask  you,  if  your  proposition  of  law  be  correct,  why  we  cannot,  by  a  pro- 
vision in  this  code,  say  to  the  city  council  of  every  city,  "There  shall  be  a 
department  of  public  safety,  there  shall  be  a  department  of  public  improve- 
ment, there  shall  be  a  department  of  accounting  and  a  department  of  law ; 
you  may,  by  ordinance,  declare  that  there  shall  be  one  director  in  each  of 
those  departments,  or  a  board  consisting  of  as  many  as  you  desire,  and  that 
one  director  may  be  eligible  to  directorship  in  one  or  two  or  more  de- 
partments." Now,  tell  me  the  difference  between  a  proposition  of  that 
kind  and  the  proposition  that  you  lay  down  ? 

Judge  Thomas:  The  difference  is  this:  That  in  the  proposition 
that  you  make,  you  leave  it  to  the  council  to  determine  whether  in  that 
department  there  shall  be  a  single  director,  by  passing  an  ordinance,  with- 
out putting  it  into  the  law. 

I  think  that  the  law  must  be  so  that  it  will  be  operative  without  any 
action  of  council  in  the  first  instance ;  we  must  say  that  there  shall  be  a 
board,  a  director  of  public  safety  —  a  director  of  public  service,  and  that 
the  department  shall  be  controlled  and  its  duties  exercised  by  a  single 
officer  —  you  must  say  that,  or  you  must  say  it  shall  be  exercised  by  a 
board,  one  or  the  other;  you  must  provide  the  organization  and  the  in- 
strumentality to  carry  it  out. 

Mr.  Guerin:  Can't  you  provide  organization  when  you  create  the 
department  and  say  council  must  by  ordinance,  determine,  before  this  law 
goes  into  effect,  whether  it  shall  have  a  single  head  or  a  board  ?  You  are 
laying  down  a  difference  with  absolutely  no  distinction,  Judge  Thomas. 
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Judge  Thomas:  I  think  there  is  a  difference;  of  course,  we  may 
differ  as  to  that.  I  say  that  the  law  that  we  shall  pass  must  of  its  own 
force,  place  in  operation  the  machinery  that  will  exercise  the  powers 
which  we  confer  upon  municipalities.  In  the  board  of  public  safety,  we 
must  do  that,  and  those  powers  shall  continue  to  operate  according  to  the 
bill  until  such  time  as  some  other  agency  is  provided  by  the  law  itself. 

Mr.  Stage :  Will  the  gentleman  yield  to  a  question  ?  Your  opinion 
is  that  the  board  of  review  is  unconstitutional? 

Judge  Thomas :     No ;  I  think  it  is  constitutional. 

Mr.  Stage:     It  doesn't  provide  the  machinery? 

Judge  Thomas:  It  provides  that  whenever  demanded,  a  board  of 
three  shall  be  appointed  as  a  board  of  review. 

Mr.  Stage:  Wouldn't  this  make  a  parallel  case,  that  is,  the  legis- 
lature erecting  a  department  of  public  service,  that  council  may  fill  it  ? 

Judge  Thomas :  No,  sir ;  it  is  not  parallel ;  because,  in  the  case  of  the 
l)oard  of  review,  the  law  itself  fixes  the  department;  we  provide  it  shall 
not  be  put  into  operation  until  a  certain  thing  is  done  which  puts  the  law 
into  operation;  the  machinery  is  all  provided;  they  have  nothing  to  do 
T)ut  to  set  the  law  in  operation,  and  when  set  in  operation,  it  operates, 
not  by  force  of  ordinance,  but  by  force  of  state  law. 

Mr.  Silbcrberg:  Will  the  gentleman  yield  to  a  question?  Haveh't 
you  made  an  error  — 

Judge  Thomas :  I  mean  that  the  law  shall  provide  that  whenever  the 
council  desires  to  do  that,  they  may  call  an  election  for  a  certain  number 
that  shall  be  provided  for  in  this  bill. 

Mr.  Silberberg:  But  you  said  in  place  of  the  head  —  didn't  you 
mean  in  addition  to  the  head? 

Judge  Thomas :     No ;  I  don't  mean  that. 

Mr.  Silberberg:     What  will  be  the  effect  of  this  law? 

Judge  Thomas:  The  effect  of  this  law  will  be  that  in  all  cities  in 
Ohio,  until  the  council  shall  take  action  calling  for  an  election  of  three 
members  of  the  board,  that  there  shall  be  a  single  director  in  charge  of 
the  department  of  public  safety,  but  in  such  cities  as  an  ordinance  shall 
be  passed  calling  for  an  election  of  three  members  of  the  board  there  shall 
be  elected  in  place  of  the  single  director,  a  board  of  three  members,  and 
from  that  time  on,  the  duties  of  the  board  of  public  safety  shall  be  exer- 
cised in  that  city  by  that  board. 

Mr.  Williams :  In  your  opinion,  do  you  think  you  could  guage  the 
number  of  that  board  in  accordance  with  the  inhabitants  of  the  city? 
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Judge  Thomas:     Yes,  sir. 

Mr.  Williams:  In  other  words,  do  you  think  it  would  be  constitu- 
tional if  you  say  the  council  may  pass  an  ordinance  which  shall  elect  one 
man  on  the  board  for  every  ^vit  thousand,  or  every  fifty  thousand? 

Judge  Thomas :  Yes,  I  think  so ;  the  same  as  you  could  provide  for 
the  councilmen. 

Mr.  Guerin :  If  your  proposition  of  law  is  correct,  why  not  make  a 
provision,  in  order  to  give  Cincinnati  everything  she  wants,  that  an  or- 
dinance may  be  passed  by  the  city  council  of  any  city  in  the  state,  increas- 
ing or  diminishing  the  number  of  councilmen  to  be  elected? 

Judge  Thomas :     You  can't  do  that. 

Mr.  Guerin:     Why? 

Judge  Thomas :  The  law  itself  must  fix  the  number,  or  it  must  be 
so  fixed  that  the  number  will  be  based  upon  a  scheme  in  the  law  itself,, 
like  councilmen,  for  instance. 

Mr.  Guerin :  You  don't  understand  me.  I  want  the  distinction.  We 
have  provided  the  council,  we  have  provided  there  shall  be  one  council- 
man or  fifty  councilmen.  unless  the  council  by  ordinance  shall  increase 
the  number  of  council? 

Judge  Thomas :  No,  I  don't  mean  that ;  I  mean  simply  that  we  pro- 
vide in  this  bill  that  for  the  first  25,000  population  there  shall  be  nine 
councilmen.  Now,  it  is  not  stated  in  the  bill  that  whenever  the  council 
of  any  city  shall  pass  an  ordinance  to  that  effect,  they  may  fix  so  many 
additional  councilmen ;  I  think  that  would  be  unconstitutional. 

Mr.  Guerin:     Why? 

Judge  Thomas :  Because  we  have  got  to  fix  the  instrumentality  in 
the  law  itself. 

Mr.  Guerin:     You  want  to  put  that  in,  perhaps,  to  give  Cincinnati 
everything  it  wants.    Why  can  you  leave  it  to  council  to  ^y.  the  number  in    « 
the  public  service  department?    You  are  going  to  provide  it  can? 

Judge  Thomas :  No ;  I  am  going  to  provide  that  council  may,  when- 
ever it  sees  fit,  put  another  branch  of  the  law  into  operation ;  we  provide 
the  agency.  We  provide  here  two  agencies,  the  department  of  public 
safety  which  performs  the  duty  until  such  time  as  council  may  elect  to 
have  it  performed  or  exercised  by  another  agency,  to-wit,  a  board  com- 
posed of  three. 

Mr.  Gear:  If  I  understand  you  correctly,  you  mean  that  in  the  law 
the  department  of  public  safety  shall  be  composed  of  one  person;  then 
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you  also  provide  in  the  law  that  the  council  may  provide  by  ordinance, 
for  a  board  of  three  persons  ? 

Judge  Thomas :     No. 

Mr.  Gear.     You  want  a  specific  number? 

Judge  Thomas :  Yes ;  I  have  to  make  a  specific  number,  or  it  may 
be  based  on  population.  What  I  mean,  is  for  the  law  itself,  that  the  law 
itself  must  fix  the  agency,  and  the  only  question  that  will  be  left  to  council 
is  merely  the  passing  of  an  ordinance  which  will  put  into  operation  an- 
other department  of  the  bill  itself.  There  is  no  question,  in  my  judgment, 
but  what  that  is  constitutional.  What  would  be  the  effect?  The  effect 
of  that  would  be,  if  we  pass  such  a  bill,  that  in  every  city,  in  Ohio,  there 
would  be  a  single  director  exercising  the  duties  of  the  department  of 
public  service  until  such  time  as  the  council  of  any  city,  for  instance,  Cin- 
'cinnati,  shall  pass  an  ordinance  in  which  they  may  call  an  election,  for 
the  election  of  a  board  of  three  in  that  city;  and  when  such  election  is 
called  for  the  board  of  three,  and  such  board  is  elected,  the  duties  shall 
4:hereafter  devolve  upon  and  be  exercised  by  the  three.  I  think  that  is 
.a  law  of  uniform  operation  all  over  the  state.  Because  why?  Every  city 
in  Ohio  may  have  it  or  not,  as  it  pleases.  Every  city  in  Ohio  is  operated 
alike  by  that  law,  under  the  express  decision  of  the  Supreme  Court  in  the 
46th  Ohio  State,  and  also,  of  the  Circuit  Court  of  Cuyahoga  county,  or 
Cuyahoga  district  in  the  board  of  review  case,  and  although  it  may  give 
to  some  cities  in  Ohio,  single  heads  of  the  department,  and  in  others,  a 
"board,  exercising  the  powers  and  duties  of  the  public  service  department, 
it  will  still  be  of  uniform  operation ;  the  agency  may  be  one,  or  the  other, 
whenever  the  law  which  puts  the  one  or  the  other  in  operation  has  been 
passed. 

Mr.  Maag :  Do  you  think  it  would  be  constitutional,  if  we  say  coun- 
cil may  call  an  election  for  a  board  of  not  less  than  three  or  more  than 
five? 

Judge  Thomas:     No. 

Mr.  Ainsworth:     Is  it  provided  that  the  present  council  may  do  this? 

Judge  Thomas.  Any  council,  any  time  in  the  future;  whenever 
council  wishes  to  do  that,  by  the  passage  of  an  ordinance,  they  may  call 
for  an  election. 

Mr.  Guerin:  Mr.  Chairman:  —  Answering  Judge  Thomas,  in  the 
first  place  I  want  to  say  that  we  have  not,  at  the  present  time,  the  Su- 
preme Court  that  wc  had  a  few  years  ago ;  so  that  I  do  not  attach  much 
importance  to  the  decisions  of  a  court  whose  entire  rulings  on  the  sub- 
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ject  of  the  classification,  and  the  operation  of  laws,  passed  for  the  gov- 
ernment of  municipalities  of  Ohio,  have  been  set  aside  and  reversed.  The 
principle  involved  has  been  entirely  upset  and  you  cannot  tell,  at  the 
present  time,  just  exactly  how  this  court  will  hold  on  similar  propositions. 

I  want  to  say  to  you  that  ever  since  this  question  first  came  up,  I 
have  been  as  much  interested  as  any  man  in  the  Ohio  legislature;  that  I 
have  spent  much  time  with  the  governor  and  with  his  fellow  workmen 
in  the  preparation  of  this  code.  The  very  proposition  that  Judge  Thomas 
laid  down,  I  asked  Governor  Nash  about,  at  Put-in-Bay  last  summer;  if 
we  don't  want  boards,  can't  we  have  single  directors?  "No,  sir;  you 
can't  have  single  directors.  The  law  must  create  the  office;  if  there  is  a 
single-head  department,  or  a  board,  it  must  have  uniform  operation 
throughout  the  state."  Now,  I  say  to  you,  that  if  your  proposition  is  cor- 
rect, the  two  months  spent  in  preparing  House  bill  No.  5,  has  been  wasted 
absolutely  and  unquestionably ;  for  the  people  of  this  state  will  not  toler- 
ate a  form  of  government  that  will  thrust  officers  upon  them,  if  by  stat- 
ute, they  are  not  obliged  to  have  them.  I  say  the  law  niust  fix  the  agency. 
The  law  provides  for  the  election  of  council,  and  graduates  the  number 
according  to  population.  If  your  principle  be  right,  council  by  ordinance, 
may  either  increase  or  decrease,  if  we  give  them  the  right,  the  number  of 
councilmen  in  that  council. 

Judge  Thomas:  I  don't  mean  to  take  that  position,  Mr.  Guerin;  I 
mean  the  law  must  fix  the  number. 

Mr.  Guerin :  That  is  all  right,  we  will  fix  the  number.  We  would 
find  out -what  Cincinnati  wanted,  and  we  will  say,  "You  can  have  one 
hundred  councilmen,  if  by  ordinance  your  council  shall  so  declare." 

Judge  Thomas :  No,  I  don't  mean  that ;  I  mean  whenever  any  city 
in  Ohio,  there  shall  be  nine  councilmen,  if  there  should  be  15,000  addi- 
tional population,  there  may  be  one  more  councilman,  and  so  on.  Now, 
the  same  thing  might  be  true  of  the  board  of  public  service;  if  we  can 
provide  that  the  number  of  members  of  council  may  be  graduated  ac- 
cording to  population,  and  increase  with  the  increase  in  population  then 
we  can  do  the  same  thing  with  the  board  of  public  service. 

Mr.  Guerin :  I  said  to  Mr.  Denman  night  before  last,  when  we  were 
talking  this  matter  over  —  "Why  don't  you  graduate  the  number  of  direc- 
tors in  that  department  on  population?  If  you  can  do  it  in  the  case  of 
council,  you  can  in  the  heads  of  departments,  and  that  is  all  right." 

Mr.  Denman:     And  I  agreed  with  you. 
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Mr.  Guerin:  The  proposition  that  you  made  and  that  the  gentle- 
man from  Lucas  made,  was  that  we  should  have  one  director,  and  if 
thereafter  in  its  wisdom,  council  should  see  fit  to  create  an  addiaional 
director,  they  might  do  it. 

•Judge  Thomas:     That  is  not  the  proposition. 

Mr.  Denm^n :  The  proposition  was  to  provide  for  a  department  of 
public  service ;  we  erect  that  department ;  we  say  what  shall  be  essential 
to  it ;  I  am  not  talking  about  whether  one  man  or  three  or  a  dozen  shall 
be  there.  We  delegate  to  that  department  the  power  which  it  shall  exer- 
cise ;  everybody  agreed  on  that.  Now,  then,  at  the  head  of  that  department 
we  say  there  shall  be  a  director  of  public  service,  providing,  however, 
that  if  at  any  time,  in  any  city,  the  council  shall  by  resolution  declare 
that  it  deems  it  necessary  that  there  be  more  than  one  man  at  the  head 
of  this  department,  and  shall  name  the  number  deemed  necessary,  then 
at  the  next  municipal  election  the  mayor  shall  issue  a  proclamation  for 
the  number  designated  as  being  necessary. 

Judge  Thomas:  I  will  say  I  don't  quite  agree  with  Mr.  Denman 
that  council  may  fix  the  number ;  I  say  the  law  must  fix  the  number. 

Mr.  Guerin:  The  motion  made  by  Mr.  Denman  was  just  exactly 
as  he  stated  it,  and  I  say  to  you  that  his  proposition  is  untenable. 

Judge  Thomas:     I  think  so. 

Mr.  Guerin :  But  I  say  Judge  Tliomas'  proposition  is  equally  unten- 
able. My  understanding  from  the  people  who  drafted  this  code  was,  that 
if  you  want  a  board,  there  lias  to  be  a  board  in  every  city  of  the  state ;  it 
must  have  uniform  operation,  and  if  you  can  grant  the  right  to  council,  at 
its  option,  to  have  a  lx)ard  or  a  director,  I  say  to  you  that  you  can  create 
council  a  legislative  and  an  administrative  body  of  that  corporation,  and 
they  can  enact  laws  to  create  departments  to  carry  out  the  powers  given 
to  them,  and  they  can  have  one  director  or  a  board. 

Mr.  Cole:  If  the  supreme  court  should  declare  this  case  from  Cuya- 
hoga constitutional,  couldn't  the  provisions  stated  by  Judge  Thomas  be 
tnacted  into  law  and  wouldn't  it  be  equally  constitutional? 

Mr.  Guerin  :     l.'ndoubtedly  so. 

Mr.  Cole:     Isn't  that  the  law  to-day? 

Mr.  Guerin :  Xo,  sir.  I  believe  the  supreme  court  will  declare  it 
unconstitutional;  but  I  want  to  say  further,  that  if  we  give  the  option  to 
council  to  create  officers,  to  hx  the  number  of  directors,  if  w*e  are  not 
going  to  have  a  law  of  uniform  operation  throughout  the  state,  let's  give 
the  council  the  legislative  and  the  achuinistrative  power,  and  then  we  will 
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say  to  council,  "Create  such  other  departments  for  carrying  out  the  power 
that  we  have  given  you,  as  you  think  are  necessary.  Put  in  single  heads, 
or  boards,  as  a  means,  and  when  you  have  given  that  power  to  the  board, 
or  the  head,  and  provided  it  shall  be  elected,  your  administrative  function 
over  that  department  ceases." 

Judge  Thomas :  Will  the  gentleman  yield  to  a  question  ?  —  Isn't  it  a 
fact  we  have  had  for  years  something  like  this :  That  wh-enever  in  any 
city  where  there  are  parks,  there  shall  be  elected  a  board  of  park  commis- 
sioners that  shall  have  charge  of  the  parks,  and  dischargeing  the  following 
duties,  —  naming  them? 

Mr.  Guerin  :     Yes,  sir. 

Judge  Thomas :  Now,  isn't  it  a  fact  that  in  cities  all  over  Ohio  there 
are  boards  of  that  kind  that  are  not  yet  in  •  existence,  not  even  elected, 
until  such  time  as  some  emergency  puts  the  law  into  operation  to  bring 
the  board  into  existence  ? 

Mr.  Guerin :    Yes,  sir. 

Judge  Thomas :  Well,  now,  what  is  the  difference  between  that  that 
the  provision  in  the  law  that  whenever  a  certain  agency  puts  it  into  oper- 
ation, there  shall  be  elected  a  board  of  public  service  ? 

Mr.  Guerin :  The  difference  in  my  opinion  is  this :  We  have  had 
circuit  courts  before  to-day  which  held  that  special  legislation  in  the  class- 
ification of  cities  of  different  classes  and  grades,  was  constitutional ;  the 
people  of  the  state  knew  how  the  court  held ;  they  did  not  take  the  matter 
to  the  supreme  court.  We  have  a  court  now  that  looks  at  he  constitution 
in  a  different  way  than  ever  before,  and  we  are  bound  to  follow  out  the 
opinion  of  the  supreme  court  as  to  the  law.  I  want  to  say  to  you  that  if 
you  stand  here  pretending  to  represent  the  governor's  code,  you  are  on 
the  wrong  track,  if  I  understand  what  the  governor's  code  is,  for  it  is 
insisted  that  we  must  have  laws  of  uniform  operation  throughout  the 
state. 

Judge  Thomas:     Wouldn't  that  be  uniform?    Why  not? 

Mr.  Guerin :  No,  sir ;  it  would  not,  as  I  understand  it,  because  every 
city  in  the  state  would  not  have  the  same  offices. 

Judge  Thomas:     But  they  might  have. 

Mr.  Guerin:  If  they  might  have,  let's  carry  that  through  all  the 
other  departments  of  city  government,  making  a  flexible  form  of  govern- 
ment, leaving  council  to  provide  for  the  officers  needed  to  carry  it  out; 
they  can  do  that,  if  you  confer  upon  them  the  administrative,  as  well  as 
43 
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the  legislative  functions  of  government.  Why  not  do  that?  Why  thrust 
upon  GalHpolis,  a  small  city,  this  expensive  form  of  government,  if,  under 
any  such  rule  of  construction  as  you  lay  down,  you  can  del^^te  to  council 
the  administrative  functions  of  government,  and  allow  them  to  create 
departments  and  create  agencies  for  carrying  out  that  power? 

Mr.  Williams :  Don't  you  think  if  the  legislature  established  the  de- 
partment and  left  it  to  council  to  establish  the  agency,  that  would  be  con- 
stitutional ? 

Mr.  Guerin:  No,  sir;  I  don't  think  so,  because  you  can't  delegate 
that  power.  If,  however,  you  delegate  the  administrative  function  to 
cotmcil,  the  council  has  a  right  to  create  the  agency  to  carry  out  that  power 
that  is  conferred  upon  it. 

Mr.  Painter :  Mr.  Oiairman  and  Gentlemen :  Of  course  the  mam 
question  in  this  has  been  the  discussion  of  the  constitutionality  of  these 
hws,  and  what  the  constitution  of  Ohio  allowed.  The  code-builders, 
whether  it  be  Mr.  Ellis,  or  Mr.  Guerin,  or  the  board  of  commerce,  or 
anyone  else  who  has  planned  a  form  of  government  for  the  legislature  to 
adopt  for  the  municipalities,  have  acted  along  the  line  of  getting  a  con- 
stitutional form,  and  the  very  first  obstacle  they  have  encountered  has  been 
section  26,  article  2,  of  the  constitution  of  Ohio,  the  first  line  or  so  which 
reads  as  follows :  "All  laws  of  a  general  nature  shall  have  uniform  oper- 
ation throughout  the  state."  Now,  gentlemen  of  the  committee,  all  the 
arguments  that  have  been  produced  here  this  morning,  have  hinged,  and 
▼ery  properly  so,  upon  this  line  and  a  half  of  section  26,  article  2,  of  the 
constitution.  Now,  I  take  it  that  Judge  Thomas,  in  his  aig^ument,  would 
have  been  all  right  —  his  premise  may  have  been  all  right  and  his  con- 
clusion all  right,  if  the  word  "operation"  had  been  the  word  "application." 
In  a  conversation  with  Mr.  Ellis  upon  that  subject,  I  took  the  position 
Judge  Thomas  has  taken,  that  when  the  legislature  had  enacted  a  law  that 
applied  to  every  municipality  in  the  state  of  Ohio,  that  is,  with  the  popula- 
tion of  a  city,  then  that  law  complied  with  the  terms  of  the  constitution; 
but  that  when  it  applied  to  every  city  in  Ohio,  it  had  to  go  one  step  further 
to  make  it  comply  with  the  terms  of  the  constitution,  and  that  is,  that 
it  must  operate  by  the  same  means  and  in  exactly  the  same  manner  or  same 
way  in  each  city  in  the  state  of  Ohio.  It  would  be  very  easy  for  the  legis- 
lature to  enact  a  law  that  would  apply  to  every  city  in  the  state  of  Ohio, 
but  you  must  go  one  step  further :  It  must  operate  exactly  the  same ;  if  the 
city  of  Cincinnati  has  a  board  of  directors,  or  a  board  of  public  service  with 


Morning  Session,  September  i6,  1902,  675 

five  members,  the  city  of  Bowling  Green  must  have  a  board  of  five  mem- 
bers also,  in  order  to  make  that  law  constitutional. 

Mr.  Williams:  Don't  you  think  that  if  the  duties  of  the  director 
of  public  service,  or  whatever  you  may  call  him,  are  fixed,  that  then  we 
have  a  law  of  a  general  nature  and  uniform  operation,  and  that  the  ques- 
tion of  whether  or  not  that  law  is  put  into  eflfect  by  one  man  or  ten  men, 
would  not  make  any  difference? 

Mr.  Painter :    It  does  make  a  difference. 

Mr.  Denman :  Then  why  will  it  not  be  absolutely  necessary  that  we 
provide  for  a  board  of  public  service  in  every  city  of  this  state  to  hire 
exactly  the  same  number  of  men? 

Mr.  Painter :  We  don't  hire  men ;  we  provide  for  one  officer,  a  direc- 
tor of  public  works,  say.    He  hires  the  men. 

Mr.  Denman :  Why  must  he  not  hire  the  same  number,  then,  if  this 
must  be  of  uniform  operation  ? 

Mr.  Painter:  Oh,  no.  To  construe  this  section,  the  first  thing  to 
do  is  to  hunt  up  what  the  Supreme  Court  said  at  that  time  was  the  in- 
tention of  the  men  who  drew  that  section;  and  when  we  find  out  what 
their  intention  was,  we  know  what  this  section  of  the  constitution  means, 
that  "All  laws  of  a  general  nature  must  have  uniform  operation  through- 
out the  state."  In  the  case  in  the  isth  Ohio  State,  605,  Judge  Scott  says: 
"It  is  urged  that  the  law  in  question  is  in  conflict  with  the  26th  section  of 
the  2d  articles  of  the  constitution  which  provides  that  'all  laws  of  a  general 
nature  shall  have  uniform  operation  throughout  the  state.'  Under  the 
former  constitution,  laws  having  a  general  subject-matter  and  therefore, 
of  a  general  nature,  were  frequently  limited  expressly  in  their  operation 
to  one  or  more  counties  to  the  exclusion  of  other  portions  of  the  state. 
As  a  consequence,  on  the  same  subject,  there  might  be  one  law  for  Ham- 
ilton county,  another  for  Franklin  and  still  a  third  for  Ashtabula.  This 
naturally  led  to  improvident  legislation,  enacted  by  the  votes  of  legisla- 
tors who  were  indifferent  in  the  premises,  because  their  own  immediate 
constituents  were  not  to  be  affected  by  it.  To  arrest,  and  for  the  future, 
prevent  this  evil,  the  provision  in  question  was  inserted  in  the  present 
constitution." 

We  fnust  shape  our  opinion  so  that  they  coincide  with  the  opinion 
of  the  Supreme  Court,  and  if  there  ever  was  a  time  in  the  history  of  legis- 
lation in  Ohio  when  we  were  especially  concerned  as  to  that,  it  is  this 
time,  because  as  Mr.  Guerin  says,  the  Supreme  Court  has  rendered  a 
decision  that  upsets  and  knocks  out  the  law  that  has  been  laid  down  by 
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the  Supreme  Courts  of  Ohio  for  the  last  fifty  years,  and  their  action  and 
their  decisions  in  the  future  they  will  certainly  make  consistent  with  the 
decision  they  have  rendered  in  the  Toledo  case.  Now,  if  this  decision  I 
have  read  to  you  here  is  true,  if  it  tends  to  show  that  the  framers  of  the 
constitution  in  185 1  meant  by  that  section,  and  if  what  the  Nash  code 
builders  say  is  true,  then  the  theory  of  the  gentleman  from  Lucas  cannot 
be  constitutional.  In  creating  a  department  of  public  service,  if  we  do, 
we  must  do  it  in  such  a  manner  as  will  make  it  constitutional,  and  in  order 
to  make  it  constitutional,  it  must  be  built  in  such  a  manner  that  if  Cin- 
cinnati has  five  members  of  that  board,  Bowling  Green  must  also  have 
five  members,  or  the  law  is  unconstitutional. 

Judge  Thomas:  If  we  could  arrange  it  so  that  Bowling  Green 
could  have  one  director,  and  Cincinnati  five,  if  they  wanted  it  so,  you 
would  be  in  favor  of  that  ? 

Mr.  Painter:     Certainly. 

Mr.  Denman:  It  may  be  that  you  do  not  understand  exactly  my 
proposition :  it  is  this :  That  all  the  machinery  of  the  department  is  to 
be  erected :  all  the  duties  to  be  performed  are  to  be  specifically  prescribed ; 
that  there  shall  be  a  head,  or  a  board,  provided,  however,  that  it  shall 
be  submitted  to  the  electors  of  the  town ;  provided,  also,  that  on  the  peti- 
tion of  a  certain  number  of  citizens  of  the  town,  to  the  council,  it  may 
call  an  election  for  three,  or  for  two  additional  members  to  be  at  the  head 
of  that  deparlment ;  that  is  our  law,  as  we  would  enact  it  here ;  it  is  not 
left  to  cotmcil :  these  things  arc  provided. 

Mr.  Guerin:  TJeforc  the  gentleman  from  Wood  replies,  let  me  ask 
another  question  that  will  go  with  it.  I  will  ask  you  whether  or  not,  in 
your  opinion,  if  that  same  power  of  local  option,  which  is  a  police  power, 
were  put  in  a  municipal  head,  under  the  general  powers  of  the  city  council, 
if  that  would  not  simply  be  a  carrying  out  of  a  law,  rather  than  the  crea- 
tion of  an  office  for  the  government  of  the  municipality  ? 

Mr..  Painter :     Yes. 

Mr.  Guerin:  You  are  not  creating  an  office,  but  you  are  carrying 
out  the  law  for  the  government  of  a  municipality? 

Mr.  Painter:  I  say,  Mr.  Chairman,  if  the  word  "application'*  were 
in  the  constitution  instead  of  the  word  "operation,''  I  think  perhaps  the 
gentlemen  would  be  right  in  their  conclusions  upon  that  subject. 

Mr.  Price :  This  all  hinges  around  classification ;  you  have  not  got 
away  from  classification  yet.  I  have  been  figuring  out  the  operation, 
from  the  provisions  of  the  Guerin  code,  in  reference  to  the  council.    In 


Morning  Session,  September  id,  ipo2.  677 

a  city  of  five  thousand,  there  would  be  seven  elected;  in  cities  of  from 
40,000  to  65,000,  there  would  be  seven  elected  and  three  at  large,  and 
from  65,000  to  80,000  there  would  be  eight  elected  and  three  generally; 
going  on  to  125,000,  you  would  have  fifteen,  and  after  that,  further  pro- 
vision is  made;  in  other  words,  you  have  two  elements  of  classification 
in  that  arrangement.  It  is  generally  understood  that  that  would  not  be 
constitutional,  but  I  am  not  prepared  to  say  it  is  not ;  on  the  other  hand,  I 
believe  it  is.  I  think  this  is  true :  That  after  you  have  differentiated,  as 
I  have  said  before.*  the  legislative  from  the  executive  function,  made  a 
mayor  and  a  council,  only,  that  we  can  confer  broad  enough  power  upon 
the  council  to  work  out  every  municipal  function  that  this  bill  or  any 
other  bill  proposes  to  confer  upon  them.  A  law  of  uniform  operation 
does  not  mean  that  you  shall  have  just  the  same  agents  to  carry  out  these 
things,  and  the  agent  may  be  designated  in  such  terms  that  he  will  be 
an  officer ;  there  is  no  question  about  that. 

Mr.  Painter:  Will  you  yield  to  a  question?  What  constitutes  an 
office.  Mr.  Price? 

Mr.  Price:  Usually  considered,  the  characteristics  of  an  office  are 
duration  and  service. 

Mr.  Painter:  I  think  we  might  as  well  clear  away  the  rubbish  and 
get  at  the  question  clearly.  I  don't  believe  there  can  be  an  office  consti- 
tuted except  by  act  of  legislature;  anything  else  created  in  connection 
with  this  municipal  code,  would  not  be  an  office. 

Mr.  Price :  If  we  create  a  mayor  and  a  council,  provide  for  a  mayor 
and  a  council,  or  a  treasurer  and  a  clerk,  and  provide  a  solicitor,  then  to 
make  that  law  operate  uniformly,  they  must  be  existing  in  all  corporations 
alike;  but  you  can  provide  that  the  council  of  any  municipality  may  call 
into  being  agents;  if  you  like,  either  by  ordinance,  or  election,  as  you 
please,  and  that  will  be  constitutional,  but  it  is  not  part  of  the  organiza- 
tion of  the  municipality ;  it  is  creating  the  means  whereby  to  carry  out  the 
functions  of  the  municipality. 

The  municipality  is  organized  when  we  separate  the  legislative  from 
the  administrative  function.  The  municipality  is  organized  if  you  make 
a  legislative  body,  and  provide  for  a  mayor,  the  executive  officer;  that 
is  the  simplest  form  of  organization  that  I  can  think  of;  we  can  make 
it  more  complex  by  providing  for  a  treasurer,  by  providing  for  a  clerk; 
you  can  make  it  more  complex  still  by  providing  for  a  solicitor ;  you  can 
make  it  more  complex  still  by  providing  for  a  board  of  public  service 
you  can  make  it  more  complex  still  by  providing  for  a  board  of  public 


678  Proceedings  on  Municipal  Code, 

safety ;  you  can  make  it  more  complex  still  by  going  down  the  line  until 
there  is  no  end,  by  providing  one  officer  after  another,  but  you  don't  have 
to  do  that ;  you  can  stop  with  the  mayor  and  the  council,  conferring  the 
broad  power  upon  council  to  create  such  officers  and  agents  as  it  desires ; 
it  is  not  organizing  the  municipality  when  the  council  does  it,  it  is  creating 
the  officers  and  agents  of  the  municipality. 

Mr.  Cole :  Mr.  Chairman :  —  I  am  not  going  to  deliver  any  consti- 
tutional argument;  I  don't  know  very  much  about  this  constitution;  I 
never  did,  and  I  never  expect  to,  and  I  know  less  about  it  the  more  I 
hear,  it  seems  to  me. 

The  Supreme  Court,  as  I  understand  it,  has  never  said  what  is,  or 
what  shall  constitute  the  maximum  amount  of  organization,  or  the  min- 
imum amount  of  organization  that  we  can  prescribe  for  cities  and  villages ; 
but  when  we  look  at  our  national  government  and  our  state  government, 
they  have  given  us  an  example ;  they  prescribe  the  officials  and  the  differ- 
ent departments  of  government  to  exercise  the  three  functions  of  gov- 
ernment, the  executive,  the  legislative  and  the  judicial.  Our  state  con- 
stitution prescribes  the  various  officers  to  exercise  these  three  functions 
of  government. 

Now,  I  believe  with  those  two  examples,  we  can  go  on  with  perfect 
safety,  assured  that  we  are  resting  within  the  limits  of  the  constitution, 
when  we  provide  officers  for  the  performance  of  the  three  functions  of 
government  in  our  municipalities. 

Now,  in  this  section  26,  as  it  was  discussed  by  Mr.  Painter  here,  it 
is  very  evident  that  the  officers  may  exercise  these  three  functions  of 
government,  and  that  they  must  be  uniform  throughout  the  State.  The 
proposition  suggested  by  Judge  Thomas,  it  seems  to  me,  rests  entirely 
upon  the  case  that  is  in  the  Supreme  Court  today,  and  it  is  very  question- 
able as  to  what  the  decision  of  the  Supreme  Court  will  be.  I  remember 
last  winter  we  passed  a  bill  here  providing  some  sort  of  a  park  commis- 
sion in  the  city  of  Cleveland;  that  law  was  to  be  operative  at  the  discre- 
tion of  the  auditor  of  Cuyahoga  county.  Now,  the  question  is  whether 
we  can  pass  a  law  and  make  it  go  into  effect  or  into  operation  at  the  dis- 
cretion of  anyone  outside  of  a  legislative  body.  It  occurs  to  me  that  that 
is  very  simple  and  plain  under  the  latter  part  of  Section  26,  Article  2, 
of  the  state  constitution,  where  it  says :  "Nor  shall  any  act  except  such 
as  relate  to  public  schools,  be  passed  to  take  effect  upon  the  approval  of 
any  other  authority  than  the  general  assembly,  except  as  otherwise  pro- 
vided in  the  constitution." 
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Mr.  Denman:  Are  you  aware,  Mr.  Cole,  that  that  has  been  con- 
strued in  this  way :  That  that  means  that  you  cannot  say  that  this  act,  for 
instance,  shall  become  a  law  upon  the  discretion  of  the  auditor  or  any- 
thing of  that  kind.  We  must  say  it  shall  take  effect  and  be  in  force  from 
and  upon  its  passage,  or  upon  some  other  date. 

Mr.  Cole:  I  insist  upon  my  former  contention.  As  has  been  said 
by  the  gentleman  from  Erie,  the  supreme  court  does  not  seem  to  be  con- 
trolled by  the  decisions  rendered  by  former  courts. 

Mr.  Willis :  Until  I  heard  the  discussions  of  last  evening  and  this 
morning,  I  have  had  some  very  grave  doubts  about  this  proposition ;  but 
the  arguments  that  have  been  made  by  Mr.  Denman  and  Mr.  Thomas,  and 
Mr.  Price  have  convinced  me  that  Mr.  Guerin  and  Mr.  Painter  are  abso- 
lutely and  unquestionably  correct  in  their  decision  upon  this  constitutional 
question.  Mr.  Denman  says  that  the  legislature  of  Ohio  can  do  one  thing; 
Judge  Thomas  says  that  the  legislature  of  Ohio  cannot  do  that,  but  they 
can  do  another  thing,  and  Mr.  Price  says  that  the  legislature  of  Ohio  can  do 
those  things  and  a  whole  lot  more,  the  Lord  and  Mr.  Price  only  know 
what  they  are.  I  say  to  you  gentlemen,  that  it  seems  to  me  that  the  de- 
termination of  this  question  ought  to  be  decided  very  largely  by  the  con- 
siderations under  which  we  are  here.  I  will  ask  the  members  of  this 
committee,  why  is  this  legislature  called  in  special  session  ?  Are  we  called 
here  to  explain  theories?  Are  we  called  here  to  expound  new  ideas  of 
government?  Are  we  not  called  here  because  the  laws  under  which  the 
municipalities  of  this  state  have  been  operating,  have  been  declared  un- 
constitutional ?  If  a  man's  house  were  burning  down,  and  the  fire  engines 
were  there,  would  that  man  stop  to  argue  that  the  hose  should  be  of  such 
and  such  a  diameter,  or  that  the  horses  should  be  of  such  and  such  a  color? 
I  think  not.  If  he  would  try  to  do  that,  he  would  never  be  able  to  get  the 
fire  put  out.  I  say  to  you,  gentlemen,  that  in  my  humble  opinion,  we  make 
a  very  grave  mistake  if  we  stop  to  incorporate  into  the  bill  all  these  ideas 
that  have  been  so  ably  expounded  by  these  gentlemen  this  morning.  They 
say  there  cannot  be  any  doubt  about  it,  but  I  say  to  you  that  there  is  doubt 
about  it.  I  asked  that  same  question  of  Mr.  Hogsett,  who  is  as  good  a 
lawyer  as  any  here,  and  he  declared  it  was  unconstitutional.  I  put  it  to  Mr. 
Randall,  and  he  refused  to  commit  himself ;  I  asked  him  if  we  could  create 
a  board  of  public  service  in  that  manner,  and  he  refused  to  answer  the 
question ;  I  asked  it  of  Judge  King,  and  he  also  refused  to  commit  himself. 
I  asked  Mr.  Garfield,  and  he  said  it  was  unconstitutional.  The  gentlemen 
here  say  that  these  opinions  come  from  men  who  want  to  see  the  code  go 
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through.  Did  Mr.  Garfield  want  to  see  the  Nash  code  go  through?  Did 
Mr.  llogsett  want  to  see  the  Nash  code  go  through?  Didn't  he  stand 
before  this  committee  for  an  hour  or  two  as  to  the  flaws  and  all  that  in 
the  Nash  code?  I  say  that  there  is  nothing  at  all  in  the  contention  that 
because  a  man  opposes  this  he  has  some  ulterior  purpose.  The  very  fact 
that  we  have  had  such  a  discussion  on  this  question  shows  that  it  is  the 
part  of  wisdom  not  to  put  anything  of  that  kind  into  the  code.  We  want  a 
code  that  will  stand  the  test  of  constitutionality  first,  last  and  all  the  time. 
I  am  opposed  to  this  motion. 

Mr.  Denman:  It  is  useless  for  me  to  express  my  surprise  at  the 
tangle  into  which  these  clear-headed  gentlemen  have  become  involved,  but 
I  want  to  ask  Mr.  Ellis,  or  any  other  lawyer  h-ere,  whether  or  not  the 
motion  I  put,  might  not  stand  in  this  way :  That  is,  if  the  proviso  might 
not  be  declared  unconstitutional  and  the  provision  for  the  single  director 
stand.  Possibly  Mr.  Ellis  has  not  heard  the  motion,  and  I  will  explain 
it ;  it  is,  that  at  the  head  of  the  department  of  public  service  there  shall  be 
a  director ;  provided,  however  that  if  at  any  time,  the  council  of  any  city 
shall,  by  resolution,  declare  that  it  deems  it  necessary  that  there  be  one  or 
more,  and  shall  name  the  number  of  directors,  at  the  bead  of  that  depart- 
ment, then  at  the  next  municipal  election,  the  mayor  shall  issue  his  procla- 
mation for  that  number.  Now,  the  question  is,  whether  or  not  that  pro- 
viso standing  alone  and  by  itself,  might  not  be  declared  unconstitutional, 
and  still,  they  would  have  the  one  director.  I  contend  that  one  part  of  a 
law  may  be  declared  unconstitutional,  and  still  the  rest  of  the  law  stand, 
and  that  will  not  all  be  declared  unconstitutional  unless  the  evident  intent 
of  the  legislature  was  that  the  part  not  in  question  would  not 
have  been  enacted,  were  it  not  for  the  purpose  of  securing  and  obtaining  the 
part  in  question.  That  stands  in  many  decisions  and  is  clearly  the  law. 
In  other  words,  if  a  law  were  passed  in  this  way,  somebody  might  contest 
the  proviso  and  if  it  were  declared  unconstitutional,  yet,  the  rest  of  the 
law  would  stand. 

Mr.  Wade  Ellis  is  accorded  the  privilege  of  the  floor  and  replied  to 
Mr.  Denman  as  follows : 

Mr.  Ellis:  I  had  not  intended  to  take  any  part  in  this  discussion, 
but  I  cannot  refuse  to  answer  Mr.  Denman's  question  in  the  best  way  I  can. 

I  think  there  is  no  doubt  about  the  general  principle  that  one  part  of  a 
law,  or  an  act,  may  be  declared  to  be  unconstitutional  and  the  balance  of  it 
may  remain  and  be  operative.  The  question  always  is,  would  the  legisla- 
ture have  passed  the  part  that  is  to  remain,  if  it  had  not  incorporated  that 
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part  stricken  out,  because  unconstitutional?  In  other  words,  if  the  pro- 
viso, as  you  put  it,  in  a  bill  is  so  much  a  part  of  the  bill  as  to  disclose  the 
general  purpose  of  the  legislature  in  the  enactment  of  the  entirety,  to 
provide  a  particular  plan,  elective,  say,  in  part,  so  that  there  would  be  one 
director  of  public  service  in  a  small  city,  and  a  different  number  in  the 
larger  cities,  if  so  desired  by  council ;  if  that  should  become  so  much  a  part 
of  the  general  plan  as  to  disclose  the  purpose  of  the  legislature  in  this 
seeking  to  accommodate  the  municipalities,  so  that  it  could  not  be  separated 
from  it,  then,  if  it  were  unconstitutional  to  make  this  proviso,  I  think  the 
chances  would  be  that  the  whole  law  would  fall.  If  it  were  possible  to 
separate  it,  and  if  the.  intention  of  the  legislature  could  be  discovered,  then 
the  proviso  might  fall  and  the  balance  of  the  bill  stand. 

Mr.  Denman :  Of  course,  I  think  we  all  know  we  would  enact  that,  if 
it  could  stand ;  I  think  that  is  the  position  of  every  man  on  this  committee. 

Mr.  Guerin :  I  want  to  rise  to  a  question  of  personal  privilege.  I 
made  a  statement  in  answer  to  a  question,  that  a  form  of  government  with 
a  mayor  and  a  judiciary  and  a  council,  with  the  administrative  and  legisla- 
tive power  in  council,  would  be  the  best  form  of  government.  I  want  to 
say  that  it  is  my  opinion  that  the  restrictions  of  the  constitution  on  the 
legislature  is  a  very  good  thing  for  the  people  of  the  state  at  large,  and 
that  statement  of  mine,  I  want  corrected,  —  with  proper  restrictions  upon 
the  exercise  of  power  by  councils. 

Mr.  Williams:  I  would  like  to  ask  Mr.  Ellis  a  question:  If,  in 
taking  up  the  question  of  the  administrative  power  of  government,  we 
should  say  it  shall  be  vested  in  a  director  of  public  service,  provided  that 
for  the  first  100,000  inhabitants  in  any  city,  in  addition  to  the  original 
5,000,  there  should  be  an  additional  member  for  every  additional  50,000, 
do  you  think  that  would  be  constitutional?  In  other  words,  it  would 
make,  in  a  city  of  less  than  105,000,  one  director  of  public  service ;  up  to 
150,000,  two  directors,  and  so  on. 

Mr.  Ellis:  There  is  a  very  great  difference,  of  course,  between  the 
legislature,  which  is  commanded  by  the  constitution  to  provide  for  the 
organization  of  cities  and  villages,  itself  determining  how  many  direc- 
tors there  shall  be  in  a  city  of  a  certain  size,  and  the  other  proposition, 
that  that  question  shall  be  left  to  council.  In  my  judgment,  the  legisla- 
ture cannot  delegate  to  council  the  determination  of  the  number  in  a  par- 
ticular board,  as  that  duty  has  been  imposed  by  the  constitution  upon  the 
legislature.  The  legislature  cannot  permit  or  authorize  council  to  create 
an  office.     An  officer  is  one  to  whom  is  delegated  some'  portion  of  the 
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sovereign  power  of  the  state.  An  office  is  an  agency  through  which  is 
exercised  some  of  the  sovereign  power  of  the  state.  Offices  must  be 
created  and  officers  must  be  provided  for  by  the  legislature,  which  repre- 
sents the  sovereign  power  of  the  state.  There  is  not  any  doubt  but  that 
the  legislature  can  impose,  or  repose  the  power  in  council  and  permit 
council  to  exercise  it,  through  any  agency  which  council  may  determine; 
that  is  to  say,  the  legislature  can  give  all  powers  to  the  council,  and  let 
Council  hire  as  many  men  as  it  chooses ;  but  if  it  is  designed  to  give  to 
some  board  or  officer  powers  independent  of  council,  such  as  the  power 
conferred  here  upon  the  board  of  public  service,  then  the  legislature 
cannot  empower  council  to  create  a  txxly  to  be  independent  of  council, 
and  confer  upon  that  body  power  which  it  rests  in  the  l^slature  to  con- 
fer. It  is  a  distinction  between  the  creation  of  a  department  under  the 
board  of  public  service,  and  the  creation  of  an  office  by  council,  or  the 
board  of  public  service,  or  any  other  agency.  The  l^slature  has  so 
much  power  to  confer.  Now,  it  must  select  the  agency  in  the  municipality 
upon  which  to  confer  that  power,  this  providing  the  organization  for  the 
administrative  functions  of  local  government.  Having  once  selected  the 
agency,  having  designated  the  recipient  of  this  power,  that  recipient  must 
perform  its  duties  through  agencies  responsible  to  it.  As,  the  board  of 
public  service  may  create  departments,  hire  engineers;  the  police  board 
may  have  as  many  officers  upon  the  police  force  as  it  chooses,  all  of  them 
responsible  to  the  board,  which  is  designated  by  the  legislature  as  the 
recipient  of  the  power ;  but  the  legislature,  while  it  may  give  all  the  power 
to  one  board  and  permit  that  board  to  carry  out  the  functions,  through 
directors  and  sub-agencies  responsible  to  it  —  it  is  an  entirely  diflferent 
proposition  for  the  legislature,  which  is  itself  authorized  and  required 
to  provide  this  organization,  to  permit  council  to  determine  upon  the 
creation  of  offices,  which  shall  be  independent  of  council.  There  is  no 
question  about  that,  I  t4iink,  but  that,  while  council  cannot  be  authorized, 
in  my  judgment  —  very  many  men  differ  from  me  on  this  proposition, 
therefore,  I  do  not  insist  upon  it  strenuously,  only  to  say  it  is  my 
judgment  —  that  while  it  is  true  that  council  cannot  be  authorized  by 
the  legislature  to  create  offices  independent  of  council,  it  is  true  that  the 
legislature  in  determinin^e^  the  number  of  members  that  there  shall  be 
upon  the  board  of  public  service,  provide  that  in  every  city  there  shall  be 
a  director  of  public  service,  provided  that  for  the  first  hundred  thousand 
inhabitants,  in  addition  to  the  number  requisite  to  make  a  city,  there  shall 
be  an  additional  director  of  public  service ;  in  other  words,  that  you  can 


Morning  Session,  September  i6,  ipo2,  683 

do  precisely  with  the  board  of  public  service  what  you  have  done,  or 
what  you  propose  to  do,  with  respect  to  council.  That  is  the  legistature 
determining  the  board  and  the  number  of  officers;  it  is  not  delegated  to 
council.  The  legislature  organizes  each  city;  the  act  applies  uniformly 
throughout  the  state  wherever  the  hundred  thousand  inhabitants  exist, 
and  there  is  no  question  in  my  mind  but  that  what  that  would  be  consti- 
tutional. There  is  this  difference  between  the  board  of  public  service, 
which  is,  and  ought  to  be  an  administrative  body  largely,  separate  wholly 
from  the  legislative  body,  or  council;  council  is  a  peculiarly  representa- 
tive body,  the  number  of  members  of  council  necessarily  depends  largely 
upon  the  number  of  people  they  represent.  The  very  first,  fundamental 
principle  in  the  organization  of  council,  or  the  erection  of  a  council  is 
the  basis  of  representation;  therefore,  it  must  be  that  there  is  a  distinc- 
tion between  determining  by  the  legislature  the  number  of  members  of 
council,  by  fixing  the  basis  of  representation  at  the  number  of  inhabit- 
ants, and  fixing  the  number  of  members  of  the  board  of  public  service. 

In  my  judgement,  however,  that  is  not  an  essential  diflference,  and 
there  is  not  any  doubt  but  that  this  legislature  may  provide  that  in  every 
city  there  shall  be  a  director  of  public  service  with  certain  duties  to  per- 
form, and  that,  dependent  upon  the  number  of  inhabitants,  there  shall 
be  an  increasing  number  of  directors  of  public  service,  who  shall  perform 
the  same  duties,  and  that  is  a  creation,  upon  the  part  of  the  legislature, 
of  the  office;  just  as  it  has  done  with  respect  to  council,  and  it  escapes 
the  danger  of  delegating  that  power  to  council,  which  in  my  judgment 
would  be,  to  say  the  least,  unsafe. 

The  Chairman:  The  question  is  on  the  motion  of  Mr.  Denman. 
The  secretary  will  call  the  roll. 

Judge  Thomas :  Before  the  roll  is  called  on  that  proposition,  I  wish 
to  say  that  I  do  not  agree  with  Mr.  Denman ;  therefore  I  shall  be  opposed 
to  the  motion  as  he  made  it. 

The  Chairman:  The  chair  wishes  to  explain  before  voting.  I  will 
§ay  that  while  I  believe  the  proposition  of  Judge  Thomas  to  be  safe  and 
sound,  yet  I  think  the  only  safe  thing  to  do  is  to  take  the  side  that  is 
absolutely  safe  and*  constitutional  therefore,  I  shall  have  to  vote  "No" 
on  the  proposition. 

Mr.  Hypes:  I  desire  to  explain  my  vote,  Mr.  Chairman.  I  am  in 
favor  of  reaching  the  ends  that  Mr.  Denman  seeks  to  reach  through  his 
motion.  I  wish  to  say  right  here  that  I  feel  benefited  by  all  the  argu- 
ments that  have  been  advanced,  and  by  the  very  able  discussion  of  this 
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question,  and  I  believe  that  we  have  received  a  hint  as  to  how  we  may 
reach  this  desired  result,  through  a  basis  of  population,  and  in  the  hope 
that  this  matter  can  be  adjusted  in  another  and  possibly  in  a  safer  way, 
and  in  a  more  constitutional  way,  I  shall  vote  "No." 

The  secretary  called  the  roll,  resulting  as  follows: 

Ayes  —  Metzger,  Stage,  Denman,  Bracken. 

Nays  —  Comings.  Painter,  Guerin,  Price,  Cole,  Williams,  Thomas, 
Chapman,  Allen,  Silberberg,  Worthington,  Hypes,  Willis,  Gear,  Ains- 
worth,  Alaag,  Huffman,  Brumbaugh. 

Mr.  Williams:  I  think  this  question  is  perhaps  the  most  important 
one  we  shall  have  to  take  up,  and  I  think  the  information  Mr.  Ellis  has 
given  us,  has  shown  us  a  way  out  of  the  difficulty,  and  I  make  this  amend- 
ment to  the  original  motion: 

That  the  administrative  power  shall  be  vested  in  a  director  of  public 
service,  consisting  of  one  member;  provided,  that  in  the  first  loo.ooo 
inhabitants  in  any  city,  in  addition  to  the  original  5,cxx),  there  shall  be 
one  additional  member;  and  that  for  every  additional  50,000  inhabitants 
there  shall  be  an  additional  member,  provided  that  the  number  shall  never 
exceed  five. 

Mr.  Silberberg:     I  second  Mr.  Williams'  motion. 

Mr.  Price :  Mr.  Chairman,  I  wish  to  say  that  I  don't  think  there  is 
any  radical  differerice  between  my  opinion  and  the  opinion  of  the  gentle- 
man from  Hamilton  county.  Honorable  Wade  Ellis,  but  I  wish  to  ask  him 
a  question.  As  I  understood  him  to  say,  council  cannot  create  any  office 
independent  of  itself  —  independent  of  council :  now,  it  is  a  matter  for 
explanation,  what  that  sentence  means? 

Mr.  Ellis:  T  mean  this,  Mr.  Price:  That  the  legislature  gives  to 
the  municipalities  their  powers;  the  municipalities  of  the  state  are  the 
creatures  of  the  legislature ;  the  legislature  can  give  them  such  power  as 
it  chooses ;  it  can  deny  them  any ;  they  are  the  creatures  of  the  legislature. 
Now,  when  the  constitution  requires  that  the  legislature  shall  provide 
organization  for  the  municipalities,  it  means,  in  my  judgment,  that  the 
legislature,  in  conferring  power  upon  the  municipalities,  must  designate 
the  recipient  or  recipients  of  those  powers,  and  when  it  has  designated 
tlic  recipient  of  any  particular  power,  that  agency  designated  by  the  legis- 
lature, can  carry  out  those  powers  through  sub-agencies  responsible  to 
it.  Hut  the  legislature  cannot  authorize  the  municipality,  or  any  board 
or  officer  in  the  numicii)ality,  to  create  another  board  or  any  other  officer. 
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which  shall  be  the  recipient  of  power  delegated  by  the  legislature,  and  to 
be  exercised  independently  of  the  board  or  officer  which  creates  it. 

Mr.  Price :  I  agree  with  you  on  that  proposition.  But  coming  back : 
Suppose  the  council  of  a  municipality  has  charge  of  the  streets,  and  we 
will  say  that  it  can  appoint  a  street  commissioner,  as  provided  by  ordi- 
nance, or  that  the  street  commissioner  shall  be  elected  — 

Mr.  Williams:  May  I  interrupt  just  a  moment.  I  have  perhaps 
made  my  motion  a  little  stronger  than  I  intended ;  I  said  the  administrative 
power  should  be  vested  in  one  man ;  I  would  like  to  change  that  and  say 
that  in  every  city  there  shall  be  a  department  of  public  service,  which  shall 
consist  of  one  man  —  then  going  on  with  the  rest  of  the  motion,  as  given. 

Mr.  Guerin :  As  I  said  awhile  ago,  and  I  don't  think  it  will  be  dis- 
puted, we  have  a  right  to  delegate  to  council  the  administrative,  as  well  as 
the  legislative  functions  of  city  government.  If  we  require  of  them  the 
management  of  the  improvements  of  the  city,  then  they  can  create  such 
departments  as  they  desire  to  carry  out  that  administrative  work,  and 
employ  such  superintendents  and  do  such  things  as  in  House  Bill  No.  5, 
are  delegated  to  the  board  of  public  service.  I  am  not  objecting  to  the 
member  from  Hamilton  liaving  a  board  of  public  service,  if  h<:  wants  it ; 
he  makes  the  statement  that  the  smaller  cities  get  what  they  want,  let  the 
larger  cities  do  the  same.  That  is  the  principle  upon  which  the  legislature 
has  been  rim  for  a  great  many  years,  —  **Let  my  city  have  what  it  wants, 
and  I  will  vote  for  whatever  you  want.*'  I  don't  believe  in  the  board 
system;  it  is  not  because  I  don't  want  Hamilton  county,  or  Cincinnati, 
rather,  to  have  a  board,  that  I  oppose  this  measure,  but  because  I  think  the 
people  in  this  state  will  get  better  government  under  the  single  heads  of 
departments,  and  in  the  largest  citiy  in  this  state  you  will  find  republicans 
and  democrats  alike,  demanding  this  very  thing.  You  go  there  and  meet 
the  business  men  of  that  city,  irrespective  of  party,  as  I  have  done,  and  you 
will  not  find  one  in  a  hundred  who  favors  the  board  plan.  Even  the  Cleve- 
land "Leader,"  one  of  the  great  daily  papers  of  Ohio,  the  leading  republi- 
can paper  of  that  city,  has  demanded  time  and  again,  editorially,  what  is 
known  as  the  federal  plan.  Whether  you  make  the  head  of  that  depart- 
ment elective,  or  whether  you  make  him  appointive,  I  say  to  you  if  you 
make  him  responsible,  and  concentrate  the  responsibility  in  a  mayor,  who 
shall  see  that  the  heads  of  departments  perform  their  duties  in  accordance 
to  law\  you  will  have  no  divided  responsibility,  no  shirking  of  duty,  but 
you  will  have  good  government.  I  say  to  you  I  hope  that  amendment  will 
not  carry,  not  because  it  aflFects  my  city,  but  because  I  don't  believe  it  is 
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what  the  people  of  this  state  demand  and  want,  and  I  don't  believe  that  it 
will  furnish  as  good  a  government  to  the  large  cities  of  the  state  as  the  sin- 
gle heads  of  departments  will.  Your  stockholders  in  the  big  corporations 
meet  and  they  elect  a  board  of  directors.  The  people  of  your  cities  meet  and 
they  elect  your  city  councils.  In  both  instances,  the  administrative  affairs 
of  the  corporation  are  vested  in  a  board  of  directors,  and  they  employ  such 
superintendents  and  such  officers,  if  you  please,  as  they  find  necessary  to 
carry  out  the  work  in  the  administrative  department  of  a  corporation.  That 
is  so  in  every  corporation  in  the  country  and  in  the  world,  for  that  matter; 
it  is  so  in  the  national  government  of  the  United  States  of  America.  It  is 
so  in  the  state  of  Ohio,  to  a  large  extent,  but  not  in  the  cities.  I  say,  gen- 
tlemen, that  it  is  the  principle  we  are  after.  I  don't  care  whether  the  dele- 
gation from  Hamilton  county  wants  that,  or  not ;  I  would  like  to  give  it 
to  them,  if  I  could,  and  still  live  up  to  my  opinion  of  what  is  best  for  the 
people  of  this  state  in  general  and  for  the  largest  ntunber  in  particular. 
I  say  to  you  that  the  people  do  not  want  board  rule ;  they  have  had  experi- 
ence with  board  rule  in  San  Francisco,  in  New  York,  in  Philadelphia  and 
in  Boston,  —  in  the  largest  cities  of  this  country,  and  that  is  the  resiilt 
I  say  to  you  we  want  no  waterworks  board,  we  want  no  public  service 
board,  we  want  competent  men  on  a  salary,  acting  under  rules  and  r^^- 
tions  as  the  administrative  department  of  the  city  government ;  therefore, 
I  am  opposed  to  this  amendmen,  and  I  want  to  say,  gentlemen,  that  if  you 
enact  any  such  thing  as  that  for  the  benefit  of  the  city,  one  particular  city 
in  the  state,  or  two,  you  will  not  be  doing  your  duty  as  members  of  this 
legislature,  and  I  sincerely  hope  this  amendment  will  not  prevail. 

Mr.  Painter :  I  want  to  ask  Mr.  Ellis  a  question.  Would  not  the 
proposition,  or  the  motion  of  the  gentleman  from  Hamilton,  if  acted  upon, 
drag  us  back  into  classification  again? 

Mr.  Ellis :  It  would  unquestionably  provide  a  differing  number  of 
directors  in  the  larger  cities  and  in  the  smaller  cities;  there  is  not  any 
question  about  that,  and  it  would  do  exactly  what  you  are  proposing  to  do 
for  council.  I  think  it  is  always  better  to  avoid  that.  I  believe,  in  my 
judgment,  the  board  plan  is  the  better  plan  for  our  cities;  but  if  that  can- 
not be  procured,  while  it  is  true  that  this  would  do  exactly  with  respect  to 
the  board  of  public  service  what  it  has  done  for  council,  yet.  it  would  not, 
in  my  opinion,  bring  us  back  to  classification. 

Mr.  Painter :  That  is  the  point  I  want  to  get  at,  to  act  upon  this  prin- 
ciple. If  we  adopt  the  federal  plan,  if  we  adopt  the  board  plan,  if  we 
adopt  the  federal  plan,  but  have  single  heads  of  departments  elected  by  the 
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people, —  there  are  three  propositions,  the  constitutionality  of  either  of 
which  I  do  not  believe  is  seriously  questioned  by  anyone  in  the  state  of 
Ohio ;  but  the  proposition  of  the  gentleman  from  Hamilton  will  bring  us 
back  into  something  that,  as  Mr.  Ellis  intimates,  is  not  quite  as  safe  as 
the  other  propositions. 

Mr.  Chapman :  Mr.  Chairman :  I  believe  that  the  proposition  made 
by  the  gentleman  from  Hamilton  is  constitutional,  but  I  do  not  believe  that 
it  is  expedient.  I  agree  heartily  with  everything  the  gentleman  from 
Erie  has  said.  I  think  there  is  no  department  in  any  city  of  this  state  which 
is  too  large  for  one  man  to  fill ;  there  is  no  corporation  nor  organization 
in  this  country  which  is  too  large  to  have  one  head,  one  man  at  the  helm. 
I  can  see  no  other  reason  for  providing  for  a  large  board  —  and  that  is 
what  it  means  —  than  to  provide  offices  for  certain  men.  I  am  certainly 
opposed  to  the  proposition. 

Mr.  Williams :  I  don't  want  to  say  many  words  upon  the  subject  of 
the  board  plan,  or  upon  the  federal  plan ;  I  suppose  we  all  have  our  own 
ideas  upon  those  subjects ;  but  I  cannot  understand  the  gentleman  from 
Erie  when  he  says  we  are  not  to  give  the  people  what  they  want.  Nor 
can  I  understand  how  he  should  know  so  well  what  the  people  in  Hamilton 
county,  or  what  the  people  in  Cincinnati,  want.  It  seems  to  me  if  I  want 
to  inquire  what  the  people  in  the  city  of  Sandusky  wanted,  it  seems  to  me 
I  would  be  a  little  courteous,  and  I  would  ask  the  member  from  Erie 
county.  When  the  delegation  from  Hamilton  county  appears  in  this  com- 
mittee and  tells  it  what  the  people  of  that  county  want,  it  seems  to  me  that 
should  be  sufficient  ground  for  this  committee  to  believe  that  the  people 
of  Cincinnati  want  the  board  plan  of  government. 

Mr.  Stage:  Is  that  the  way  you  passed  the  park  board  bill  —  by 
asking  the  Cleveland  delegation  what  those  people  wanted? 

Mr.  Williams :  I  simply  want  to  emphasize  what  has  been  said  in 
favor  of  the  board  plan. 

Mr.  Worthington:  Mr.  Chairman  and  Gentlemen:  My  views  on 
this  subject  have  been  more  ably  and  conclusively  presented  to  this  com- 
mittee by  the  gentlemen  from  Erie  than  I  can  hope  to  present  them.  All 
the  arguments  that  have  been  produced  by  different  speakers  before  this 
committee,  it  seems  to  me,  have  been  in  favor  of  the  single  heads  of  de- 
partments, or  the  centralized  responsibility.  We  are  not  here,  as  I  look  at 
it,  to  legislate  for  any  one  city  in  the  state  of  Ohio ;  we  are  here  to  pass 
a  code  for  the  cities  of  the  state,  and  I  believe  when  we  provide  for  one 
head  to  each  department,  we  shall  come  nearer  to  doing  what  the  people 
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want,  and  what  they  have  asked  for,  than  by  providing  for  a  large  board; 
therefore,  I  shall  vote  all  the  way  through  for  what  I  think  the  people  of 
the  state  of  Ohio  want,  regardless  of  politics,  I  shall  vote  all  the  way 
through  for  the  single  heads  of  departments,  and  for  the  centralized 
responsibility. 

Mr.  Silberberg:  Will  the  gentleman  yield  to  a  question?  Don't 
you  consider  the  people  of  Cincinnati,  people  of  the  state  of  Ohio? 

.  Mr.  Chapman :  Yes ;  just  one  part  of  it;  they  are  the  people  of  one 
of  the  eighty-eight  counties  of  the  state;  they  are  not  all  of  Ohio.  Wc 
should  look  after  Hamilton  county  the  same  as  any  other  county,  and  I 
claim  that  one  head  of  a  department  will  look  after  the  affairs  of  Cin- 
cinnati better  than  a  board  of  five,  and  that  is  the  reason  I  shall  not  vote 
for  that  proposition.  I  believe  we  can  get  a  greater  measure  of  home 
rule  by  the  single  heads  of  departments,  if  elected  by  the  people,  and 
that  is  what  we  want,  and  that  is  the  reason  I  would  so  strongly  favor 
and  support  a  measure  of  that  kind. 

Mr.  Metzger:  The  theme  of  one  of  the  speeches  made  here  this 
morning  was.  that  the  legislature  had  been  called  here  for  an  especial  and 
specific  purpose,  and  that  we  would  take  no  chances  upon  anything  that 
might  be  doubtful  as  to  constitutionality,  or  that  might  involve  a  question 
as  to  its  bein^  sustained  as  constitutional.  Now,  I  want  to  ask  some 
one  ill  this  room,  1  do  not  care  whom,  whether  as  a  matter  of  fact,  it 
is  absolutely  a  settled  question  that  this  organization,  or,  rather,  the  pro- 
vision for  a  board  of  public  service,  upon  a  graduated  scale  of  popu- 
lation, is  an  absolutely  settled  question? 

("No,  no.") 

Mr.  Price:  What  T  may  do  here  today  and  what  I  may  do  or  be 
willing  to  do  after  the  bills  get  back  from  the  conference  committee, 
may  be  diflfcrent.  In  other  words,  I  do  not  intend  to  make  an  absolute 
decision,  because  there  are  many  ways  that  this  thing  can  be  shaped  up. 
There  is  not  any  question  but  that  if  the  provisions  of  the  Nash  code, 
in  reference  to  the  way  members  of  council  are  determined,  are  consti- 
tutional, then  to  accept  the  proposition  of  the  gentleman  from  Hamilton 
as  constitutional,  is  a  settled  question.  It  is  the  same  thing;  there  can't 
be  any  doubt  about  that. 

A  while  ago,  Mr.  Ellis  was  answering  questions,  and  now  T.have 
this  to  say  for  myself,  without  calling  the  gentleman  back.  I  take  no 
excciuion  to  what  Mr.  Kllis  has  said,  that  the  council  cannot  create  an 
oflico  independent  of  itself;  T  think  that  it  can  create  the  office  of  street 
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commissioner  and  others,  but  can  repeal  the  ordinance  the  next  night, 
and  the  street  commissioner  may  become  simply  the  agent  of  the  muni- 
cipality, looking  after  the  streets. 

Mr.  Colt:  In  your  judgment,  can  one  department  of  the  govern- 
ment create  a  co-ordinate  department? 

Mr.  Price:  I  will  answer  that,  no.  When  we  created  the  office  of 
mine  inspector,  or  police  and  fire  inspector,  we  were  not  creating  co- 
ordinate branches  with  the  attorney  general's  office ;  and  when  the  council 
brings  into  life,  or  provides  for  the  election  of  agents  of  the  municipality, 
they  are  not  creating  offices  co-ordinate  with  the  council. 

Mr.  Cole:  Don't  you  think  the  administrative  office  of  government 
should  be  co-ordinate  with  the  legislative  and  judicial? 

Mr.  Price :  It  is  co-ordinate  in  this :  We  provide  for  a  police  court ; 
that  we  all  agreed  to.  We  provide  a  council,  we  provide  a  mayor,  and 
the  mayor  is  the  executive  officer  that  is  co-ordinate  with  the  council  and 
the  other  officers. 

Judge  Thomas :  I  don't  want  to  make  a  speech,  but  I  want  to  say 
that  on  the  general  proposition,  I  am  in  favor  of  one  head  of  a  depart- 
ment, and  that  that  head  should  be  elective,  as  far  as  possible.  But,  now, 
gentlemen,  it  is  only  about  five  minutes  to  our  usual  time  for  recessing, 
and  it  seems  to  me,  before  we  take  this  vote,  we  ought  to  have  a  little 
further  time  on  this  matter.  I  therefore  move  we  do  now  adjourn,  or 
recess. 

Mr.  Painter :     I  second  the  motion. 

The  motion  was  put  to  vote  and  declared  lost.    Ayes,  9;  nays,  13. 

Mr.  Guerin  moved  the  previous  question.  The  motion  was  seconded 
and  carried. 

The  Chairman :  The  question  is  now  on  the  amendment  of  the  gen- 
tleman from  Hamilton.    The  secretary  will  call  the  roll. 

Mr.  Denman:  This  is,  I  think,  the  first  time  I  have  had  to  explain 
my  vote.  I  agree  with  the  plan,  as  far  as  it  is  concerned,  but  I  do  not 
agree  with  the  apportionment,  and  that  is  why  I  wanted  to  have  the 
matter  deferred.  I  shall  vote  "No,"  simply  because  I  do  not  agree  with 
the  apportionment  included  in  the  amendment  as  it  has  been  offered  here. 

On  roll-call  the  vote  resulted  as  follows : 

Ayes  —  Williams,  Alle'n,  Silberberg,  Hypes,  Willis. 

Nays  —  Comings,   Painter,  Guerin,  Price,  Cole,  Metzger,  Thomas, 

Chapman,    Worthington,    Denman,    Gear,    Stage,    Bracken,    Ainsworth, 

Maag,  Huffman,  Brumbaugh. 
44 
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The  Chairman :  The  question  is  on  the  original  motion,  that  in  every 
city  there  shall  be  a  director  of  public  service  who  shall  be  elected  for 
two  years.     A  roll-call  is  demanded,  and  the  secretary  will  call  the  roll. 

Mr.  Guerin :  Mr.  Chairman,  I  rise  to  explain  my  vote.  I  shall  vote 
"No,"  for  this  reason :  That  I  believe  the  director  of  public  service  should 
be  appointed  by  the  mayor ;  I  believe  by  that  method  we  would  get  better 
service ;  but  if  we  cannot  have  him  appointed  by  the  mayor,  1  want  him 
elected.    I  shall  vote  "No." 

The  roll-call  resulted  as  follows : 

Ayes  —  Comings,  Painter,  Price,  Cole,  Metzger,  Thomas,  Chapman, 
Allen,  Worthington,  Denman,  Hypes,  Willis,  Gear,  Bracken,  Ainsworth, 
Maag,  Huffman,  Brumbaugh. 

Nays  —  Guerin,  Williams,  Silberberg,  Stage. 

On  motion,  the  committee  recessed  to  2 :  oo  o'clock  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Wednesday,  September  17,  1902. 
9:30  o'clock,  a.  m. 

Pursuant  to  adjournment,  the  Committee  for  the  consideration  of 
Municipal  Codes  met  in  the  Finance  Committee  room,  the  following  mem- 
bers responding  to  roll-call: 

Comings,  Denman, 

Painter,  Hypes, 

Guerin,  Willis, 

Cole,  Stage, 

Williams,  Bracken, 

Metzger,  Ainsworth, 

Thomas,  Maag, 

Chapman,  Huffman, 

Allen,  Brumbaugh, 

Silberberg,  Sharp. 

vVorthington, 
It  was  moved  by  Mr.  Worthington,  seconded  by  Mr.  Hypes,  that 
night  session  be  held  to-night  and  Friday  night.     Motion  lost. 

On  motion,  the  Committee  proceeded  to  the  consideration  of  the 
powers  of  municipalities. 

Mr.  Thomas  moved  to  amend  section  7,  by  striking  out  the  odoa 
at  the  end  of  line  69  and  adding  the  following:  "and  council  may  pro- 
vide by  ordinance  or  resolution  for  the  exercise  and  enforcement  of  the 
same."     Motion  carried. 

Mr.  Willis  moved  to  amend  section  7,  by  striking  out  the  period 
after  the  word  "same"  in  line  68  and  inserting  the  following:  "and  make 
any  and  all  rules  and  regulations,  by  ordinance  or  resolution,  that  may  be 
required  to  carry  out  fully  all  the  provisions  of  any  conveyance,  deed  or 
will,  in  relation  to  any  gift  or  bequest." 

Motion  carried.     When  so  amended,  the  section  reads  as  fololws: 
Section  7.     Every  city  and  village  shall  be  a  body  politic  and  cor- 
porate, which  shall  have  perpetual  succession,  may  use  a  common  seal, 

(691) 
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sue  and  be  sued,  and  acquire  property  by  purchase,  gift,  devise  or  appro- 
priation for  any  municipal  purpose  herein  authorized,  and  hold,  manage 
and  control  the  same  and  make  any  and  all  rules  and  regulations,  by  ordi- 
nance or  resolution,  that  may  be  required  to  carry  out  fully  all  the  provi- 
sions of  any  conveyance,  deed  or  will,  in  relation  to  any  gift  or  bequest 
All  municipal  corporations  shall  have  the  following  general  powers  and 
council  may  provide  by  ordinance  or  resolution  for  the  exercise  and  en- 
forcement of  the  same:" 

On  motion,  sub-section  i  is  adopted  without  amendment. 

Sub-section  2.  Mr.  Stage  moved  to  amend,  by  inserting  after  the 
word  "billiard"  in  line  73,  the  word  "pool."    Amendment  carried. 

Mr.  Cole  moved  to  amend,  by  inserting  in  line  73,  after  the  word 
''pool"  the  words  "and  ping  pong." 

When  so  amended,  the  section  reads  as  follows : 

Sub-section  2.  "To  regulate  billiard,  pool  and  ping  pong  tables, 
nine  or  ten  pin  alleys  or  tables,  and  shooting  and  ball  alleys;  and  to 
authorize  the  destruction  of  instruments  or  devices  used  for  the  purpose 
of  g^ambling." 

Sub-section  3 :  Mr.  Guerin  moved  that  the  words  *to  determine  what 
shall  be  a  nuisance  and"  in  line  77,  be  stricken  out.     Motion  .carried. 

When  so  amended,  the  section  reads  as  follows : 

Sub-section  3.  "To  prevent  injury  or  annoyance  from  anything 
dangerous,  offensive  or  unwholesome ;  to  cause  any  nuisance  to  be  abated, 
and  to  regulate  and  compel  the  consumption  of  smoke,  and  prevent  injury 
and  anoyance  from  the  same." 

Sub-section  4 :     On  motion,  is  adopted  without  .amendment. 

Sub-section  5 :  Mr.  Thomas  moved  to  amend  sub-section  5,  by  strik- 
ing out  all  of  line  83  after  the  figure  "5."  Strike  out  all  of  lines  84,  and 
85  and  insert  the  following :  "To  regulate  or  prohibit  the  selling,  furnish- 
ing and  giving  away  of  intoxicating  liquors  as  a  beverage,  as  is  pro- 
vided for  in  an  act  entitled  "An  act  to  amend  section  4364-20  of  the  Re- 
vised Statutes  of  Ohio,  and  to  supplement  said  section  by  enacting  su^.^ 
plementary  sections  4364-200,  4364-20??,  4^64-20c,  4364-20^,  4364-20C, 
4364-20/,  4364-20^^\  4364-20//,  and  4364-201,"  passed  April  3r  1902,  (95 
O.  L.,  87.)     Amendment  carried. 

Sub-section  6:     On  motion,  is  adopted  without  amendment. 

Sub-section  7:     On  motion,  is  adopted  without  amendment. 

Subsection  8:  Mr.  Guerin  moved  to  strike  out  the  words  in  line  92. 
"imported  into  the  corporation  for  that  purpose." 
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Amendment  carried. 

With  this  amendment  the  section  reads  as  follows: 

Sub-section  8.  "To  regulate  auctioneering ;  and  to  regfulate,  license 
or  prohibit  the  sale  at  auction  of  goods,  wares  and  merchandise,  or  of 
live  domestic  animals  at  public  auction  in  the  streets  or  other  public 
places  within  the  corporation." 

Sub-section  9 :  On  motion  by  Mr.  Bracken  the  word  "interurban"  is 
inserted  in  line  102,  after  the  word  "steam." 

On  motion  of  Mr.  Chapman  the  word  "traction"  is  inserted  in  line 
102,  after  the  word  "interurban." 

When  so  amended,  that  portion  of  the  section  reads :  "and  to  regulate 
the  speed  of  locomotives,  steam,  interurban,  traction  and  street  railway 
cars  within  the  corporation." 

Sub-section  10:  On  motion  of  Mr.  Hypes,  the  word  "chickens'* 
is  inserted  after  the  word  "geese"  in  line  104,  and  the  words  "fowls  and" 
are  inserted  after  the  word  "other"  in  line  104. 

On  motion  of  Mr.  Maag,  after  the  word  'therefrom"  in  line  108,  ?ll 
of  lines  108  and  109  are  stricken  out. 

When  so  amended,  the  section  reads  as  follows : 

Sub-section  10.  "To  regulate,  restrain  and  prohibit  the  running  at 
large,  within  the  corporation,  of  cattle,  horses,  swine,  sheep,  goats,  geese 
and  other  fowls  and  animals,  and  to  impound  and  hold  same,  and  on  no- 
tice to  the  owners,  to  authorize  the  sale  of  the  same  for  the  penalty  im- 
posed by  any  ordinance,  and  the  cost  and  expenses  of  the  proceedings; 
and  to  regulate  and  prohibit  the  running  at  large  of  dogs,  and  to  provide 
against  injury  and  annoyance  therefrom." 

Sub-section  11 :  On  motion  of  Mr.  Hypes,  the  word  "and"  is  stricken 
out  of  line  no,  and  the  words  "and  sale"  are  inserted  after  the  word 
"keeping"  in  line  1 10. 

When  so  amended,  the  section  reads  as  follows : 

Sub-section  11.  "To  regulate  the  transportation,  keeping  and  sale 
of  gunpowder  and  other  explosive  or  dangerous  combustibles  and  to  pro- 
vide or  license  magazines  for  the  same." 

Sub-section  12:     On  motion,  is  adopted  without  amendment. 

Sub-section  13 :  On  motion  of  Mr.  Silberberg,  sub-section  13  is  re- 
ferred to  a  committee  of  three,  appointed  by  the  chair. 

Messrs.  Stage,  Thomas  and  Williams  were  appointed. 

Sub-section  14:     On  motion  is  adopetd  without  amendment. 
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Sub-section  15:  On  motion,  subsection  15  is  amended  by  adding, 
after  the  word  "plants"  in  line  135,  the  following:  "and  to  establish, 
maintain  and  operate  natural  gas  plants  and  to  furnish  the  municipality 
and  the  inhabitants  thereof  with  natural  gas  for  heating,  lighting  and 
power  purposes,  and  to  acquire  by  purchase,  lease  or  otherwise  the  neces- 
sary lands  for  such  purposes,  within  and  without  the  municipality  ** 

With  this  amendment,  the  section  is  adopted. 

Sub-section  16:     On  motion  is  adopted  without  amendment. 

Sub-section  17.  Mr.  Stage  moved  to  amend  by  striking  out  the 
words  "the  same"  and  inserting  in  line  140,  the  following:  "public  and 
private  cemeteries  and  crematories."     Amendment  carried. 

When  so  amended  the  section  reads : 

Sub-section  17.  "To  provide  public  cemeteries  and  crematories  for 
the  burial  or  incineration  of  the  dead  and  to  regulate  public  and  private 
cemeteries  and  crematories." 

Sub-section  18 :  Mr.  Hypes  moved  to  amend  by  inserting  the  worcf 
"grade"  after  the  word  "plat"  in  line  141.     Amendment  carried. 

Mr.  Guerin  moved  to  amend  by  inserting  in  lines  145,  146  and  147, 
before  each  of  the  word  "landings,  wharves,  docks,  piers — ^basins,"  the 
word  "public."     Amendment  carried. 

Mr.  Hypes  moved  to  amend  by  inserting  before  the  word  "and"  in 
line  143,  the  word  "places."     Amendment  carried. 

When  so  amended  the  section  reads  as  follows : 

Sub-section  t8.  "To  lay  off.  establish,  plat,  grade,  open,  widen, 
narrow,  straighten,  extend,  improve,  keep  in  order  and  repair,  light, 
clean  and  sprinkle  streets,  alleys,  public  grounds,  places  and  buildings, 
wharves,  landings,  docks,  bridges,  viaducts  and  market  places  within 
the  corporation,  including  any  portion  of  any  turnpike  or  plank  road 
therein,  surrendered  to  or  condemned  by  the  corporation ;  to  regulate 
public  landings,  public  wharves,  public  docks,  public  piers  and  public 
basins,  and  to  fix  the  rates  of  landing,  wharfage,  dockage  and  use  of  the 
same." 

Sub-section  19.  Mr.  Guerin  moved  to  amend  by  inserting  after  the 
semi-colon  in  line  150,  the  words  "or  lying  adjacent  thereto." 

Mr.  Stage  moved  to  amend  by  inserting  after  the  word  "repair,"  in 
line  150,  the  words  "sewage  disposal  works." 

Mr.  Guerin  moved  to  amend  by  inserting  after  the  word  "of,"  in  line 
151,  the  word  ''public." 
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All  amendments  are  carried.  When  so  amended,  the  section  reads 
as  follows: 

Sub-section  19.  "To  construct,  open,  enlarge,  excavate,  improve, 
"deepen,  straighten,  or  extend  any  canal,  ship  canal  or  watercourse  located 
in  whole  or  in  part  within  the  corporation  or  lying  adjacent  thereto;  to 
open,  construct  and  keep  in  repair  sewage  disposal  works,  sewers,  drains 
and  ditches,  to  license  ferries,  to  regulate  the  use  of  public  docks  and  pub- 
lic landings,  and  to  establish,  repair  and  regulate  water  closets  and 
privies." 

Sub-section  20.  Mr.  Hypes  moved  to  amend  by  inserting  after  the 
word  "jails"  in  line  153,  the  word  "morgues."    Amendment  carried. 

When  so  amended,  the  section  reads  as  follows: 

Sub-section  20.  "To  establish,  erect,  maintain  and  regulate  jails, 
morgues,  houses  of  refuge  -and  correction,  workhouses,  station  houses, 
prisons  and  farm  schools." 

Sub-section  21.  Mr.  Hypes  moved  to  amend  by  inserting  after  the 
word  "oils,"  in  line  157,  the  word  "milk,"  and  after  the  word  "hogs,"  in 
line  157,  the  word  "goats." 

Strike  out  the  word  "produce"  in  line  158  and  insert  the  words  "food 
products." 

Amendments  carried.  When  so  amended,  the  section  reads  as 
follows : 

Sub-section  21.  "To  establish,  erect  and  maintain  buildings  for  pub- 
lic schools,  public  halls  and  market  houses ;  to  regulate  markets,  and  pro- 
vide for  the  inspection  of  spirits,  oils,  milk,  breadstuffs,  meats,  fish  cattle, 
milk-cows,  sheep,  hogs,  goats,  poultry,  game,  vegetables  and  all  food  pro- 
ducts." 

Sub-section  22.  Mr.  Guerin  moved  that  the  following  be  substituted 
for  sub-section  22: 

22.  "To  establish,  maintain  and  regulate  public  baths  and  bath 
houses. 

22a.  "To  establish,  maintain  and  regulate  free  public  libraries  and 
reading  rooms  and  to  purchase  books,  papers,  maps  and  manuscripts  there- 
for and  to  receive  donations  and  bequests  of  money  or  property  for  the 
same,  in  trust  or  otherwise. 

22b.  "To  levy  and  collect  a  tax  not  exceeding  one  mill  on  each  dollar 
■of  the  taxable  property  of  the  municipality,  annually,  and  to  pay  the  same 
to  a  private  corporation  or  association  maintaining  and  furnishing  a  free 
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public  library  for  the  benefit  of  the  inhabitants  of  the  municipality,  as  and 
for  compensation  for  the  use  and  maintenance  of  the  same  and  without 
change  or  interference  in  the  organization  of  such  corporation  or  associa- 
tion, requiring  the  treasurer  of  such  corporation  or  association  to  make  an 
annual  financial  report,  setting  forth  all  the  money  and  property  which 
has  come  into  its  hands  during  the  preceding  year,  and  its  disposition  of 
the  same,  together  with  any  recommendation  as  to  its  future  necessities. 

22r.  "To  levy  and  collect  a  tax  not  exceeding  one  mill  on  each 
dollar  of  the  taxable  property  of  the  municipality,  annually,  and  to  pay  the 
same  to  a  private  corporation  or  association  maintaining  and  furnishing 
a  free  public  hospital  for  the  benefit  of  the  inhabitants  of  the  municipality, 
as  and  for  compensation  for  the  use  and  maintenance  of  the  same  and  with- 
out change  or  interference  in  the  organization  of  such  corporation,  or  asso- 
ciation requiring  the  treasurer  of  such  corporation  or  association  to  make 
an  annual  financial  report,  setting  forth  all  the  money  and  property  which 
has  come  into  its  hands  during  the  preceding  year  and  its  disposition  of 
the  same,  together  with  any  recommendation  as  to  its  future  necessities." 

On  motion,  the  portion  of  the  amendment  relating  to  hospitals  is 
referred  to  the  Committee  on  Hospitals.  The  portion  of  the  amendment 
referring  to  libraries  is  referred  to  the  Committee  on  Libraries. 

Sub-section  23.  Mr.  Willis  moved  to  amend  by  striking  out  ail  of 
sub-section  23  and  inserting  the  following : 

Sub-section  23.  "To  restrain  and  prohibit  the  sale,  exposure  or  giv- 
ing away  of  books,  papers,  pictures  and  periodicals  of  an  obscene  or 
immoral  nature." 

Motion  carried. 

On  motion,  the  committee  recessed  to  1 130  p.  m. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  September  i8,  1902. 
9  :30  o'oclock,  a.  m. 
Pursuant  to  adjournment,  the  special  cammittee  for  the  consideration 
of  municipal  codes  met  in  the  Finance  Committee  room,  Mr.  Comings 
presiding.     . 

On  roll-call,  the  following  members  were  present : 

Comings,  Worthington, 

Painter,  Denman, 

Guerin,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag, 

Silberberg,  Huflfman. 

The  Committee  proceeded  to  take  up  the  sections  in  order,  the  first 
section  to  be  considered  being  section  39. 

Section  39.  Mr.  Silberberg  moved  to  amend  by  striking  out  the 
word  "approval"  in  line  452  and  inserting  in  lieu  thereof  the  word  "ap- 
proved."   Amendment  carried. 

With  this  amendment,  section  39  was  approved. 
Section  40:     Mr.  Stage  moved  to  amend  by  inserting  after  the  word 
"departments"  in  line  454,  the  words  "except  the  trustees  of  the  sinking 
fund."    Amendment  carried. 

Mr.  Stage  moved  to  amend  by  inserting  after  the  word  "estimate,'* 
the  words  "in  itemized  form,"  in  line  455.    Amendment  carried. 

Mr.  Willis  moved  to  amend  by  striking  out  all  of  line  457  after  the 
period  and  all  of  lines  458,  459  and  460. 

Amendment  carried.  When  so  amended,  section  40  reads  as  fol- 
lows: 

Section  40  'On  or  before  the  first  Monday  in  March  of  each  year 
the  several  officers,  boards  and  departmer  s,  except  the  trustees  of  the 
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sinking  fund,  in  every  municipal  corporation,  shall  report  an  estimate, 
in  itemized  form,  to  the  auditor  or  clerk  of  the  corporation,  stating  the 
amount  of  money  needed  for  their  respective  wants  for  the  incoming  year 
and  for  each  month  thereof." 

On  motion,  section  40,  as  amended,  was  approved. 

Mr.  Thomas  inquired  if  in  section  40,  the  estimates  of  the  heads  ot 
departments  were  made  to  the  mayor.  Mr.  Willis  requested  Mr.  Guerin 
to  read  sections  85&,  85c,  and  85^,  which  were  read  to  the  Committee. 

A  motion  was  carried  to  amend  section  856,  by  inserting  after  the 
word  "mayor,"  the  words  "and  also  with  the  auditor,"  making  the  sent- 
ence read, — "to  make  and  file  with  said  mayor,  and  also  with  the  aud- 
itor—" 

With  this  amendment,  section  85&,  was  approved. 

Mr.  Gujerin  read  section  104,  104a,  and  on  motion,  the  same  were 
adopted. 

Mr.  Painter  reported  that  the  committee,  to  which  had  been  referred 
the  matter  of  c<  rafting  an  amendment  providing  that  the  director  of  pub- 
lic works  could  buy  the  material  for  any  public  improvement,  contract  with 
any  person,  persons  or  corporation  to  do  and  superintend  the  work,  for  a 
certain  percentage,  had  the  following  amendment  to  propose,  to  be  added 
after  the  last  word  'effect"  in  section  96 : 

Provided,  however,  that  in  the  event  council  shall,  by  a  three-fourths 
vote  of  all  the  members  elected  thereto,  authorize  the  director  of  public 
works  to  purchase  supplies  and  material  for  use  in  the  construction  of 
any  public  improvement,  the  said  director  may  purchase  such  supplies 
and  materials  and  with  the  consent  of  council,  as  herein  provided,  make  a 
contract  with  any  person,  persons  or  corporation  for  the  construction  of 
such  improvement,  upon  such  terms  as  council  may  approve." 

On  motion,  the  amendment  is  adopted,  by  a  vote  of  11  to  6. 

Mr.  Williams  proposed  the  following  amendment  to  section  90,  to  be 
inserted  at  the  end  of  line  1023. 

"Provided  that  no  action,  as  provided  in  section  1777  and  1778,  to 
enjoin  the  performance  of  a  contract  heretofore  or  hereafter  entered  into 
by  a  municipal  corporation,  shall  be  brought  or  maintained,  unless  such 
action  is  commenced  within  one  year  from  the  date  of  such  contract,  and 
this  provision  shall  apply  to  pending  cases." 

On  motion  the  amendment  is  referred  to  the  sub-committee  on  or- 
ganization of  cities. 
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Mr.  Thomas  moved  that  the  provisions  of  section  102  providing  that 
the  director  of  public  safety  shall  appoint  a  chief  of  police,  be  referred  to 
a  committee  of  three  to  consider  the  advisability  of  so  amending  the  sec- 
tion that  the  director  of  public  safety  shall  be  given  executive  authoritv 
in  cities,  and  as  that  a  chief  of  police  will  not  be  required  in  the  smaller 
cities. 

The  motion  was  lost. 

On  motion  of  Mr.  Bracken,  the  vote  whereby  the  amendment  to 
section  96  was  adopted,  is  reconsidered,  and  the  amendment  is  referred 
to  a  committee  of  three,  composed  of  Messrs.  Bracken,  Painter  and  Sharp. 

The  Chairman  stated  that  owing  to  an  oversight  the  Committee  on 
councilmanic  salaries  had  not  been  named.  He  appointed  on  such  com- 
mittee, Messrs.  Price,  Denman  and  Stage. 

Section  40 :  Mr.  Willis  moved  that  sub-sections  5  and  6  be  stricken 
out.     Motion  carried. 

Mr.  Maag  moved  that  in  line  464  the  words  "if  it  deem  best,"  be 
stricken  out.     Motion  carried. 

Mr.  Willis  moved  to  amend  by  inserting  after  the  word  "the"  in 
line  473,  the  word  "five."     Amendment  carried. 

With  these  amendments  the  section  is  approved. 

Section  42.  On  motion  the  section  is  approved  without  amend- 
ment. 

Section  43.  On  motion,  section  43.  together  with  the  subject  ot  tax 
commissions,  is  referred  to  a  sub-committee  of  three,  which  shall  report 
to  this  Committee  on  Monday.  The  Chair  appointed  Messrs.  Hypes, 
Thomas  and  Ains worth. 

Section  44:  Mr.  Willis  moved  to  amend  by  adding  at  the  end  of 
line  516,  the  following:  "Unless  expressly  otherwise  provided  by  law, 
all  money  collected  or  received  on  behalf  of  the  corporation  shall  be 
promptly  deposited  in  the  corporation  treasury  in  the  appropriate  fund, 
and  the  treasurer  shall  thereupon  give  notice  of  such  deposit  to  the  auditor 
or  clerk ;  and  unless  otherwise  provided  by  law  no  money  shall  be  drawn 
from  the  treasury  except  upon  warrant  of  the  auditor  pursuant  to  an 
appropriation  by  council." 

Amendment  carried. 

With  this  amendment  the  section  is  approved. 

Section  45:     On  motion  is  approved  without  amendment. 

Section  46 :     Mr.  Willis  moved  to  amend  by  striking  out  in  line  521 
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the  words  "municipal  corporations"  and  insert  in  lieu  thereof  the  word" 
"cities."  Add  the  letter  "s"  to  the  word  "council"  in  line  529.  Insert 
before  the  word  "may"  in  line  530  the  words  "of  cities  or  villages,' 
making  the  two  lines  read :  "Provided,  that  councils  of  cities  or  villages 
may  at  any  time,  by  the  votes  of  three-fourths  of  all  the  members  elected 
thereto," 

Amendment  carried. 

Mr.  Cole  moved  to  add,  at  the  end  of  section  46,  the  following: 

"Provided,  that  the  provisions  of  this  section  shall  in  no  way  inter- 
fere with  the  provisions  of  an  act  entitled  "An  act  to  further  provide 
for  the  transfer  of  public  funds,"  passed  May  6th,  1902.  (95  O.  L.,  371. J 

The  motion  was  seconded  and  upon  vote,  carried. 

Mr.  Willis  moved  to  amend  by  striking  out  the  comma  and  inserting 
a  period  after  the  word  "thereof"  in  line  527.  Strike  out  the  words, 
in  lines  527,  528,  and  529,  "or  credits  remaining  over  at  the  end  of  the 
year,  shall  then  no  longer  be  open  for  payment  therefrom  and  shall  be 
recredited  to  the  fund  from  which  they  were  taken"  and  in  lieu  thereof 
insert  —  "All  unexpended  appropriations  or  balances  of  appropri- 
ations remaining  over  at  the  end  of  the  year  and  all  balances 
remaining  over  at  any  time  after  a  fixed  charge  shall  have 
been  terminated  by  reason  of  the  object  of  the  appropriation 
having  been  satisfied  or  abandoned,  shall  revert  to  the  funds 
from  which  they  were  taken  and  they  shall  then  be  subject  to  sucn 
other  authorized  uses  as  council  may  determine." 

Amendment  carried. 

Mr.  Willis  moved  to  amend  by  striking  out,  in  line  535  the  word 
"transferred"  and  inserting  in  lieu  thereof  the  words — "from  which  the 
transfer  is  to  be  effected." 

Amendment  carried. 

With  these  amendment,  section  46  was  approved. 

Section  47 :  Mr.  Allen  moved  to  amend  by  striking  out,  in  line  546, 
the  words  "of  every  municipal  corporation,"  and  inserting  in  lieu  thereof 
the  words  "in  cities."     Amendment  carried. 

Mr.  Stage  moved  to  strike  out  lines  552,  553  and  554  and  insert  in 
lieu  thereof  the  followinp^ : 

Section  47a.  No  contract,  agreement  or  other  obligation  involving 
the  expenditure  of  m  mcy  shall  be  entered  into,  nor  shall  any  ordinance, 
resolution  or  order  for  the  expenditure  of  money,  be  passed  by  the  council 
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-or  by  any  board  or  officer,  of  a  municipal  corporation,  unless  the  auditor 
of  the  corporation,  and  if  there  is  no  auditor,  the  clerk  thereof,  shall 
first  certify  that  the  money  required  for  the  contract,  agreement  or  other 
obligation,  or  to  pay  the  appropriation  or  expenditure,  is  in  the  treasury 
to  the  credit  of  the  fund  from  which  it  is  to  be  drawn,  and  not  appropri- 
ated for  any  other  purpose,  which  certificate  shall  be  filed  and  immediately 
recorded;  and  the  sum  so  certified  shall  not  thereafter  be  considered 
unappropriated  until  the  corporation  is  discharged  from  the  contract, 
agreement  or  obligation,  or  so  long  as  the  ordinance,  resolution  or  order 
is  in  force;  and  all  contracts,  agreements  or  other  obligations,  and  all 
•ordinances,  resoluticms  and  orders  entered  into  or  passed,  contrary  to  the 
provisions  of  this  section  shall  be  void,  and  no  party  whatever  shall  have 
-any  claim  or  demand  against  the  corporation  thereunder;  nor  shall  the 
■council,  or  a  board,  officer  or  commissioner  of  any  municipal  corporation, 
have  any  power  to  waive  or  qualify  the  limits  fixed  by  such  ordinance, 
resolution  or  order,  or  fasten  upon  the  corporation  any  liability  whatever 
for  any  excess  of  such  limits,  or  release  any  party  from  an  exact  compli- 
ance with  his  contract  under  such  ordinance,  resolution  or  order;  nor 
shall  any  member  of  the  council,  board,  officer  or  commissioner  of  the 
•corporation,  have  any  interest  in  the  expenditure  of  money  on  the  part 
of  the  corporation  other  than  his  fixed  compensation ;  and  a  violation  of 
any  provision  of  this  section  shall  disqualify  the  party  violating  it  from 
holding  any  office  of  trust  or  profit  in  the  corporation,  and  render  him 
liable  to  the  corporation  for  all  sums  of  money  or  other  thing  he  may 
receive  contrary  to  the  provisions  of  this  section,  and  if  in  office  he  shall  be 
dismissed  therefrom ;  provided,  however,  that  the  authorities  of  any  mu- 
nicipal corporation  in  which  any  electric  light  or  waterworks  company,  or 
company  for  the  collection  or  disposal  of  garbage,  is  organized,  may  con- 
tract with  any  such  company  for  lighting  the  streets,  alleys,  lands,  lanes, 
squares  and  public  places  in  such  corporation,  or  for  furnishing  water 
to  such  municipal  corporation,  or  for  the  leasing  of  the  electric  light 
plant  and  equipment,  or  the  waterworks  plant  or  both,  of  such  companies 
therein  situated,  for  a  period  not  exceeding  ten  years ;  and  the  provisions 
of  this  section  shall  not  apply  to  such  contracts;  provided  further,  that 
this  section  shall  not  apply  to  contracts  made  by  any  village  for  the 
employment  of  legal  counsel;  and  provided  further  that  no  contracts 
for  street  improvements  extending  for  a  period  of  one  year,  or  more, 
upon  which  payments  are  to  be  made  from  time  to  time,  as  the  work  pro- 
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grasses,  material  is  furnished  or  service  performed,  such  municipal  cor- 
porations are  authorized  to  enter  into  such  contract  if  the  estimated 
expenditure  thereunder  does  not  exceed  the  taxes  levied  for  such  pur- 
pose during  the  term  of  the  ccmtract,  and  in  such  cases  the  certificate  of 
the  auditor  or  clerk,  as  herein  provided  shall  not  be  required  other  than 
to  state  the  amount  of  the  levy. 

Amendment  carried. 

With  these  amendments,  section  47  is  approved. 

Mr.  Willis,  chairman  of  the  assessment  committee  reported  that  the 
committee  recommended  that  in  lieu  of  sections  48,  49,  50  and  51  of  the 
Nash  Code,  the  following  be  inserted: 

Section  48.  (Sec.  2264  R-  S.)  Mr.  Thomas  moved  to  amend  by 
inserting,  in  the  line  commencing  "and  any  city"  after  the  word  "city" 
the  words  *'or  village."     Amendment  carried. 

Mr.  Thomas  moved  to  amend  by  striking  out  the  word  "mentioned" 
in  the  clause  "as  hereinafter  mentioned"  and  insert  in  lieu  thereof  the 
word  "provided."    Amendment  carried. 

Mr.  Thomas  moved  to  amend  by  inserting  before  the  word  "corpo- 
ration"  the  word  "municipal."     Amendment  carried. 

The  sub-committee  on  assessments  recommends  that  in  the  provision 
providing  for  assessments  according  to  valuation,  the  assessment  be  made 
upon  the  market  value  of  the  property.  On  motion,  the  recommendation 
of  the  sub-committee  was  adopted. 

Mr.  Denman  moved  that  the  rate  of  interest  be  made  five  per  centum, 
instead  of  six  per  centum.     On  vote,  this  motion  was  lost. 

With  these  amendments,  section  48  was  adopted. 

When  so  amended  the  section  reads  as  follows: 

Section  48.  In  all  cases  provided  for  in  section  2263  of  the  Revise*! 
Statutes,  except  for  the  appropriation  of  property,  and  in  all  cases  where 
an  improvement  of  any  kind  is  made  of  an  existing  street,  alley  or  other 
public  highway,  the  council  may  decline  to  assess  the  costs  and  expenses 
in  the  last  section  provided,  or  any  part  thereof,  or  the  costs  and  expenses 
of  any  part  thereof  of  such  improvement,  except  as  hereinafter  provided, 
on  the  general  tax  list,  in  which  event  such  costs  and  expenses  or  any 
part  thereof  which  may  be  so  assessed  on  the  general  tax  list,  shall  be 
assessed  by  the  council  on  the  abutting  and  such  adjacent  and  contiguous 
or  other  benefited  lots  and  lands  in  the  mimicipal  corporation,  either: 
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1.  In  proportion  to  the  benefit  which  may  result  from  the  improve- 
ment. 

2.  According  to  the  value  of  the  property  assessed,  or 

3.  By  the  foot  frontage  on  the  property  bounding  and  abutting  upon 
the  improvement,  as  the  council,  by  ordinance  setting  forth  spedficallv 
the  lots  and  lands  to  be  assessed,  may  determine  before  the  improvement 
is  made,  and  in  the  manner  and  subject  to  the  restrictions  herein  contained ; 
also  whether  or  not  bonds  shall  be  issued  in  anticipation  of  the  collection 
of  such  assessment ;  and  in  any  such  case  the  assessment  shall  be  payable 
in  one  to  ten  intallments,  and  at  such  times  as  the  council  may  prescribe ; 
and  when  bonds  are  issued  in  anticipatic«i  of  the  collection  of  such  assess- 
ment, the  interest  accrued  and  to  accrue,  on  said  bonds,  shall  be  considered 
and  treated  as  part  of  the  costs  and  expenses  of  such  improvement,  for 
which  assessments  may  be  made.  And  if  said  assessments,  or  any  install- 
ment thereof  shall  not  be  paid  at  the  time  the  same  become  due,  thereafter 
they  shall  bear  interest  until  the  payment  thereof  at  the  same  rate  as  the 
bonds  issued  in  anticipation  of  the  collection  of  such  assessment ;  and  the 
county  auditor  shall,  annually,  place  upon  the  tax  duplicate  the  penalty  and 
interest  herein  provided  for ;  and  any  city  or  village  is  hereby  authorized 
to  issue  and  sell  its  general  street  improvement  bonds  at  a  rate  of  interest 
not  in  excess  of  six  per  cent,  per  annum,  to  pay  for  the  city  or  village's 
part  or  share  as  aforesaid,  of  the  cost  and  expense  of  any  such  improve- 
ment and  appropriation,  and  may  levy  taxes,  in  addition  to  the  tax  now 
by  law  authorized  to  be  levied  therein  to  pay  such  bonds  and  interest 
thereon. 

On  motion,  the  Committee  recessed  to  2:00  o'clock  P.  M.,  of  the 
same  day. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  Sbptbmber  i8p  1902. 
2  :oo  o'clock,  p.  m. 

Pursuant  to  recess,  the  Special  Committee  for  the  consideratioii  of 
municipal  codes  met  in  the  Finance  Committee  rooms. 
On  roll-call,  the  following  members  were  present : 
Comings,  Hypes, 

Painter,  Willis, 

Price,  Gear, 

Cole,  Stage, 

Williams,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag, 

Silberberg,  •       Huffman, 

Worthington,  Brumbaugh, 

Denman,  Sharp, 

The  Committee  resumed  the  consideration  of  the  report  of  the  sub- 
committee on  assessment,  taking  up  section  48-1. 

Section  48-1.  (2301  R.  S.)  On  motion,  this  section  is  approved 
as  reported  ])y  the  rub-committee,  reading  as  follows. 

Section  48-1.  Before  the  passage  of  the  resolution  to  make  any  im- 
provement before  mentioned,  the  council  shall,  by  ordinance,  establish 
the  grade  of  the  street,  alley,  or  other  public  highway  about  to  be  im- 
proved, and  also  the  grade  of  the  curb  thereof,  and  if  one  curb  is  to  have 
a  different  elevation  from  the  other,  a  separate  grade  shall  be  fixed  for 
each,  which  said  ordinance  shall  be  published  as  required  by  law. 

Section  48-2.  (Sec.  2304  R.  S.)  On  motion,  this  section  as  ap- 
proved as  reported  by  the  sub-committee,  reading  as  follows: 

Section  48-2.  Previous  to  the  passage  of  the  resolution  mentioned 
in  the  next  section,  the  council  shall  cause  to  be  prepared  plans,  specifica- 
tions, estimates  and  profiles  of  the  improvement,  by  the  city  or  village  en- 
crineer  or  other  competent  person,  which  shall  be  prepared  upon  the  grade 
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so  established,  and  which  shall  plainly  show  the  grade  of  the  improvement 
with  reference  to  the  lots  or  lapds  of  each  property  owner  abutting  upon 
said  improvement,  which  plan,  specifications,  estimates  and  profiles  shall 
be  filed  in  the  office  of  the  director  of  public  works  in. cities,  and  in  the 
office  of  the  clerk  or  engineer  in  villages,  and  shall  remain  there  on  file 
and  be  open  to  the  inspection  of  all  parties  interested. 

Section  48-3.  (Sec.  2304,  R.  S.)  Mr.  Hypes  moved  to  amend  by 
inserting  the  words  "once  a  week"  after  the  word  "published."  Amend- 
ment carried. 

On  motion,  the  section  is  approved  as  amended,  reading  as  follows: 
Section  48-3.  When  it  is  deemed  necessary  by  a  city  or  village  to 
make  a  public  improvement,  the  council  shall  declare  (two-thirds  of  the 
whole  number  elected  thereto  concurring)  by  resolution,  the  necessity  of 
such  improvement;  said  resolution  shall  contain  a  declaration  of  the 
necessity  of  the  improvement,  a  statement  of  the  general  nature  of  th* 
improvement  and  character  of  the  materials  thereof ;  of  the  mode  of  pay- 
ment therefor,  a  reference  to  the  plans,  specifications,  estimates  and  pro- 
files thereof  on  file,  as  required  by  the  last  section,  and  an  order  for  the 
giving  of  the  notice,  as  required  by  this  section.  The  council  shall  give 
twenty  days'  written  notice  of  the  passage  of  said  resolution,  to  the 
owners  of  the  property  abutting  upon  the  improvement,  or  to  persons  in 
whose  names  it  may  be  assessed  for  taxation  upon  the  tax  duplicate,  who 
may  be  residents  of  the  county,  which  notice  shall  be  served  in  cities  and 
in  villages  by  a  person  designated  by  the  council,  upon  such  persons  as 
aforesaid,  in  the  manner  provided  by  law  for  the  iservice  of  summons  in 
a  civil  action ;  and  the  council  shall  cause  the  resolution  to  be  published 
once  a  week  for  not  less  than  two  nor  more  than  four  consecutive  weeks 
in  one  newspaper  published  and  of  general  circulation  in  the  corporation ; 
provided,  that  in  case  of  sewers,  the  twenty  days'  written  notice  to  the 
owners  of  abutting  property,  or  to  the  persons  in  whose  names  the  abut- 
ting property  is  assessed,  shall  not  be  required ;  and  provided,  that  where 
there  is  no  newspaper  published  in  such  city  or  village,  written  notices 
shall  be  posted  in  twelve  public  places  in  the  city  or  village ;  and  the  officer 
who  serves  the  notices  provided  for  by  this  setcion  shall  make  a  return 
of  the  time  and  manner  of  such  service  and  shall  verify  the  same  by  his 
affidavit,  which  shall  be  filed  with  the  proper  officer  in  cities  and  with  the 
clerk  of  the  corporation  in  villages,  and  the  same  or  a  certified  copy 
45 
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thereof  shall  be  prima  facie  evidence  of  the  service  of  the  notice  as  therein 
stated. 

Section  48-4.  (Sec.  2315  R.  S.)  Mr.  Gear  moved  to  amend  by 
striking  out  the  words  ^'auditor  in  cities,  and  with  the  clerk  of  the  corpo- 
ration in  villages,"  and  inserting  in  lieu  thereof  the  words  **derk  of  the 
municipality."     Amendment  carried. 

With  this  amendment,  the  section  was  approved,  reading  as  amended : 
Section  48-4.  An  owner  of  a  lot  or  of  land,  bounding  or  abutting 
upon  a  proposed  improvement,  claiming  that  he  will  sustain  damages  by 
reason  of  the  improvement,  shall,  within  two  weeks  after  the  service, 
or  the 'Completion  of  the  publication  of  the  notice  mentioned  in  the  last 
section,  file  a  claim  in  writing  with  the  clerk  of  the  municipality,  setting 
forth  the  amount  of  the  damages  claimed,  together  with  a  general  de- 
scription of  the  property  with  respect  to  which  it  is  claimed  the  injury 
will  accrue ;  an  owner  who  fails  to  do  so,  shall  be  deemed  to  have  waived 
the  same,  and  shall  be  barred  from  filing  a  claim  or  receiving  damages; 
and  this  provision  shall  apply  to  all  damages  which  will  obviously  result 
from  the  improvement,  but  shall  not  deprive  the  owner  of  his  right  to 
recover  other  damages  arising,  without  his  fault,  from  the  acts  of  the 
corporation,  or  its  agents ;  provided,  that  if  subsequent  to  the  filing  of 
such  claim,  the  owner  sells  property,  or  any  part  thereof,  the  assignee 
shall  have  the  same  right  to  damages  which  the  owner  would  have  had 
without  the  transfer. 

Section  48-5.     (Sec.  2316  R.  S.)     (Nash  Code,  Sec.  50.) 
On  motion,  this  section  was  approved  as  reportde  by  the  sub-com- 
mittee, reading  as  follows : 

Section  48-5.  At  the  expiration  of  the  time  limited  for  filing  claim 
for  damages,  as  provided  for  in  the  last  section,  the  council  shall  deter- 
mine whether  it  will  proceed  with  the  proposed  improvement  or  not, 
and  whether  the  claims  for  damages  filed  as  aforesaid  shall  be  judiciously 
inquired  into,  as  hereinafter  provided,  before  commencing,  or  after  the 
completion  of  the  proposed  improvement;  and  if  it  decides  to  proceed 
therewith,  an  ordinance  for  the  purpose  shall  be  passed;  said  ordinance 
shall  set  forth  specifically  the  lots  and  lands  to  be  assessed  for  the  im- 
provement :  shall  contain  a  statement  of  the  general  nature  of  the  improve- 
ment and  the  character  of  the  materials  thereof ;  of  the  mode  of  pa>Tnent 
therefor;    a  reference  to  the  resolution  theretofore  passed  for  said  im- 
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PiOvement,  giving  the  date  of  its  passage  and  a  statement  of  the  intention 
of  council  to  proceed  therewith  in  accordance  with  said  resolution,  and 
in  accordance  with  the  plans,  specifications,  estimates  and  profiles  provided 
for  said  improvement.  In  setting  forth  specifically  the  lots  and  lands 
to  be  assessed  for  the  improvement  it  shall  be  sufficient  to  describe  the 
same  in  said  ordinance  by  metes  and  bounds,  or  by  their  appropriate 
numbers  and  where  provisions  as  to  damages  is  not  made  in  this  chapter, 
the  provisions  regelating  the  appropriation  of  property  shall  apply  to  the* 
procceding,  so  far  as  they  are  applicable. 

Section  48-6.     (Sec.  2317,  2216,  R.  S.)     (Sec.  50,  Nash  Code.) 

On  motion  the  section  was  approved  as  reported  by  the  sub-commit- 
eet,  reading  as  follows : 

Section  48-6.  When  claims  for  damages  are  filed  within  the  time 
limited,  and  the  council,  having  passed  an  ordinance  for  making  the  im- 
provement, determines  that  the  damages  shall  be  assessed  before  com- 
mencing it,  the  mayor  or  solicitor  shall  make  written  application  for  a 
jury,  to  the  court  of  common  pleas,  or  ?  judge  thereof  in  vacation,  or 
to  the  probate  court  of  the  county  in  which  the  corporation,  or  the  larger 
part  of  it,  is  situated;  and  the  court  or  judge  shall  direct  the  summon- 
ing of  a  jury,  in  the  manner  provided  for  the  appropriation  of  property, 
and  fix  the  time  and  place  for  the  inquiry,  and  the  assessment  of  such 
damages,  which  inquiry  and  assessment  shall  be  confined  to  the  claims 
filed  as  aforesaid. 

Section  48-7.     (Sec.  21,  Nash  Code.) 

On  motion  the  section  was  approved  as  reported  by  the  sub-commit- 
tee, reading  as  follows : 

Section  48-7.  The  provisions  of  section  21  shall  apply  to  the  munici- 
pal corporation,  or  the  owners  of  any  property  who  may  desire  to  prose- 
cute error*  as  in  other  cases. 

Section  48-8.      (Sec.  2330  R.  S.)      (Sec.  50,  Nash  Code.) 

On  motion  this  section  is  approved  as  reported  by  the  sub-com- 
mittee, reading  as  follows: 

Section  48-8.  In  cases  where  the  jury  finds  no  damages,  the  costs 
of  the  inquiry  shall  be  taxed  against  the  claimant,  and  collected  on  exe- 
cution, and  in  all  other  cases  the  costs  shall  be  paid  by  the  corporation. 

Section  48-9.     (Sec.  2303,  R.  S.)      (Sec.  98,  Nash  Code.) 

On  motion  this  section  was  temporarily  passed. 

Section  48-10.     (Sec.  2303,  R.  S.)      (Sec.  97,  Nash  Code.) 
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Mr.  Gear  moved  that  the  word  "board"  be  stricken  out  and  the 
words  "director  of  pubHc  works"  be  inserted  in  lieu  thereof. 

Mr.  Gear  moved  that  the  words  "by  recolution"  in  the  last  line  be 
stricken  out.     Both  amendments  carried. 

With  these  amendments  the  section  was  approved,  reading  as  fol- 
lows: 

Sec.  48-10.  In  cities  it  shall  be  the  duty  of  the  head  of  the  appro- 
priate department,  and  in  villages  is  shall  be  the  duty  of  the  council,  to 
accept  the  lowest  responsible  bid,  or  reject  all  bids,  and  in  case  it  accepts 
a  bid  it  shall  enter  into  a  contract  on  behalf  of  the  corporation  with  the 
successful  bidder,  duly  authorized  by  resolution,  and  in  case  all  bids  be 
rejected,  the  director  of  public  works,  or  council  may  order  a  readvertise- 
ment  for  bids. 

Sec.  48-11.     (Sec.  93,  Nash  Code.) 

On  motion  this  section  is  approved  as  reported  by  the  sub-com- 
mittee, reading  as  follows : 

Section  48-11.  It  shall  be  the  duty  of  the  director  of  public  works 
in  cities,  and  of  the  civil  engineer  in  villages,  and  if  there  be  no  dvil 
engineer,  of  some  competent  person  appointed  for  that  purpose  by  the 
council,  to  superintend  the  performance  of  the  work,  and  the  character 
of  the  materials  used  in  such  improvement,  to  make  all  estimates,  from 
time  to  time,  of  the  value  of  the  work  done  and  materials  furnished, 
and  upon  the  completion  of  the  work  to  report  to  the  council  whether  or 
not  the  work  has  been  done  in  all  respects  according  to  contract,  and 
to  report  the  amount  due  to  the  contractor  thereon,  and  it  shall  be  unlaw- 
ful for  the  council  to  make  any  payment  upon  the  contract  without  the 
certificate  of  the  director  of  publis  works,  civil  engineer,  or  other  person, 
:as  the  case  may  be,  that  the  amount  proposed  to  be  paid  to  the  contractor 
by  the  corporation  is  justly  due  to  such  contractor,  under  the  terms  of  the 
<:ontract. 

Section  48-12.  Mr.  Gear  moved  to  amend  by  inserting  after  the 
Avord  "land"  the  words  "by  metes  and  bounds  or  by  the,"  and  to  strike 
out  the  words  "in  bulk  by."    Amendment  carried. 

With  this  amendment  the  section  was  approved,  reading  as  follows: 

Section  48-12.  In  all  proceedings  under  this  chapter,  it  shall  b^ 
sufficient  in  designating  the  lots  and  lands  to  be  charged  with  a  special 
assessment,  to  describe  the  lots  by  their  appropriate  lot  numbers,  and  the 
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land  by  metes  and  bounds,  or  by  the  description  thereof  on  the  tax  dupli- 
cate of  the  city  or  village. 

Section  48-13.     (Sec.  2267,  R-  S.) 

Mr.  Denman  moved  to  amend  by  striking  out  the  words  "two-thirds" 
and  inserting  in  lieu  thereof  the  words  "three-fourths."  Amendment 
carried. 

Mr.  Stage  moved  that  the  words  "front  feet"  be  stricken  out  and 
the  words  '*foot  frontage"  inserted  in  lieu  thereof. 

Amendment  carried. 

Mr.  Cole  moved  to  amend  by  striking  out  the  word  "charged"  and 
inserting  the  word  "assessed"  in  lieu  thereof.     Amendment  carried. 

With  these  amendments  the  section  was  approved,  reading  as  fol- 
lows: 

Section  48-13.  No  public  improvement,  the  cost  or  part  of  cost  of 
which  is  to  be  especially  assessed  on  the  owners  of  adjacent  property, 
shall  be  made  without  the  concurrence  of  three-fourths  of  the  whole 
number  of  the  members  elected  to  council,  unless  the  owners  of  a  majority 
of  the  foot  frontage  to  be  assessed,  petition  in  writing  therefor,  in  which 
event  the  council  shall  be  authorized,  a  majority  of  the  whole  number 
elected  thereto  concurring,  to  pass  a  resolution  declaring  it  necessary  to 
improve,  and  serve  notices  on  all  property  owners  to  be  charged  as  here- 
tofore provided. 

Section  48-14.     (Sec.  2271,  R.  S.) 

Mr.  Gear  moved  to  strike  out  the  word  "actual"  before  the  word 
"value"  and  insert  in  lieu  thereof  the  word  "fair." 

Amendment  carried. 

Mr.  Gear  moved  to  insert  after  the  word  "property"  the  words  "after 
the  improvement  is  made." 

With  these  amendments,  the  section  is  approved,  reading  as  fol- 
lows: 

Section  48-14.  In  municipal  corporations  the  assessment  specially 
assessed  on  any  lot  or  land,  for  any  improvement,  shall  not  amount. to 
more  than  twenty-five  per  centum  of  the  fair  market  value  of  the  prop- 
erty after  the  improvement  is  made,  as  determined  by  three  disinterested 
freeholders  of  the  corporation,  appointed  for  that  purpose  by  the  mayor, 
and  in  no  case  exceed  the  special  benefits  accruing  to  the  same  by  reason 
of  said  improvement,  and  the  cost  exceeding  that  per  centum  shall  be 
paid  by  the  corporation  out  of  its  general  revenue,  provided  that  not  more 
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than  one-tenth  of  the  amount  so  assessed  against  any  such  lot  or  land 
shall  be  collected  in  any  one  year,  except  for  sidewalks  or  sewer  improve- 
ments. 

Section  48-15.  Mr.  Painter  moved  to  amend  by  striking  out  the 
word  "actual*'  before  the  word  "market"  and  inserting  in  lieu  thereof  the 
word  "fair."     Amendment  carried. 

Mr.  Painter  moved  the  amend  by  inserting  after  the  word  "land" 
the  words  'after  the  improvement  is  made."    Amendment  carried. 

With  these  amendments  the  section  is  approved,  reading  as  follows: 

Section  48-15.  In  cities  or  vill?Lges  when  a  petition  subscribed  by 
three-fourths  in  interest  of  the  owners  of  property  abutting  upon  anv 
street  or  highway  of  any  description  between  designated  points,  is  regu- 
larly presented  to  the  council  for  the  purpose,  the  entire  cost  of  any  im- 
provement of  such  street  or  highway,  without  reference  to  the  value  of 
the  lands  of  those  who  subscribed  said  petition,  may  be  assessed  and  col- 
lected in  equal  annual  installments,  proportioned  to  the  whole  assessment, 
in  a  manner  to  be  indicated  in  the  petition  or  if  not  so  indicated,  then  in 
the  manner  which  may  be  fixed  by  the  council ;  and  the  interest  on  any 
bonds  issued  by  the  corporation,  together  with  the  annual  installments 
herein  provided  for,  and  the  costs  of  such  proceedings  and  assessments 
shall  be  assessed  upon  the  property  so  improved;  but  when  the  lot  or 
land  of  one  who  did  not  subscribe  the  petition  is  assessed,  such  assess-  • 
ment  shall  not  exceed  twenty-five  per  centum  of  the  fair  market  value 
of  his  lot  or  land,  after  the  improvement  is  made,  or  the  special  benefit 
accruing  to  same  by  reason  of  said  .improvement;  provided,  that  the 
guardian  of  infants  or  insane  persons  may  sign  such  petition  on  behalf 
of  their  wards  only  when  expressly  authorized  by  the  probate  court  on 
good  cause  shown. 

Section  48-16.     (Sec.  48,  Nash  Code.) 

On  motion  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows: 

Section  48-18.  In  all  cities  the  corporation  shall  pay  such  part  of 
the  cost  arid  expense  of  each  improvement  as  to  the  council  may  seem 
equitable  and  just,  which  part  shall  not  be  less  than  one-fiftieth  of  all  such 
costs  and  expenses,  and  the  same  shall  be  certified  by  the  corporation 
clerk  to  the  county  auditor  and  levied  on  all  taxable  property  in  the 
-corporation,  and  collected  as  other  taxes ;  provided,  that  any  and  all  cer- 
tifications to  the  auditor  under  this  section  of  the  one-fiftieth  or  more,  «f 
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ordered  by  the  corporation  authorities,  shall  be  a  part  of  the  maximum 
levy  heretofore  authorized,  provided  further  that  the  municipality  shall 
pay  the  cost  of  intersections. 

Section  48-17.     (Sec.  2276,  R.  S.)     (Sec.  48,  Nash  Code.) 

On  motion  the  section  is  approved  as  reported  by  the  sub-com- 
mittee reading  as  follows : 

Section  48-17.  When  the  whole  or  any  portion  of  an  improvement 
authorized  by  this  title  passes  by  or  through  a  public  wharf,  market 
space,  park,  cemetery,  structure  for  the  fire  department,  waterworks, 
school  building,  infirmary,  market  building,  workhouse,  hospital,  house 
of  refuge,  gas  works,  public  prison,  or  any  other  public  structure  or  pub- 
lic grounds  within  and  belonging  to  the  corporation,  the  council  mav 
authorize  the  proper  proportion  of  the  estimated  costs  and  expenses  of 
the  improvement  to  be  certified  by  the  clerk  of  the  corporation  to  the 
county  auditor  and  entered  upon  the  tax  list  of  all  taxable  real  and  per- 
sonal property  in  the  corporation,  and  the  same  shall  be  collected  as 
other  taxes. 

Section  48-18.     (Sec.  2283,  R.  S.) 

Mr.  Gear  moved  to  strike  out  the  word  "actual"  before  the  word 
**value"  and  insert  in  lieu  thereof  the  word  "fair."  After  the  word 
*'estate,"  insert  "after  the  improvement  is  made." 

Amendment  carried. 

Mr.  Cole  moved  to  amend  by  inserting  after  the  word  "two"  the 
words  "or  more."    Amendment  carried. 

Mr.  Willis  moved  to  amend  by  striking  out  the  words  "front  foot," 
and  inserting  the  words  "foot  frontage."    Amendment  carried. 

With  these  amendments  the  section  is  approved,  reading  as  follows : 

Section  48-18.  Special  assessments  shall  be  so  restricted  that  withm 
a  period  of  five  years  the  same  territory  shall  not  be  assessed  for  making 
two  or  more  different  improvements,  in  such  amounts  that  the  sum  of  the 
assessments  shall  exceed  twenty-five  per  centum  of  the  fair  market  value 
of  the  real  estate,  after  the  improvement  is  made;  provided,  further, 
that  when  in  addition  to  above  limitation  where  an  assessment  is  made 
by  the  foot  frontage  comer  lots  shall  not  be  assessed  en  their  lengthwise 
side  in  an  amount  greater  than  their  front. 

Section  48-19.     (Sec.  2301,  R.  S.) 

Mr.  Willis  moved  to  amend  by  inserting  after  the  word  "pavement" 
the  word  "sidewalks."     Amendment  carried. 
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With  this  amendment,  the  section  is  approved,  reading  as  follows: 

Section  48-19.  When  a  street,  alley,  public  highway,  wharf  or  land- 
ing within  the  corporation  is  graded  or  pavements  are  constructed  in 
conformity  to  grades  established  by  the  authorities  of  the  corporation, 
and  the  expense  is  assessed  on  the  lots  or  lands  benefited  therd)y,  the 
owners  shall  not  be  subject  to  any  special  assessment  occasioned  by  any 
subsequent  change  of  grade  in  such  pavement,  sidewalk,  street,  alley, 
public  highway,  wharf  or  landing,  unless  a  petition  for  such  change  is 
subscribed  by  a  majority  of  the  owners  of  such  lots  or  lands;  and  the 
expense  of  all  improvements  occasioned  by  such  change  of  grade,  not 
so  petitioned  for,  shall  be  chargeable  to  the  general  fund  of  the  corpora- 
tion. 

Section  48-20.     (Sec.  2307,  R.  S.) 

Mr.  Gear  moved  to  amend  by  inserting  after  the  word  "city"  the 
words  "or  village."    Amendment  carried. 

When  so  amended  the  section  was  approved,  reading : 

Section  48-20.  On  the  written  petition  of  the  owners  of  more  than 
two-thirds  of  the  foot  frontage  on  any  street,  or  part  thereof,  the  cound? 
of  any  city  or  village,  may  provide  by  ordinance  for  keeping  in  repair, 
planting  and  taking  care  of  shade  trees,  sprinkling  with  water,  and  sweep- 
inf^  and  cleaning  any  streets  or  part  thereof,  which  have  been  improved 
under  any  of  the  provisions  of  this  chapter,  and  removing  noxious  weeds 
from  vacant  lots;  and  one  or  more  of  such  objects  may  be  embraced 
in  one  petition  or  ordinance,  and  may  also  be  included  in  the  petition 
and  ordinance  for  the  improvement  of  such  street  or  part  thereof;  said 
petition  shall  be  filed  and  recorded  by  the  clerk  of  the  city,  or  village, 
and  shall  be  operative  from  and  after  the  date  of  its  record,  and  the 
record  shall  be  presumptive  evidence  of  its  contents  and  the  signatures 
thereto. 

Section  48-21.  On  motion  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-21.  In  cities,  the  director  of  public  works  and  in  vil- 
lages the  street  commissioner,  shall  supervise  and  direct  the  keeping  in 
repair  of  such  street  or  alley,  or  part  thereof,  planting  and  taking  care  of 
shade  trees,  and  taking  care  of  and  sprinkling  with  water,  and  sweep- 
ing and  cleaning  such  streets,  and  the  council  of  each  city  may,  by  ordi- 
nance, appoint  two  citizens  of  the  city,  owners  of  abutting  property  on 
each  street,  to  serve  with  such  officer  under  his  direction,  and  without 
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compensation,  in  the  performance  and  exercise  of  said  powers  and  in  the 
performance  of  said  duties.  The  force  and  operation  of  said  petition 
authorized  by  the  peceding  section,  shall  cease  seven  years  from  the 
date  of  its  record,  but  it  may  be  renewed  at  any  time  by  another  like 
petition,  which,  when  filed  and  recorded,  shall  have  the  same  force  and 
effect  as  the  first  one. 

Section  48-22.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee  reading  as  follows: 

Section  48-22.  The  board  consisting  of  the  director  of  public  work?t 
or  street  commissioner,  as  the  case  may  be,  and  the  two  citizens  afore- 
said in  carrying  out  the  purposes  of  such  ordinances,  may  make  such 
contracts  as  he  shall  deem  best,  but  no  contract  shall  be  made  for  a 
longer  period  than  one  year. 

Section  48-23.  Mr.  Allen  moved  to  amend  by  striking  out  the 
word  "twenty"  and  insert  in  lieu  thereof  the  word  "thirty." 

Amendment  carried. 

With  this  amendment  the  section  was  approved,  reading  as  follows  r 

Section  48-23.  In  sprinkling  the  streets  and  avenues,  whether  by 
private  contract,  or  otherwise,  a  dry  strip  shall  be  left  on  all  streets  and 
avenues  which  are  not  less  than  thirty  feet  in  width  between  curbs ;  on 
all  streets  and  avenues  paved  with  asphalt,  brick,  or  granite,  said  dry  strip 
shall  not  be  less  than  four  feet  in  width,  and  on  all  other  streets  and 
avenues  said  strip  shall  not  be  less  than  three  feet  in  width;  provided, 
that  bicycle  riders  shall  have  the  right  of  way  on  said  dry  strip  at  alt 
times.  Any  person  or  persons  failing  to  leave  the  dry  strip  in.sprink-* 
ling  any  street  as  herein  provided,  or  any  person  or  persons  obstructing 
any  bicycle  rider,  or  refusing  to  allow  such  bicycle  rider  to  have  the 
right  of  way  of  said  dry  strip,  as  provided  herein,  shall  be  deemed  to  have 
committed  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  in  any 
sum  not  exceeding  five  dollars. 

Honorable  James  Kennedy,  of  Youngstown,  was  given  the  floor  and 
addressed  the  committee,  protesting  against  the  waterworks  of  that  citv 
being  taken  out  of  the  control  of  the  board  of  waterworks  trustees,  and 
placed  under  the  control  of  the  board  of  public  safety.  On  motion  of  Mr. 
Willis,  the  matter  was  referred  to  a  committee  to  be  appointed  by  the  chair. 

The  chair  named  Messrs.  Maag,  Denman,  and  Painter. 

Section  48-24.     (Sec.  2312  R.  S). 
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The  council  of  any  city  or  village  may  provide  by  ordinance  for 
keeping  in  repair,  planting  and  taking  care  of  shade  trees,  sprinkling  with 
water,  and  sweeping  and  cleaning  any  streets  or  part  thereof  which  have 
been  improved  under  any  of  the  provisions  of  this  chapter,  and  one  or 
more  of  such  subjects  may  be  embraced  in  one  ordinance,  and  the  cost 
and  expense  thereof  shall  be  charged  upon  the  lots  or  lands  abutting  upon 
such  streets,  or  parts  thereof,  by  the  foot  frontage,  but  not  exceeding  the 
benefits,  accruing  thereto,  which  charge  may  be  made  by  one  or  more 
assessments ;  the  payment  of  such  assessments,  with  interest,  may  be  en- 
forced by  suit  in  the  name  of  the  corporation  against  the  owners  of  such 
lots  or  lands,  or  if  not  paid,  they  may  certify  to  the  county  auditor  and 
may  be  placed  by  him  upon  the  duplicate  and  collected  as  other  taxes. 

Section  48-25.     (Sec.  2269  R.  S.). 

On  motion,  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows : 

Section  48-25.  In  making  special  assessments,  according  to  valua- 
tion, the  council  shall  be  governed  by  the  provisions  of  section  48-14  of 
this  act,  if  the  land  is  subdivided  and  the  lots  are  numbered  and  recorded; 
but  if  there  is  land  not  subdivided  into  lots,  the  council  shall  fix  the  value 
of  the  lots  or  the  value  of  the  front  of  such  land  to  the  usual  depth  of  lots, 
by  the  average  of  two  blocks,  one  of  which  shall  be  next  adjoining  on 
either  side ;  and  if  there  are  no  blocks  so  adjoining,  the  council  shall  fix 
the  value  of  the  lots  or  lands  to  be  assessed  so  that  it  will  be  a  fair  average 
of  the  assessed  value  of  other  lots  in  the  neighborhood,  and  if  in  making 
a  special  assessment  by  the  foot  frontage,  there  is  land  bounding  or  abut- 
ting upon  the  improvement  not  subdivided  into  lots,  the  council  shall  fix 
the  depth  of  such  lands  so  that  it  will  be  a  fair  average  depth  of  the  lots 
in  the  neighborhood,  which  shall  be  subject  to  such  assessment. 

Section  48-26.     (Sec.  2280  R.  S.). 

Mr.  Gear  moved  to  amend  by  striking  out,  after  the  word  "cor- 
poration" the  words  "or  vicinity."    Amendment  carried. 

With  this  amendment  the  section  was  approved,  reading: 

Section  48-26.  •  In  cases  wherein  it  is  determined  to  assess  the  whole 
or  any  part  of  the  cost  of  any  improvement  upon  the  lots  or  lands  bound- 
ing or  abutting  upon  the  same  or  upon  other  lots  and  lands  benefitted 
thereby,  as  provided  in  section  48,  the  council  may  appoint  three  disin- 
terested freeholders  of  the  corporatioji  to  report  to  council  the  estimated 
assessment  of  such  cost  on  the  lots  and  lands  to  be  charged  therewith. 
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in  proportion  as  nearly  as  may  be,  to  the  benefits  which  may  result  from 
'  the  improvement  to  the  several  lots  or  parcels  of  lands  so  assessed,  a  copy 
of  which  assessment  shall  be  filed  in  the  office  of  the  clerk  of  the  corpora- 
tion for  public  inspection. 

Section  48-27.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-27.  On  the  day  appointed  by  the  council  for  that  pur- 
pose, the  board,  after  taking  an  oath  before  the  proper  officer,  as  to  their 
honesty  and  impartiality  to  discharge  their  duties,  shall  hear  and  de- 
termine all  objections  to  the  assessment,  and  shall  equalize  the  same,  as 
they  may  think  proper,  which  equalized  assessment  they  shall  report  to 
the  council,  which  shall  have  the  power  to  confirm  the  same,  or  set  it 
aside,  and  cause  a  new  assessment  to  be  made  and  appoint  a  new  equaliz- 
ing board  possessing  the  same  qualifications,  which  shall  proceed  in  the 
manner  above  provided. 

Section  48-28.     (Sec.  2281  R.  S.). 

On  motion,  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows : 

Section  48-28.  When  the  assessment  is  confirmed  by  the  council, 
it  shall  be  complete  and  final. 

Section  48-29.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-29.  The  council  of  cities  and  villages  may  provide  by 
ordinance  for  the  construction  and  repair  of  all  necessary  sidewalks,  or 
parts  thereof,  within  the  limits  of  the  corporation,  and  may  require  by  the 
imposition  of  suitable  penalties  or  otherwise,  the  owners  and  occupants 
of  abutting  lots  and  lands  to  keep  the  sidewalks  and  gutters  in  repair,  free 
from  snow  or  any  nuisance. 

Section  48-30.     (Sec.  2339  R.  S.). 

On  motion  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows : 

Section  48-30.  When  the  council  of  cities  or  villages  declares  by 
resolution  that  certain  specified  sidewalks  or  gutters  shall  be  constructed 
or  repaired,  the  mayor  shall  cause  a  written  notice  of  the  passage  of  such 
resolution  to  be  served  upon  the  owner  or  agent  of  the  owner  of  each 
parcel  of  land  abutting  on  such  sidewalk  or  gutter,  who  may  be  a  resident 
of  such  city  or  village,  in  the  manner  provided  by  law  for  the  service  of 
m  summons  in  a  civil'  action,  and  shall  return  a  copy  of  such  notice  with  the 
time  and  manner  of  service  indorsed  theron,  signed  by  the  officer  serving 


716  Proceedings  on  Municipal  Code, 

the  same,  to  the  proper  officer  in  cities,  and  to  the  clerk  of  the  corporation 
in  villages,  who  shall  file  and  preserve  the  same ;  and  for  the  purpose  of 
such  service,  if  the  owner  is  not  a  resident  of  the  city  or  village,  any  per- 
son charged  with  the  collection  of  rents  or  the  payment  of  taxes  on  such 
property  or  having  general  control  thereof  in  any  way,  shall  be  regarded 
as  the  agent  of  the  owner ;  and  such  return  shall  have  the  like  force  and 
effect  as  the  sheriff's  return  on  summons  in  a  civil  action. 

Section  48-31.  On  motictti,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-31.  If  it  appear  in  the  return  in  any  case  of  the  notice 
provided  for  in  the  preceding  section,  that  such  owner  is  a  non-resident, 
or  that  neither  any  such  owner  or  agent  nor  their  place  of  residence 
could  be  found,  then  a  notice  given  by  publication  of  a  copy  of  the  resolu- 
tion in  some  newspaper  pf  general  circulation  in  the  corporation,  in  the 
manner  heretofore  provided  for  the  publication  of  resolutions  for  street 
improvements  shall  be  deemed  sufficient  notice  to  such  owner,  not  so 
found,  but  such  publication  shall  not  be  necessary  in  the  case  of  con- 
struction or  repair  of  sidewalks  or  gutters,  where  such  notice  is  served 
upon  the  owner  or  agent  as  herein  provided. 

Section  48-32.  Mr.  Willis  moved  to  amend  by  striking  out  the 
words  "or  gutters,"  wherever  the  same  appear  throughout  the  section. 
Amendment  carried. 

With  this  amendment  the  section  is  approved,  reading: 

Section  48-32.  When  the  council  declares  by  resolution  that  a  cer- 
tain specified  sidewalk  shall  be  cleaned  so  as  to  be  free  from  weeds,  grass, 
dirt  or  any  other  objectionable  substance,  it  shall  then  be  the  duty  of  the 
mayor  to  cause  notice  of  the  passage  of  such  resolution  to  be  served 
upon  the  owners  of  each  parcel  of  land  abutting  on  such  sidewalk  ordered 
cleaned.  Such  notice  shall  be  given  in  the  same  manner  as  is  provided 
for  service  of  notice  to  construct  sidewalks.  If  said  sidewalks  are  not 
cleaned  within  five  days  after  the  service  of  the  notice  or  completion  of 
the  publication,  the  proper  officer  in  cities  and  the  street  commissioner 
of  villages  shall  have  the  same  done  at  the  expense  of  the  owner,  and 
report  the  cost  thereof  to  council.  The  cost  of  such  cleaning  shall  con- 
stitute a  lien  upon  the  property  abutting  on  such  sidewalk  from  the  date 
the  same  is  so  reported  to  council.  If  the  cost  of  said  cleaning  is  not 
paid  to  the  proper  officers  in  cities,  or  the  clerk  of  the  village,  within  ten  ^ 
days  from  the  time  the  same  has  been  so  reported  to  the  proper  officer  or 
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council,  the  said  clerk  in  said  villages  and  the  proper  officers  in  cities,  shall 
certify  the  same  back,  together  with  a  penalty  of  twenty  per  centum 
thereon,  to  the  county  auditor,  who  shall  place  the  same  on  the  tax  dupli- 
cate and  collect  such  costs  and  penalties  in  the  same  manner  as  other 
taxes  are  collected. 

Section  48-33.     (Sec.  2330,  R.  S.) 

Mr.  Willis  moved  to  amend  by  striking  out  the  words  "or  gutters," 
wherever  the  same  occur  throughout  the  section.     Amendment  carried. 

When  so  amended,  the  section  was  approved,  reading : 

Section  48-33.  If  such  sidewalks  are  not  constructed  within  thirty 
days,  or  not  repaired  within  ten  days  from  the  service  of  the  notice,  or 
completion  of  the  publication,  the  director  of  public  works  in  cities  and 
council  in  villages  may  have  the  same  done  at  the  expense  of  the  owner, 
and  such  expense  shall  be  assessed  on  all  the  property  bounding  or 
abutting  thereon,  and  shall  be  collected  in  the  same  manner,  with  a  pen- 
alty of  twenty  per  centum  and  interest  after  failure  to  pay  at  the  time 
fixed  by  the  assessing  ordinance  as  in  other  cases  of  improvements. 

Section  48-34.     (Sec.  2330a,  R.  S.) 

Mr.  Willis  moved  to  amend  by  striking  out  the  words,  after  the 
word  "purpose ;" — "provided,  that  the  council  may  issue  the  bonds  at  their 
par  value  in  payment  of  contracts  without  advertising  for  their  sale.** 
Amendment  carried. 

When  so  amended,  the  section  was  approved,  reading  as  follows : 

Section  48-34.  In  cities  and  villages,  whenever  sidewalks,  curbings 
or  gutters  are  to  be  constructed  pursuant  to  a  resolution  of  council,  the 
director  of  public  works  in  cities  and  council  in  villages,  may  construct 
such  sidewalk  or  parts  thereof,  or  curbing  or  gutters  or  parts  thereof, 
and  assess  the  costs  and  expense  thereof  upon  all  bounding  or  abutting 
property  according  to  the  rule  heretofore  provided  for  street  improve- 
ments; and  to  carry  out  such  purpose,  council  is  hereby  authorized  to 
issue  bonds  of  such  city  or  village,  in  denominations  not  to  exceed  one 
thousand  dollars,  each  to  be  payable  in  not  less  than  one  nor  more  than 
ten  years,  and  to  bear  interest  at  a  rate  not  to  exceed  six  per  centum  per 
annum,  which  bonds  shall  not  be  sold  for  less  than  their  par  value  and 
the  proceeds  arising  from  such  sales  shall  be  applied  to  the  cost  of  such 
improvements,  the  costs  of  issuing  such  bonds,  the  payment  of  interest 
thereon,  and  to  no  other  purpose.  The  assessments  upon  the  abutting  prop- 
erty shall  be  in  such  amounts  as  will  be  sufficient  to  provide  for  the  pay- 
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ment  of  such  bonds  and  the  interest  due  thereon  as  the  same  mature,  and 
such  assessments  shall  be  certified  to  the -auditor  of  the  county  in  which 
such  city  or  village  is  situated,  to  be  placed  upon  the  duplicate,  and  shall 
be  a  lien  upon  all  property  so  assessed  if  such  assessment  is  not  paid 
within  the  time  fixed  in  the  assessing  ordinance. 

Section  48-35.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-35.  In  all  cases  where  it  is  deemed  necessary  by  a  mu- 
nicipal corporation  to  build  or  repair  sidewalks  along  that  portion  of  any 
street,  alley  or  public  highway  which  passes  by  or  through  any  public 
wharves,  market  spaces,  parks,  cemeteries,  public  grounds  or  buildings, 
the  proper  proportion  of  the  estimated  expense  thereof  shall  be  by  the 
council  of  such  corporation,  levied,  certified  and  collected  in  the  manner 
provided  in  the  preceding  subdivision  of  this  chapter  for  the  assessment 
of  street  improvements. 

Section  48-36.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-36.  The  council  of  any  city  or  village  may  upon  the 
petition  of  the  owners  of  two-thirds  of  the  foot  frontage  of  lots  abutting 
upon  both  sides  or  on  one  side  of  any  streets  or  portion  of  streets  be- 
tween designated  points  of  such  village  or  city,  provide  by  ordinance  for 
the  construction  and  improvement  of  said  walks  along  said  streets  or 
portion  of  streets  designated  between  given  points,  of  such  material  and 
width  as  the  said  petition  may  designate,  and  the  president  of  council  in 
cities  and  the  mayor  in  villages  shall  forthwith  appoint  a  sidewalk  com- 
mittee of  three  citizens,  one  of  whom  shall  be  a  member  of  council,  and 
the  other  two  from  the  property  owners  who  shall  petition  for  said  side- 
walk or  walks,  which  committee  shall  receive  no  compensation  for  their 
services.  Such  committee  shall  have  estimates  made  for  such  work  and 
make  the  contracts  therefore,  which  contracts  shall  not  be  valid  until 
submitted  to  and  approved  by  council  and  said  committee  who  shall  have 
entire  supervision  of  the  construction  of  such  work  and  no  part  of  the 
expense  thereof  shall  be  paid  by  council  until  such  w^ork  and  the  bills 
therefor  shall  be  approved  by  said  committee.  One  half  of  the  cost  of 
said  sidewalk  or  walks,  shall  be  defrayed  by  said  village  or  city,  and  the 
other  half  by  the  property  owners  upon  such  streets  or  portions  of  streets 
between  designated  points  so  petitioned. 
Section  48-37.     (Sec.  2334^,  R.  S.) 
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Mr.  Gear  moved  to  amend  by  striking  out,  after  the  word  "per  cent'^ 
the  following  words:  "which  shall  be  given  at  not  less  than  par  to  the 
contractors  who  may  have  made  such  improvement  in  payment  of  the 
costs  thereof,  or  may — "  and  to  insert  in  lieu  thereof  the  words  "which 
shall."     Amendment  carried. 

With  this  amendment,  the  section  was  approved,  reading: 

Section  48-37.  Whenever  an  improvement  is  ordered  by  council 
and  made  under  the  provisions  of  the  foregoing  section,  council  shal'^ 
if  so  requested  in  the  petition  therefor,  or  may,  of  its  own  discretion,, 
provide  for  the  payment  of  the  expenses  thereof  which  are  chargeable 
upon  the  abutting  property,  in  equal  annual  installments,  and  make 
corresponding  annual  assessments  therefor  on  such  property  if  such 
mode  of  payment  shall  be  requested  by  the  property  owners,  or  otherwise, 
ordered,  and  the  council  shall  be  authorized  and  required  to  issue  the 
bonds  of  such  city  or  village  corresponding  in  amount  and  time  of  pay* 
ment  with  such  annual  installments  and  bearing  a  rate  of  interest  not 
exceeding  six  per  centum,  which  shall  be  sold  at  not  less  than  par  and 
the  proceeds  thereof  applied  to  the  same  purpose.  And  council  shall 
assess  upon  such  abutting  property  an  amount  which  will  be  sufficient 
to  provide  in  annual  installments  for  the  payment  of  such  bonds  and 
interest,  as  they  shall  mature,  and  the  necessary  expense  of  such  assess- 
ment shall  be  certified  and  be  a  lien  upon  the  assessed  property. 

Section  48-38.     (Sec.  2334c,  R.  S.) 

On  motion,  this  section  is  approved  as  reported  by  the 'sub-committee, 
reading  as  follows : 

Section  48-38.  The  council  of  any  city  or  village  is  hereby  author- 
ized to  borrow  money  at  such  times  and  in  such  amounts  as  may  be  re- 
quired for  the  purpose  of  defraying  one-half  of  the  cost  of  such  side- 
walks as  hereinbefore  provided,  and  it  is  further  empowered  to  issue 
the  bonds  of  such  city  or  village  for  the  money  so  borrowed ;  such  bonds 
to  bear  interest  at  a  rate  not  exceeding  six  per  centum  per  annum,  and 
and  such  bonds  shall  be  of  such  denominations  and  shall  mature 
at  such  times  as  council  may  determine,  provided,  such  bonds  shall  not  be 
sold  for  less  than  their  par  value.  Said  council  is  hereby  authorized  to 
levy  such  taxes  upon  the  taxable  property  of  the  corporation,  in  addition 
to  the  taxes  now  allowed  by  law,  as  may  be  necessary  to  pay  the  interest 
and  principal  of  the  said  bonds  when  the  same  becomes  due.  such  taxes: 
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to  be  levied  and  collected  as  taxes  for  general  purposes  are  levied  and  col- 
lected. 

Section  48-39.     (Sec.  2366  R.  S.). 

SEWERS. 

Mr.  Willis  moved  to  amend  by  inserting  after  the  word  "village'*  the 
words  "or  some  person  employed  by  the  municipality." 

Amendment  carried. 

With  this  amendment,  the  section  is  approved,  reading  as  follows: 

Section  48-39.  When  it  becomes  necessary,  in  the  opinion  of  the 
council  of  a  city  or  village,  to  provide  a  system  of  sewerage  for  such 
municipal  corporation,  or  any  part  thereof,  it  shall  be  the  duty  of  the  engi- 
neer of  such  city  or  village,  or  some  person  employed  by  the  municipality, 
to  devise  and  form,  or  cause  to'  be  devised  and  formed,  a  plan  of  the  sew- 
erage of  the  whole  city  or  village,  or  such  part  thereof  as  may  be  desig- 
nated by  the  council ;  and  such  plans  shall  be  devised  with  regard  to  the 
present  and  prospective  needs  and  interests  of  the  whole  city  or  village ; 
which  plans  shall  be  by  him  reported  to  the  council  for  its  confirmation. 

Section  48-40.     (Sec.  2370  R.  S.). 

On  motion,  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows : 

Section  48-40.  The  plan  so  devised  shall  be  formed  with  a  view  of 
the  devision  of  the  corporation  into  as  many  sewer  districts  as  may  be 
deemed  necessary  for  securing  efficient  sewerage.  Each  of  the  districts 
shall  be  designated  by  a  name  and  number,  and  shall  consist  of  one  or  more 
main  sewers,  with  the  necessary  branch  or  connecting  sewers ;  the  main 
sewers  having  their  outlet  in  a  river,  or  other  proper  place.  The  districts 
shall  be  so  arranged  as  to  be  independent  of  each  other,  so  far  as 
practicable. 

Section  48-41.     (Sec.  2341  R.  S.). 

On  motion,  this  section  is  approved  as  reported  by  the  sub-committee, 
reading  as  follows  : 

Section  48-41.  The  plan  shall  be  so  prepared  as  to  show  the  size, 
location,  inclination  and  depth  below  the  surface  of  all  main  sewers  and 
all  branch  sewers  connected  therewith. 

Section  48-42.  Mr.  Willis  moved  to  amend  by  striking  out  the  word 
"auditor"  and  inserting  in  lieu  thereof  the  word  "clerk." 

Amendment  carried. 


Afternoon  Session^  September  i8,  1902,  721 

When  so  amended  the  section  was  approved,  reading  as  follows : 

Section  48-42.  When  such  plan  of  sewerage  has  been  prepared,  the 
council  shall  give  at  least  ten  days'  notice  in  one  newspaper  of  general 
circulation  in  the  corporation,  stating  that  such  plans  have  been  prepared 
and  are  filed  in  the  office  of  the  clerk  for  examination  and  inspection  by 
parties  interested. 

Section  48-43.  Mr.  Willis  moved  to  amend  by  striking  out  the  word 
"engineer"  and  interting  in  lieu  thereof  the  word  "council."  Strike  out  the 
word  "he"  and  insert  the  word  "it."  Strike  out  the  word  "him  and  insert 
the  word  "it."    Amendments  carried. 

When  so  amended  the  section  was  approved,  reading  as  follows : 

Section  48-43.  Any  objection  to  said  plan  of  sewerage  shall  then  be 
made  to  the  council,  and  it  may,  if  it  deem  proper,  amend  or  correct  the 
same,  and  shall  thereupon  file  the  plans  as  amended ;  or  if  no  amendments 
be  made,  then  the  original  plans,  duly  certified  by  it  in  the  office  of  the 
auditor  or  clerk. 

Section  48-44.  Mr.  Willis  moved  to  amend  by  striking  out  the  word 
"sixty"  and  inserting  in  lieu  thereof  the  word  "thirty." 

Amendment  carried. 

With  this  amendment  the  section  was  approved,  reading  as  follows : 

Section  48-44.  When  the  council  shall  approve  such  plan,  a  complete 
copy  thereof,  together  with  a  certified  copy  of  the  ordinance  of  the  council 
approving  and  adopting  such  plan,  shall  be  forwarded  by  the  clerk  of 
council,  or  village  clerk,  to  the  state  board  of  health,  which  duty  it  shall  be 
to  examine  such  plans  and  the  territory  covered  thereby,  and  within  thirty 
days  from  the  receipt  thereof,  report  in  writing  to  said  council,  its  ap- 
proval or  disapproval  thereof ;  and  in  case  of  disapproval,  said  board  shall 
state  in  detail  its  objection  to  said  plan,  and  any  recommendations  it  may 
have  for  the  improvement  thereof.  The  said  report  to  the  state  board  of 
health  shall  be  preserved.  The  said  ordinance  of  council  adopting  such 
plan  shall  not  be  valid  until  approved  by  said  state  board  of  health,  unless 
the  said  state  board  of  health  shall  fail  or  neglect  to  act  upon  the  same 
within  thirty  days  from  the  date  it  receives  the  certified  copy  of  the 
ordinance. 

Section  48-45.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-45.  Council  shall  have  the  right  at  any  time  after  the 
construction  of  all  or  a  part  of  the  sewers  provided  for  by  such  plan  of 
sewerage  to  amend  such  plans,  by  providing  for  such  intercepting  sewers, 
46 
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without  regard  to  sewer  districts,  as  shall  be  necessary  to  furnish  an  addi- 
tional outlet  for  the  system  so  adopted,  and  to  provide  for  the  construction 
of  the  same  as  is  provided  in  this  subdivision,  and  apportion  the  cost  and 
expense  thereof,  equitably  among*  the  districts  directly  or  indirectly  sew- 
ered in  whole  or  in  part  thereby,  and  assess  and  collect  the  amount  ap- 
portioned to  each  district  as  provided  in  this  subdivision;  or  the  council 
may  apportion  a  part  only  of  such  cost  and  expense  among  the  districts 
directly  or  indirectly  sewered  in  whole  or  in  part  thereby,  and  provide  for 
the  payment  of  the  residue  thereof  by  the  city  at  large.  The  council  may 
also  amend  such  plans  by  making  new  sewer  districts,  or  subdividing  dis- 
tricts already  established,  giving  a  name  and  number  thereto,  and  provide 
for  the  construction  of  the  main  and  branch  sewers  therein,  and  may  assess 
the  cost  and  expense  thereof  upon  the  lots  and  lands  within  the  corpora- 
tion according  to  benefits ;  but  such  amended  plan  shall  be  submitted  to 
the  state  board  of  health  and  shdll  be  approved  by  it,  as  provided  in  the 
last  section. 

Section  48-46.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-46.  After  such  plans  have  been  adopted  and  approved, 
as  heretofore  provided,  the  council  shall  designate  such  portions  of  the 
work  as  may  be  required  for  immediate  use,  and  the  designation  shall  be 
by  districts,  and  shall  show  what  districts  or  part  thereof,  is  to  be  im- 
proved ;  and  the  council  may  order  the  engineer  to  make  an  estimate  of  the 
cost  and  expense  of  constructing  the  work,  or  such  portions  thereof  as 
may  have  been  designated  in  accordance  with  the  last  section,  according 
to  such  plans,  and  report  the  same  to  council. 

Section  48-47.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-47.  When  it  is  deemed  necessary  by  a  city  or  village  to 
construct  all  or  a  part  of  the  sewers  provided  for  in  said  plan,  the  council 
shall  declare  by  resolution  the  necessity  of  such  improvement.  Said  reso- 
lution shall  contain  a  declaration  of  the  necessity  of  said  improvement, 
a  statement  of  the  district  or  districts  or  parts  thereof  proposed  to  be  con- 
structed, the  character  of  the  materials  to  be  used,  a  reference  to  the  plans 
and  specifications,  where  the  same  are  on  file,  and  the  mode  of  payment 
therefore,  and  the  council  shall  cause  the  resolution  to  be  published  once 
a  week  for  not  less  than  two  nor  more  than  four  consecutive  weeks  in  one 
newspaper  published  and  of  general  circulation  in  the  corporation. 
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Section  48-48.  Mr.  Cole  moved  to  amend  by  inserting  after  the  word 
"annuar'  the  following  words  "or  two  to  twenty  semi-annual." 

Amendment  carried. 

With  this  amendment  the  section  was  approved  as  reported  by  the 
sub-committee,  reading  as  follows : 

Section  48-48.  After  the  publication  of  said  notice,  the  council  shall 
determine  whether  it  shall  proceed  with  the  proposed  improvement  or  not, 
and  if  it  decides  to  proceed  therewith,  an  ordinance  for  the  purpose  shall 
be  passed.  Said  ordinance  shall  contain  a  statement  of  the  district  or  dis- 
tricts or  parts  thereof  proposed  to  be  constructed,  the  character  of  the 
material  to  be  used,  a  reference  to  the  plans  and  specifications,  the  rAode 
of  payment  therefor,  and  said  ordinance  shall  provide  for  assessing  the 
cost  and  exjKnses  of  the  improvement  upon  the  lots  and  lands  in  each 
district  ])y  the  foot  frontage,  or  according  to  the  valuation  of  the  same, 
as  determined  by  the  provisions  of  section  48-14  of  this  act,  or  according 
to  benefits,  in  from  one  to  ten  annual,  or  two  to  twenty  semi-annual  instal- 
ments ;  and  the  lots  and  lands  in  each  district  shall  be  assessed  by  dis- 
tricts, except  that  the  cost  of  the  construction  of  any  main  sewer  which 
serves  as  a  common  outlet  for  two  or  more  districts  shall  be  apportioned 
between  the  districts,  and  the  cost  assiessed  on  the  lots  and  lands  in  the 
respective  districts  in  proportion  to  the  benefits  accruing  thereto. 

Section  48-49.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-49.  The  clerk  shall  advertise  for  bids,  and  the  contract 
shall  be  awarded  to  the  lowest  responsible  bidder,  in  the  manner  hereto- 
fore provided  in  the  ordinance  for  the  improvement  of  streets. 

Section  48-50.  Mr.  Cole  moved  to  amend  by  inserting  after  the  word 
"annual"  the  words  "or  two  to  twenty  semi-annual." 

Amendment  carried. 

When  so  amended,  the  section  was  approved,  reading  as  follows : 

Section  48-50.  Upon  the  certificate  of  the  engineer  showing  the 
completion  of  the  work,  tlie  council  shall,  by  ordinance,  assess  the  real 
estate  as  provided  in  the  ordinance  to  improve,  to  be  paid  in  one  to  ten 
annual,  or  two  to  twenty  semi-annual  installments.  Any  party  so  assessed 
shall  have  the  option  of  paying  his  portion  of  such  assessment  in  full 
within  a  period  of  thirty  days  from  the  date  of  the  levy  thereof,  upon  due 
notice  being  given;  and  upon  his  failure  to  do  so,  bonds  may  be  issued 
in  anticipation  of  the  collection  of  said  assessments  in  the  same  manner 
as  provided  for  the  improvement  of  streets. 
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Section  48-51.  On  motion,  this  section  .is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-5 1 .  The  council  may,  if  in  its  opinion  expedient, provide  for 
the  construction  of  main  drains  and  branch  drains  connecting  therewith 
without  previously  adopting  any  plan  of  sewerage  or  division  of  the  terri- 
tory of  the  municipal  corporation  or  any  part  thereof,  into  districts,  and 
may  assess  the  cost  and  expense  thereof  upon  such  lots  or  lands  as  shall 
be  designated  in  the  ordinance  to  improve,  or  the  same  may  be  paid  out 
of  the  sewer  fund,  or  by  the  municipal  corporation  at  large,  as  council  shail 
determine,  and  such  proceedings  shall  be  had  in  respect  to  such  improve- 
ments and  assessments  as  are  provided  for  in  this  subdivision  for  the  con- 
struction of  main  or  branch  sewers  according  to  a  previously  adopted  plan. 

Section  48-52.  Mr.  Gear  moved  that  this  section  be  referred  to  a 
committee  of  three  for  amendment.  Motion  carried.  The  chair  appointed 
on  that  committee,  Messrs.  Gear,  Price  and  Thomas. 

Section  48-53.  Mr.  Gear  moved  to  strike  out  the  words  "city  clerk 
in  cities,  or  if  a  village,  with  the  village  clerk,"  and  insert  in  lieu  thereof, 
the  words  "clerk  of  the  municipality." 

Amendment  carried. 

With  this  amendment,  the  section  is  approved,  reading  as  follows: 

Section  48-53.  The  respective  councils  of  any  two  or  more  municipal 
corporations  within  any  county  shall  have  power  to  provide  for  the  con- 
struction of  a  main  sewer  and  branches  jointly  by  such  corporations  for 
the  purpose  of  sewering  and  draining  such  corporations,  or  any  part 
thereof,  and  to  agree  upon  a  plan  and  location  of  such  main  sewer,  and  the 
terms  and  conditions  on  which  the  same  shall  be  constructed  and  main- 
tained for  common  use,  and  the  portion  of  the  cost  and  expense  thereof 
to  be  paid  by  each  corporation.  For  this  purpose  said  corporations  may 
jointly  appropriate  land  either  within  or  without  their  respective  corpora- 
tions. The  council  of  each  corporation  shall  provide  for  assessing  sucli 
portions  of  the  cost  and  expenses  of  constructing  any  such  main  sewer  or 
drain  as  it  shall  determine  to  be  a  proper  charge  upon  the  lots  c.nd  lands 
within  such  respective  corporations  benefited  thereby,  and  the  excess 
over  the  assessment  herein  authorized  shall  be  paid  out  of  the  sewer  fund 
of  the  corporations  respectively ;  or  if  the  corporations  or  either  of  them 
are  divided  into  sewer  districts,  out  of  the  sewer  fund  of  the  district  or 
districts  directly  or  indirectly  sewered  in  whole  or  in  part  thereby;  and 
in  case  more  than  one  district  is  so  sewered  thereby,  the  council  shall  ap- 
portion the  amount  to  be  paid  by  each  district,  or  assessed  against  the  prop- 


Aftjsrnoon  Session,  September  i8,  1902.  725 

erty  therein,  or  the  said  councils,  or  either,  may  determine  to  place  the 
whole  cost,  or  any  part  thereof,  upon  the  general  duplicate;  and  bonds 
may  be  issued  by  either  or  both  of  said  corporations  to  provide  for  the 
payment  of  the  cost  and  expense  thereof  as  is  provided  in  this  subdivision, 
and  the  proceedings  for  the  construction  of  such  main  sewer  or  drain, 
shall,  as  far  as  applicable,  be  conducted  according  to  the  provisions  of 
this  subdivision.  The  advertisement  for  bids  for  the  construction  thereof 
shall  be  joint,  and  shall  be  filed  with  the  clerk  of  the  municipality,  and 
the  same  shall  be  reported  to  the  council  of  each  corporation.  Any  con- 
tract made  for  the  construction  of  such  sewer  shall  be  in  the  names  of 
such  corporations  jointly,  but  each  corporation  shall  be  liable  only  for  such 
portion  of  the  cost  and  expense  as  shall  be  specified  in  the  ordinances  pro- 
viding for  the  same. 

Section  48-54.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-54.  Said  main  sewer  or  drain,  branches  and  appurten- 
ances, on  completion,  shall  be  the  property  of  said  corporations  jointly,  and 
said  corporations  may  take  all  necessary  steps  to  keep  the  same  in  proper 
repair  and  condition  and  to  protect  the  same  from  damage  and  improper 
use.  Said  corporation  shall  have  the  power,  by  ordinance  jointly  passed, 
to  prescribe  the  terms  and  conditions,  including  the  price  to  be  paid  there- 
for, upon  which  other  municipal  corporations,  public  institutions  or  indi- 
viduals, may  connect  with  and  use  such  main  sewer  or  drain,  and  the  dis- 
position of  the  fund  arising  therefrom. 

Section  48-55.  On  motion,  this  section  is  approved  as  reported  Dv 
the  sub-committee,  reading  as  follows : 

Section  48-55.  The  council  of  any  city  or  village  shall  have  power 
to  borrow  money,  at  a  rate  of  interest  not  exceeding  six  per  centum  per 
annum,  to  pay  the  cost  and  expense  of  constructing  the  main  sewers, 
main  drains,  branches  and  ditches  provided  for  in  this  subdivision. 

Section  48-56.  On  motion,  this  section  is  approved  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-56.  The  councils  of  cities  and  villages,  in  accordance 
with  the  provisions  of  this  title,  may  provide  for  the  construction  and 
maintenance  of  such  sewer  pumping  stations,  and  equip  the  same  with 
the  necessary  machinery  and  apparatus  and  provide  the  necessary  build- 
ing therefor,  as  the  council  shall  deem  necessary. 

Section  48-57.  Mr.  Gear  moved  to  amend  by  adding  after  the  word 
"council,"  in  the  last  line*  "and  approved  by  the  state  board  of  health." 
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Am^endment  carried. 

When  so  amended,  the  section  was  approved,  reading  as  follows: 

Section  48-57.  Power  and  authority  is  hereby  granted  to  any  city 
or  village  to  purchase  and  hold  land  outside  of  the  corporate  limits,  to  be 
used  as  a  sewage  farm,  to  construct  and  maintain  thereon  all  the  necessarv 
appliance  for  the  proper  disposition  of  the  sewage  of  such  city  or  village, 
under  such  rules  and  regulations  as  shall  be  prescribed  by  council  and 
approved  by  the  state  board  of  health. 

Section  48-58.  On  motion,  this  section  is  approved,  as  reported  by 
the  sub-committee,  reading  as  follows : 

Section  48-58.  All  assessments  provided  for  in  this  act  shall  be  sub- 
ject to  the  provisions  of  sections  2263,  2318,  2321,  2268,  2284,  2285,  2286, 
2287,  2288  2289,  2290,  2291,  2294,  2295,  2297,  2298,  2299,  2300,  2313, 
2314,  2326,  2327,  2278,  2279,  2282  and  2332  of  the  Revised  Statutes,  so 
far  as  the  same  may  be  applicable,  and  such  sections  shall  be  and  remain 
in  full  force  and  effect. 

Mr.  Willis  moved  that  the  sections  as  amended  and  approved  be 
adopted  in  place  of  sections  48,  49,  50  and  51,  contained  in  House  Bill 
No.  5. 

The  motion  was  carried. 

Mr.  Cole,  chairman  of  the  committee  to  which  was  referred  section 
73,  reported  that  it  was  the  sentiment  of  the  committee  that  section  73 
be  allowed  to  stand  as  it  is. 

On  motion,  the  report  of  the  committee  was  accepted  and  section  73 
adopted. 

On  motion  the  committee  adjourned  to  meet  Monday  morning,  Sep- 
tember 22d,  at  9 130  o'clock. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  23,  1902. 

9:30  a.  m.  tuesday. 

The  Special  Committee  for  the  consideration  of  Municipal  Codes  met 
in  regular  session,  Mr.  Willis  presiding. 

Mr.  Stage  was  appointed  secretary  pro  tem.  On  roll-call  the  fol- 
lowing members  responded: 

Guerin,  Denman, 

Price,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Allen,  Maag. 
Silberberg, 

The  sub-committee  on  Councilmanic  Salaries  submitted  the  following 
report : 

Report  of  Messrs.  Price,  Denman  and  Stag^,  members  of  the  Sub- 
Committee  on   Salaries  of  Councilmen. 

Section  82.  Council  shall  fix  the  salaries  of  all  officers,  clerks  and 
employes  in  the  city  government,  except  as  otherwise  provided  in  this 
act,  and  all  fees  pertaining  to  any  office  shall  be  paid  into  the  city  trea- 
sury. The  salaries  so  fixed  shall  not  be  increased  or  diminished  during  the 
term  for  which  any  officer,  clerk  or  employe  may  have  been  elected  or 
appointed;  provided,  that  the  compensation  of  members  of  council,  if 
any  is  fixed,  shall  be  in  accordance  with  the  time  actually  consumed  in 
the  discharge  of  their  official  duties,  but  in  no  event  shall  exceed  one 
hundred  and  fifty  dollars  per  year  each,  when,  according  to  the  last  or 
any  succeeding  federal  census  in  cities  having  a  population  of  twenty-five 
thousand,  or  less,  and  for  every  thirty  thousand  additional  inhabitants 
determined  as  above,  to  the  twenty-five  thousand,  shall  not  exceed  an 
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additional  one  hundred  dollars  per  year  each  for  each  addidonal  tfairtr 
thousand  inhabitants,  and  provided  further,  that  the  salaries  of  members 
of  council  shall  be  paid  semi-monthly,  and  a  proporticMiate  reductioo  in 
said  salaries  shall  be  made  for  the  non-attendance  of  any  member  upon 
any  regular  or  special  meeting  thereof. 

On  motion,  the  report  of  the  sub-committee  is  adopted. 

On  motion,  the  Committee  proceeded  to  the  report  of  the  sub- 
committee on  the  Merit  System.  The  report  was  submitted  by  the 
Ojmmittee  and  read  by  Mr.  Guerin. 

It  was  stated  that  while  the  report  was  signed  by  Messrs.  Guerin, 
Stage  and  Chapman,  the  members  of  the  sub-committee,  Mr.  Stage 
signed  the  report  with  the  understanding  that  he  should  object,  unless 
the  provisions  of  the  act  werfe  extended  to  all  of  the  departments  of 
the  city  government.  Also,  that  Mr.  Chapman  objected  to  the  require- 
ment, "Provided,  however,  that  said  commission  shall  have  the  right  to 
require  such  person,  before  hearing  such  appeal,  to  give  bond  for  the 
payment  of  the  costs  of  such  appeal  in  such  amount  as  it  may  deem 
necessary."  Otherwise,  the  members  of  the  sub-committee  are  in  accord 
as  to  the  report. 

At  the  close  of  the  reading  of  the  report,  the  Committee  recessed  to 
allow  the  members  to  attend  the  session  of  the  House. 


September  23,   1902. 

10:15  a.  m.  tuesday. 

The  Committee  came  to  order  and  proceeded  to  take  up  the  report 
of  the  sub-committee  on  the  merit  system. 

Mr.  Stage  moved  the  adoption  of  the  report. 

Motion  seconded. 

Mr.  Williams  moved  to  amend  the  report  of  the  sub-committee  by 
striking  from  the  civil  service  clause,  the  health  department. 

Mr.  Silberberg  seconded  the  motion. 

On  roll-call  the  motion  was  carried,  nine  ayes,  six  nays. 

Mr.  Bracken  moved  to  amend  by  inserting  in  line  1581,  after  the 
word  "character,"  the  following,  "provided,  that  no  educational  test 
shall  be  made  for  an  applicant  other  than  that  actually  needed  for  the 
particular  position  applied  for." 

Amendment  carried. 
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Mr.  Stage  moved  to  amend  the  report  as  amended,  by  retaining  that 
<:lause  which  provides  that  the  present  members  of  the  three  depart- 
ments of  police,  fire  and  health,  shall  be  retained,  unless  removed  for 
<:ause. 

Later,  Mr.  Stage  withdrew  this  motion. 

Judge  Thomas  moved  that  the  report  of  the  sub-committee  be  re- 
•committed  to  the  same  committee,  with  instructions  to  formulate  a  re- 
port, embodying  a  local  merit  system,  in  place  of  the  state  board  provided 
for  in  the  report. 

Mr.  Williams  seconded  the  motion. 

Mr.  Williams  moved  to  amend  the  motion  by  referring  the  report 
back  to  the  same  committee,  with  instructions  to  provide  a  merit  system 
similar  to  the  one  now  in  the  report,  but  applying  only  to  the  fire  and  police 
departments. 

Mr.  Silberberg  seconded  the  amendment. 

On  roll-call  the  motion  to  amend  was  lost,  sixteen  nays,  one  aye. 

On  vote,  the  motion  of  Judge  Thomas,  was  lost. 

Mr.  Silberberg  moved  to  amend  the  report  by  striking  out  the 
word  "ten"  in  line  1836,  and  inserting  in  lieu  thereof  the  word  "forty." 

Amendment  seconded. 

Mr.  Price  moved  to  amend  the  amendment  by  striking  out  "forty" 
and  inserting  "twenty-five." 

Amendment  seconded,  and  on  vote  was  lost;  ayes,  five.;  nays,  twelve. 

Upon  vote,  the  amendment  proposed  by  Mr.  Silberberg  was  carried ; 
ayes,  nine;  nays,  eight. 

On  motion,  the  Committee  recessed  to  meet  at  2  :oo  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  23>  1902. 
2  :oo  o'clock  P.  M.  Tuesday. 

Pursuant  to  recess,  the  special  committee  met  in  the  finance  commit- 
tee room.    Mr.  Hypes  presiding. 

On  roll-call,  the  following  members  responded  to  their  names : 

Painter,  Denman, 

Guerin,  Hypes, 

Price,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Huffman, 

Silberberg,  Brumbaugh, 

Worthington,  Sharp. 

The   sub-committee  on   libraries   announced,  through   its   chairman^ 
Mr.  Stage,  its  readiness  to  submit  a  report. 

On  motion,  the  committee  proceeded  to  the  consideration  of  the  re- 
port, as  presented  by  yir.  Stage,  as  follows : 

On  page  7,  sub-section,  line  162,  after  the  word  "otherwise,'*  insert 
a  period,  and  strike  out  the  rest  of  the  sub-section. 

In  line  1058,  section  94,  strike  out  the  word  "libraries." 
On  page  61,  after  section  135,  insert  section  135a,  as  follows: 
Section  135a.  The  custody,  control  and  administration,  together  with 
the  erection  and  equipment,  of  free  public  libraries  established  by  munici- 
pal corporations, or  established  by  the  terms  of  any  gift,  grant,  device  or 
bequest,  shall  be  vested  in  six  trustees,  not  more  than  three  of  whom  shall 
belong  to  the  same  political  party,  who  shall  be  appointed  by  the  mayor  to- 
serve  without  compensation  for  a  term  of  four  years  and  until  their  suc- 
cessors are  appointed  and  qualified ;  provided,  however,  that  in  the  first 
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instance  three  of  such  trustees  shall  be  appointed  for  a  term  of  two  years, 
and  three  thereof  for  a  term  of  four  years,  and  all  vacancies  shall  be  filled 
by  like  appointment  for  the  unexpired  term.  Said  trustees  shall  employ 
the  librarians  and  necessary  assistants,  fix  their  compensation,  adopt  the 
necessary  by-laws  and  regulations  for  the  protection  and  government  of 
the  libraries  and  all  property  belonging  thereto,  and  exercise  all  the  powers 
and  duties  connected  with  and  incident  to  the  governmentt,  operation  and 
maintenance  th-ereof.  It  shall  require  four  of  said  trustees  to  constitute  a 
quorum  and  four  votes  to  pass  any  measure  or  authorize  any  act,  which 
votes  shall  be  taken  by  the  yeas  and  nays  and  entered  on  the  record  of  the 
proceedings  of  said  trustees,  and  in  the  making  of  contracts  said  trustees 
shall  be  governed  by  the  provisions  of  law  applicable  thereto. 

The  council  of  any  city  or  village,  in  which  the  residents  have  not  the 
privilege  of  a  public  library  operated  under  public  authority,  may  contract 
with  a  duly  incorporated  library  association  owning  and  operating  a  library 
within  such  city  or  village,  for  the  public  use  of  such  library  by  the  resi- 
dents of  such  city  or  village ;  and  for  the  purpose  of  paying  for  such  use, 
the  city  or  village  council  may  levy  on  each  dollar  of  taxable  property 
within  such  city  or  village,  in  addition  to  all  other  levies  authorized  by 
law,  a  tax  not  exceeding  one  mill. 

Mr.  Guerin  moved  to  amend  the  report  of  the  sub-committee,  by  sub- 
stituting the  following  for  the  last  clause  read  by  Mr.  Stage,  beginning 
with  the  words,  **The  council  of  any  city  or  village.*' 

"The  council  of  each  city  shall  have  power  to  levy  and  collect  a  tax 
not  exceeding  one  mill  on  each  dollar  of  the  taxable  property  of  the 
municipality,  annually,  and  to  pay  the  same  to  a  private  corporation  or 
association  maintaining  and  furnishing  a  free  public  library  for  the  benefit 
of  the  inhabitants  of  the  municipality  as  and  for  compensation  for  the  use 
and  maintenance  of  the  same,  and  without  change  or  interference  in  the 
organization  of  such  corporation  or  association,  requiring  the  teasurer  of 
such  corporation  or  association  to  make  an  annual  financial  report,  setting 
forth  all  the  money  and  property  which  has  come  into  its  hands  during  the 
preceding  year,  and  its  disposition  of  the  same,  together  with  any  recom- 
mendation as  to  its  future  necessities." 

Mr.  Silberberg  seconded  the  motion,  and  the  amendment  vvas  carried. 

The  question  then  being  on  the  adoption  of  the  report  as  amended, 
on  vote,  carried,  and  the  report  was  approved. 

The  committee  then  proceeded  to  take  up  the  report  of  the  sub-com- 
mittee on  judiciary,  as  presented  by  Mr.  Stage,  chairman. 
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Mr.  Williams  moved  to  amend  by  inserting  in  section  109,  after  the 
word  "council,"  the  words,  —  "and  such  additional  compensation  as  the 
county  commissioners  shall  allow." 

Amendment  carried. 

Mr.  Williams  moved  to  amend  by  inserting  in  section  113,  after  the 
word  "council,"  insert  the  following,  — "and  such  additional  compensation 
as  the  county  commissioners  shall  allow." 

.\mendment  carried. 

Judge  Thomas  moved  to  amend  by  inserting  in  line  1280,  after  the 
word  "trial,"  the  following,  —  "such  petition  in  error  may  be  filed  only 
upon  leave  granted  by  said  court,  or  any  judge  thereof  upon  showing 
made." 

Amendment  carried. 

When  so  amended  the  report  was  adopted,  reading  as  follows : 

3.      JUDICIAL. 

Section  109.  (Judge  of  the  police  court).  The  territory  now  or 
hereafter  comprised  within  each  city  is  hereby  constituted  a  municipal 
judicial  district,  and  said  districts  shall  each  be  known  by  the  name  of  the 
city  constituting  the  same.  In  every  city  district  containing  at  the  last 
federal  census  thirty  thousand  inhabitants  or  more,  or  which  at  any  subse- 
quent federal  census  shall  contain  such  number,  there  shall  be  a  police 
court,  which  shall  be  a  court  of  record,  and  a  police  judge  therefor  shall  be 
elected  for  a  term  of  three  years  and  shall  serve  until  his  successor  is 
elected  and  qualified  except  that  in  city  districts  containing  three  hundred 
and  fifty  thousand  inhabitants,  or  more,  as  above  determined,  there  shall 
be  two  police  judges,  who  shall  be  elected  for  three  years  and  shall  serve 
until  their  successors  are  elected  and  qualified.  Judges  of  the  police  court 
shall  be  electors  of  their  respective  cities,  and  their  compensation  shall  be 
fixed  by  council,  and  such  additional  compensation  as  the  county  com- 
missioners shall  allow.  In  all  other  cities,  the  mayors  thereof  shall  be 
and  are  vested  with  the  powers  and  jurisdiction  of  police  judges,  and,  as 
such  police  judges,  shall  receive  the  same  fees  as  justices  of  the  peace  in 
similar  cases. 

Section  1 10.  "The  police  court  shall  have  jurisdiction  of  any  oflFense 
under  an  ordinance  of  the  city  and  of  any  misdemeanor  committed  within 
the  limits  of  the  city,  to  hear  and  finally  determine  the  same  and  to  impose 
the  prescribed  penalty,  but  cases  in  which  the  accused  is  entitled  to  a  trial 
by  jury  shall  be  so  tried  unless  the  jury  is  waived.    The  jurisdiction,  powers 
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and  duties  of  the  police  court  in  city  districts  shall  be  such  as  are  further 
provided  in  sections  1786,  1787,  1790,  1791,  1792,  1793,  1794,  1795,  1798, 
1799,  1800,  1 80 1,  1802  and  1803  of  the  Revised  Statutes;  and  such  sections 
shall,  for  all  purposes,  be  and  remain  in  full  force  and  effect. 

Section  iioa.  *'In  felonies  committed  within  the  county,  the  court 
shall  have  the  power  of  a  justice  of  the  peace  to  hear  the  case,  and  dis- 
charge, recognize,  or  commit ;  and  if,  upon  such  hearing,  the  court  is  of  the 
opinion  that  the  offense  is  only  a  misdemeanor,  and  the  court  has  jurisdic- 
tion, a  plea  of  guilty  of  such  misdemeanor  may  be  received,  and  sentence 
and  judgment  pronounced;  but  if  in  such  case  the  accused  decline  to  enter 
such  plea,  the  court,  without  discharging  the  accused,  shall  cause  the 
prosecuting  attorney  to  file  immediately  in  the  court  an  information  against 
the  accused  for  such  misdemeanor,  on  which  charge  he  shall  be  tried  in 
that  court,  after  an  entry  has  been  made  discharging  him  of  the  felony. 

"Section  iii.  Council  of  the  city  comprising  a  police  court  district 
may  provide  by  ordinance  for  the  appointment  of  such  officers,  inter- 
preters and  other  employes  of  said  court  as  it  may  deem  best,  and  fix 
their  bonds  and  compensation.  The  judge  of  the  police  court  shall  ap- 
point such  persons  and  they  shall  serve  for  three  years  unless  sooner 
removed  by  the  judge  for  cause  which  shall  be  stated  to  council. 

•'Section  112.  Any  person  convicted  in  the  police  court  may,  within 
three  days  thereafter,  file  a  motion  for  a  new  trial  upon  the  following 
grounds  or  any  of  them :  ( i ) .  That  the  verdict  or  decision  is  not  sus- 
tained by  sufficient  evidence,  or  is  contrary  to  law.  (2).  That  the  court 
erred  in  the  admission  or  rejection  of  evidence  or  in  his  charge  to  the 
jury.  (3).  Misconduct  of  the  jury.  (4).  Misconduct  of  the  pros- 
ecuting attorney.  (5).  Newly  discovered  evidence  material  to  the  party 
applying;  and  upon  the  overruling  of  the  same,  shall  have  fifteen  days 
within  which  to  prepare,  if  allowed  by  the  court,  and  file  a  bill  of  excep- 
tions, setting  forth  so  much  of  the  evidence  and  record  as  will  exhibit 
the  error  complained  of,  and  may  thereupon  file  a  petition  in  error  in 
the  court  of  common  pleas  of  the  county  in  which  said  police  court  is 
situated,  within  thirty  days  from  the  date  of  the  overruling  of  said  mo- 
tion for  a  new  trial ;  such  petition  in  error  may  be  filed  only  upon  leave 
granted  by  said  court,  or  any  judge  thereof,  upon  showing  made,  and 
the  judge  of  the  police  court  may  suspend  the  sentence  imposed,  upon 
the  defendant  entering  into  a  recognizance  in  such  sum  as  may  be  ap- 
proved by  said  court  or  the  clerk  thereof,  and  upon  filing  the  petition 
in  error  the  court  of  common  pleas  or  a  judge  thereof  may  further  sus- 
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pcnd  the  sentence  until  the  hearing  of  said  error  proceedings,  upon  the 
defendant  entering  into  a  recognizance  in  such  sum  as  said  court  of 
comir.on  pleas  or  a  judge  thereof  shall  fix,  with  sureties  to  be  approved 
l)v  said  court  of  common  pleas  or  clerk  thereof. 

"Section  113.  (Clerk  of  the  Police  Court.)  In  every  municipal 
judicial  district,  when  the  police  judge  is  elected,  there  shall  be  a  clerk 
of  the  police  court,  who  shall  be  an  elector  of  the  city,  and  shall  be  elected 
for  a  term  of  three  years.  His  bond  and  compensation  shall  be  fixed  by 
council,  and  such  additional  compensation  as  the  county  commissioners 
shall  allow.  The  powers  and  duties  of  the  clerk  of  the  police  court  shall 
be  such  as  are  conferred  and  required  in  sections  1804,  1805,  1806.  1807, 
t8io,  and  181 1  of  the  Revised  Statutes.  Council  shall  determine  the 
number  of  deputies,  clerks  and  employes  in  the  office  of  the  clerk  of  the 
police  court,  and  shall  prescribe  their  duties,  bonds  and  compensation. 
Such  persons  shall  be  appointed  by  the  clerk  of  the  police  court  and  shall 
serve  for  three  years  unless  removed  by  the  clerk  for  cause  which  shall 
be  stated  to  council.  In  all  other  municipal  judicial  districts,  the  mayor 
acting  as  police  judge  shall  perform  the  duties  of  clerk. 

"Section  113(2.  If  there  be  any  surplus  of  the  fees  collected  for  the 
city,  after  payment  of  the  expenses  of  the  police  court,  required  to  be 
paid  by  the  city,  such  surplus  shall,  except  as  otherwise  provided  by  law. 
be  aj)i)ropriatc(l  by  council  for  the  benefit  of  the  common  schools  of  the 
city. 

Section  129:  ^\r.  Worthington  moved  to  amend  section  129  by 
striking  out  lines  1495,  1496,  1497  and  1498. 

Amendment  carried. 

With  this  amendment,  section  129  was  approved  by  the  committee. 

]\Ir.  Price  moved  that  the  vote  by  which  section  125  was  adopted, 
be  reconsidered.     Motion  lost. 

Mr.  I  Vice  then  moved  that  the  following  be  substituted  for  section 
126.  of  the  village  code: 

''Section  126.  The  council  of  any  village  in  which  waterworks, 
electric  light  plant,  artificial  or  natural  gas  plant,  or  other  similar  utilities 
are  situate,  or  in  progress  of  construction,  or  when  it  orders  waterworks, 
electric  light  plant,  natural  or  artificial  gas  plant,  or  any  other  similar 
public  utility,  to  be  constructed,  or  purchases  from  any  individual  or  in- 
dividuals or  corporation,  any  of  the  aforesaid,  or  similar  public  utility 
l)lants  already  constructed  and  existing  therein,  shall  establish  a  board  of 
three  trustees,  to  be  known  as  the  trustees  of  public  affiairs,  who  shall  be 
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appointed  by  the  mayor  and  confirmed  by  council  and  shall  hold  their 
office  for  a  term  of  three  years;  and  the  first  appointment  thereunder 
shall  be  made  on  the  15th  day  of  April,  1903,  and  thereafter,  every  third 
year.  In  case  of  any  vacancy  from  death,  resignation  or  otherwise,  the 
same  shall  be  filled  for  the  unexpired  term  in  like  manner  as  the  original 
appointments  were  made. 

*\Said  board  shall  organize  by  electing  one  of  its  number,  president, 
and  shall  have  authority  to  elect  a  clerk,  who  shall  be  know-n  as  the  clerk 
of  the  board  of  trustees  of  public  aflFairs.  Said  board  shall  have  all  the 
powers  and  perform  all  the  duties  that  are  provided  to  be  performed  by 
the  trustees  of  water  works  in  sections  2407,  2409,  2410,  241 1,  2412,  2413, 
2414,  2415.  2416,  2417,  2418,  2419,  2420,  2421,  2422,  2423,  2424,  2425, 
2426,  2427,  2428,  2429.  2430,  2431,  2432,  2433,  2434  and  2435  of  the 
Revised  Statutes  of  Ohio,  and  such  other  duties  as  may  be  prescribed 
by  law  not  inconsistent  herewith." 

On  roll-call,  the  motion  was  carried ;  twelve  ayes,  four  nays. 

The  report  of  the  sub-committee  on  health  w^as  next  taken  up,  the 
report  being  read  by  Mr.  Hypes. 

On  motion,  the  report  is  re-conmiitted  to  the  same  sub-committee  for 
further  action. 

Mr.  Denman  moved  that  the  vote  by  which  section  78  was  adopted, 
be  reconsidered  by  the  committee.  The  motion  was  seconded  and  pre- 
vailed. 

Mr.  Denman  then  moved  to  amend  section  78  by  inserting  in  line  841, 
at  the  end  of  the  line,  the  following:  "Provided,  however,  that  this  shall 
not  apply  to  the  ordering  of  an  election,  or  direction  by  council  to  any 
board  or  officer  to  furnish  council  with  information  as  to  the  affairs  of 
any  department  or  office."    Amendment  carried. 

When  so  amended,  the  section  reads  as  follows : 

Section  78.  The  action  of  council  shall  be  by  ordinance  or  resolu- 
tion, and  on  the  passage  of  every  ordinance  or  resolution  the  vote  shall 
be  taken. by  "yeas"  and  "nays,"  and  entered  upon  the  journal.  No  ordi- 
nance shall  be  passed  by  council  without  the  concurrence  of  a  majority 
of  all  members  elected  thereto;  provided,  however,  that  this  shall  not 
apply  to  the  ordering  of  an  election,  or  direction  by  council  to  any  board 
or  officer  to  furnish  council  with  information  as  to  the  affairs  of  any 
department  or  office.  Xo  ordinance  or  resolution  granting  a  franchise, 
or  creating  a  right,  or  involving  the  expenditure  of  money,  or  the  levying 
of  any  tax,  or  for  the  purchase,  lease,  sale,  or  transfer  of  property,  shall 
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be  passed,  unless  the  same  shall  have  been  read  on  three  diflferent  days, 
and  with  respect  to  any  such  ordinance  or  resolution,  there  shall  be  no 
authority  to  dispense  with  this  rule,  except  by  a  three-fourths  vote  of  all 
members  elected  thereto." 

When  so  amended,  the  section  was  adopted. 

By  consent  of  the  committee,  Mr.  Chapman  proposed  the  following 
amendment  to  section  109 : 

Insert  in  line  1247,  after  the  word  "qualified,"  the  following:  "Pro- 
aided,  that  where  there  is  now  a  police  court,  the  judge  of  said  court 
shall  continue  to  serve  until  the  expiration  of  the  term  for  which  he  was 
elected,  with  all  the  powers  and  duties  conferred  by  this  act."  Amend- 
ment lost. 

The  committee  then  proceeded  to  the  consideration  of  the  merit  sys- 
tem, as  embodied  in  the  report  of  the  sub-committee  on  the  merit  system. 

Mr.  Bracken  moved  that  the  lollowing  be  substituted  for  the  amend- 
ments and  sections  proposed  in  the  report  of  the  sub-conmiittee : 

Section  141.  That  the  council  of  any  city  in  this  state  may  by 
ordinance  declare  the  necessity  for  the  establishment  and  maintenance 
of  a  civil  service  commission;  and  thereupon  there  shall  be  appointed 
by  the  council  a  board  of  commissioners  who  shall  be  known  as  the 
civil  service  commission  of  such  city.  The  members  of  the  commis- 
sion shall  be  elected  by  the  city  council,  and  shall  serve  one  until  the 
expiration  of  four  years;  one  until  the  expiration  of  three  years;  one 
until  the  exipration  of  two  years;  and  one  until  the  expiration  of  one 
year  from  the  first  day  of  September  following  their  election,  and  until 
their  respective  successors  are  appointed  and  qualified. 

Such  commissioners  shall  have  been  electors  and  residents  of  such 
cities  for  two  years  prior  to  their  election;  and  in  every  year  thereafter 
the  council  of  such  cities  shall  elect,  in  the  month  of  August,  one  per- 
son to  serve  as  commissioner  for  four  years  from  the  first  day  of  Sep- 
tember, and  until  his  successor  is  elected  and  qualified. 

Any  vacancy  in  the  office  of  commissioner  shall  be  filled  for  the 
unexpired  term  by  election  by  the  city  council.  All  elections,  both  orig- 
inal and  to  fill  vacancies,  shall  be  so  made  that  not  more  than  two  com- 
missioners shall  be  members  of  the  same  political  party;  and  the  orig- 
inal appointments  shall  be  made  so  that  the  commissioners  appointed 
for  a  term  of  one  year  and  three  years,  respectively,  shall  not  be  mem- 
bers of  the  same  political  party  as  the  commissioners  appointed  for  a 
term  of  two  years  and  four  years,  respectively. 
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The  council  may  remove  any  commissioner  for  incompetency,  neg- 
lect of  duty,  malfeasance  in  office,  habitual  drimkenness,  gross  im- 
morality, or  any  manifest  failure  on  the  part  of  any  commissioner  to 
-enforce  the  provisions  of  this  act,  but  the  accused  shall  have  the  right 
to  a  hearing  before  council,  and  notice  of  the  filing  of  charges  shall  be 
served  upon  the  accused  not  less  than  days  before  the  date  set  for 
the  hearing  of  the  charges. 

Section  141-1.  Said  commissioners  shall  hold  no  other  public  office 
or  public  employment.  The  council  shall  fix  the  compensation  for  the 
-actual  services  necessary  in  the  discharge  of  the  duties  of  the  said 
commissioners.  Said  commission  shall  appoint  a  secretary  who  shall 
perform  such  duties  as  shall  be  necessary  to  carry  out  the  provisions 
of  this  act,  and  council  shall  fix  his  compensation. 

Section  141-2.  The  commission  shall  classify  all  of  the  employes  of 
the  departments  of  fire,  police,  health,  water-works,  and  engineering  in 
the  service  of  such  cities.  The  commission  shall  also  at  any  time  classify 
-any  other  office,  place  or  appointment  in  any  other  department  in  the 
<:ity  service  upon  proper  authorization  from  the  council  of  such  city; 
but  the  classified  service  of  such  city  shall  not  include  the  positions  of 
officers  who  are  the  departmental  heads  of  such  city,  or  stenographers 
thereof. 

Said  commission  shall  have  power  to,  and  shall  forthwith  make 
rules  to  carry  out  the  purposes  of  this  act  and  for  the  regulating  ex- 
aminations and  appointments  to  fill  any  and  all  vacancies  in  the  classified 
^service  of  such  city,  in  accordance  with  its  provisions;  provided  no 
■educational  test  shall  be  made  for  an  applicant  other  than  that  actually 
needed  for  the  particular  position  applied  for. 

Section  14 1-3.  All  applicants  for  appointment  to  the  classified  ser- 
vice of  such  city  shall  be  subject  to  examination,  which  examination 
shall  be  Ampetitiye,  public,  and  open  to  all  citizens,  with  special  limi- 
tations as  to  age,  health,  habits  and  moral  character  (said  examination 
as  to  health  being  under  the  supervision  of  physicians).  No  question 
in  any  examination  shall  relate  to  political  or  religious  opinions  or  affilia- 
tions. 

In  so  far  as  conditions  of  good  administration  may  warrant  vacancies 
in  any  grade  above  the  lowest  shall  be  filled  by  promotion,  and  to 
that  end  public  and  competitive  examinations  shall  be  held  open  to  the 
members  of  the  lower  grades. 
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Section  141-4.  In  case  of  any  vacancy  in  the  classified  service, 
notice  shall  be  given  the  commission  within  five  days  by  the  appointing 
power,  and  thereupon  the  commission  shall  certify  in  writing,  to  the 
appointing  power  the  name,  address  and  grade  of  not  to  exceed  three 
candidates  for  such  vacancy,  whose  names  shall  stand  highest  on  the 
proper  register,  and  it  shall  then  be  the  duty  of  the  appointing  power 
to  appoint  on  probation  one  of  such  candidates  so  certified.  Provided, 
however,  that  if  the  appointing  power  satisfies  the  commission  that 
there  is  reasonable  ground  for  the  belief  that  any  candidate  so  certified 
is  unfit,  his  name  shall  be  stricken  from  the  register,  and  another  man 
shall  be  certified  in  its  place  in  like  manner. 

No  appointment,  promotion,  or  removal  in  the  classified  service  shall 
be  influenced  in  any  manner  by  the  political  or  religious  opinions  or 
affiliations  of  such  candidates. 

Section  141-5.  No  officer  or  employe  within  the  classified  service 
of  such  city  shall  be  removed,  reduced  in  rank,  suspended,  or  otherwise 
punished,  except  from  some  cause  relating  to  his  moral  character,  of 
his  suitableness  to  perform  the  duties  of  his  office.  The  order  of  such 
removal,  reduction  in  rank,  suspension,  or  other  punishment,  shall  be 
made  in  writing,  and  a  copy  thereof  filed  with  the  mayor.  Provided, 
however,  that  any  such  officer  or  employe  may  appeal  from  such  order 
to  the  civil  service  commission  for  trial,  upon  which  appeal  said  com- 
mission shall  require  the  cause  of  such  removal,  reduction  in  rank,  sus- 
pension or  other  punishment,  to  be  certified  to  it  in  writing  with  speci- 
fications signed  by  the  person  preferring  the  charge.  A  copy  of  such 
charges  as  specified  shall  be  thereupon  served  on  the  accused  at  least 
five  days  before  the  hearing  thereon,  and  the  accused  shall  have  the 
right  to  meet  the  witnesses,  face  to  face,  and  have  compulsory  pro- 
cess to  procure  the  attendance  of  witnesses  in  his  behalf,  and  to  require 
a  speedy  trial,  and  the  production  in  evidence  of  books,  papers,  and 
records  in  his  behalf.  The  said  commission  shall  within  ten  days  sit 
and  investigate  the  charges,  and  shall  have  full  power  to  pass  upon 
the  same,  and  fix  the  punishment  of  the  accused. 

In  holding  any  such  investigation,  or  inquiry,  the  commission  shall 
have  power  to  subpoena  the  witnesses,  and  the  testimony  of  witnesses, 
the  production  of  books,  papers  pertinent  to  the  subject  matter  of  such 
investigation,  or  inquiry,  and  to  administer  oaths,  affirmations  and  wit- 
nesses and  officers,  to  subpoena  and  secure  the  attendance  of  witnesses, 
shall  be  entitled  to  like  fees  and  mileage  as  are  allowed  by  law  in  Hke 
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service  in  proceedings  before  justice  of  the  peace.  Such  fees  shall  be 
paid  out  of  any  money  in  the  city  treasury  not  otherwise  appropriated, 
and  need  not  be  repaid,  but  the  city  auditor  shall  draw  his  warrant  for 
the  payment  of  the  amount  thereof  when  the  same  shall  have  been  duly- 
certified.  Disobedience  of  any  such  subpoena  lawfully  issued  and  duly 
served,  or  refusal  of  a  witness  to  be  sworn  or  to  answer  as  a  witness 
when  lawfully  ordered,  may  be  reported  by  the  commission  to  the  court 
of  common  pleas  or  to  the  probate  court  in  and  for  the  county  in 
which  the  commission  is  sitting  at  the  time,  and  may  by  such  court  be 
punished  as  a  contempt  in  like  manner  as  if  committed  on  the  trial  of  an 
action  before  such  court.  Subpoenas  may  be  signed  and  oaths  admin- 
istered by  any  commissioner. 

Section  141-6.  Such  commission  may  designate  persons  in  the  of- 
ficial service  of  the  city  who  shall  act  as  examiners  in  any  examina- 
tion, or  it  may  appoint  as  such  examiners  persons  not  in  office.  The 
commission  may  themselves  at  any  time  act  as  such  examiners,  and 
without  appointing  examiners.  At  no  exaihination  shall  all  the  exam- 
iners be  members  of  the  same  political  party.  Said  commission  shall 
have  a  sufficient  and  suitable  office  and  rooms  for  the  fulfillment  of  its 
duties  and  holding  examinations. 

The  cost  and  charges  of  salaries  of  the  commissioners,  the  expense 
of  rent  and  supplies,  and  of  the  administration  and  enforcement  of  this 
act  incurred  by  such  commission  shall  be  borne  and  paid  by  such  city- 
out  of  its  general  fund  upon  vouchers  of  such  commission,  certified 
by  that  commissioner  whom  the  commission  may  choose  as  its  pre- 
siding officer,  specifying  in  every  voucher  the  actual  service,  items  of 
supplies  and  process  and  rates  in  detail  which  shall  be  allowed  by  the 
city  auditor,  and  upon  his  warrant  paid  by  the  city  treasurer  of  such 
city. 

Section  141-7.  The  body,  board  or  commission  in  which  is  vested 
the  legislative  power  and  authority  of  the  city  school  districts  or  of  any 
public  library  of  such  city,  may  by  resolution  provide  that  any  class  or 
classes  of  workmen,  janitors  or  other  appointees  or  employes  of  such 
school  district  or  library  board  shall,  for  the  purposes  of  this  act,  be 
treated  as  a  part  of  the  classified  service  of  such  city.  If  the  power  of 
selection  to  fill  the  position  in  any  such  class  or  classes  specified  in  such 
resolution  be  vested  by  law,  in  any  officer  or  officers  other  than  such  legis- 
lative body,  such  resolution  shall  not  take  effect  as  to  such  class  or  classes 
without  the  approval  of  such  officer  or  officers.     Upon  its  taking  effect. 
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all  provisions  of  this  act  relating  to  the  classified  service  of  such  city 
shall  be  applicable  to  the  classes  of  employes  specified  in  the  resolution, 
and  the  power  and  duties  of  the  commission  of  such  city  shall  extend 
thereto,  and  the  expenses  of  the  commission  incurred  in  connection  there- 
with shall  be  paid  by  the  board  of  education  or  library  board. 

Section  148-8.  The  commission  shall  have  power  to  make  rules  for 
the  examination  of  employes  in  office,  but  no  employe  shall  be  examined 
more  than  once  in  any  one  year.  Such  examination  shall  be  for  the 
purpose  of  testing  his  fitness  to  perform  the  duties  of  his  position,  and 
:amy  employe  who  fails  to  pass  such  examination  shall  be  discharged. 

Mr.  Williams  moved  that  the  matter  of  the  merit  system  as  proposed 
by  Mr.  Bracken,  of  Franklin,  ih  his  amendment,  be  indefinitely  postponed. 
Motion  seconded. 

1-ater^  with  the  consent  of  the  second,  Mr.  Williams  withdrew  his 
:aiiotlon  to  indefinitely  postpone. 

The  question  being  on  the  substitute  offered  by  the  member  from 
T**ranklin,  a  roll-call  vote  was  demanded.  The  motion  was  lost;  ayes, 
ssix ;  nays,  thirteen. 

The  question  recurring  on  the  adoption  of  the  report  made  by  tlie 
sub-committee  on  the  merit  system,  the  report  was  adopted  as  amended, 
reading  as  follows: 

MERIT  SYSTEM  OF  APPOINTMENTS. 

Section  141-1.  (Commissioners  appointed.)  The  governor  shall 
appoint  four  persons  to  be  merit  system  commissioners,  who  have  been 
electors  and  residents  of  the  State  for  five  years  prior  to  their  appoint- 
ment, who  shall  servQ,  one  until  the  expiration  of  four  years,  one  until 
the  expiration  of  three  years,  one  until  the  expiration  of  two  years,  and 
one  until  the  expiration  of  one  year  from  the  first  day  of  July,  1903,  and 
until  their  respective  successors  are  appointed  and  qualified;  and  in  the 
year  1904,  and  in  every  year  thereafter,  the  governor  shall,  in  June  there- 
of, in  like  manner  appoint  one  person  to  serve  as  such  commissioner  for 
four  years  from  the  first  day  of  July  in  the  July  next  ensuing,  and  until  his 
successor  is  appointed  and  qualified.  Any  vacancy  in  the  office  of  commis- 
sioner shall  be  filled  for  the  unexpired  term  by  appointment  as  above  pro- 
vided. All  appointments,  both  original  and  to  fill  vacancies,  shall  be  so  made 
that  not  more  than  two  commissioners  shall,  at  the  time  of  any  appoint- 
ment, he  members  of  the  same  political  party.  The  govtmor  may,  also. 
remove  any  commissioner  for  incompentence,  neglect  of  duty,  malfeas- 


Afternoon  Session,  September  23,  ip02,  741 

ance  in  office,  habitual  drunkenness,  or  gross  immorality ;  and  any  mani- 
fest failure  on  the  part  of  any  commissioner  to  enforce  the  provisions 
of  this  chapter  according  to  its  true  intent  and  purpose  shall  be  deemed 
incompetence;  and  when  the  removal  of  any  commissioner  is  made,  the 
governor  shall  file  a  written  statement  of  the  cause  or  causes  for  such 
removal  in  his  office.  Each  commissioner  shall  receive  a  salary  of  two 
thousand  dollars  per  annum;  and  each  of  said  commissioners  shall  be 
paid  his  necessary  traveling  expenses  incurred  in  the  discharge  of  his 
duty  as  a  commissioner,  to  be  audited  by  the  governor  and  to  be  paid 
on  his  order.  The  salaries  and  expenses  of  the  commission  and  of  the 
officers  cdnnected  therewith,  shall  be  advanced  and  paid  by  the  state  out 
of  the  treasury  thereof;  and  shall  be  collected  by  the  auditor  of  state 
as  other  taxes  are  collected  for  state  purposes  from  the  cities  of  the 
state.  All  local  expenses  shall  be  borne  by  each  city  in  which  it  is  in- 
curred. The  office  of  said  commission  shall  be  in  the  state  house  at 
Columbus,  Ohio.  *  ^ 

Section  141-2.  Three  commissioners  shall  constitute  a  quonini. 
Said  commissioners  shall  hold  no  other  lucrative  office  or  employment 
under  the  United  States,  State  of  Ohio,  county  or  any  municipal  corpo- 
ration or  political  division  thereof,  and  shall,  before  entering  upon  the 
discharge  of  their  duties,  take  the  oath  prescribed  by  the  constitution  of 
the  state,  and  shall  each  give  bond  to  the  state  of  Ohio  with  security  to 
be  approved  by  the  governor,  conditioned  for  the  faithful  performance 
of  his  duties  as  such  commissioner  in  the  sum  of  two  thousand  dollars^ 

Section  141-3.     (Classification.)     The  commission  shall,  without  de- 
lay, organize,  and  shall  within  ninety  days  thereafter  classify  all  offices-' 
and  places  of  appointment  and  employment  in  each  city  in  the  depart- 
ments of  public  safety,  with  reference  to  the  examination  hereinafter^ 
provided  for.     The  offices,  employment  and  places  so  classified  by  the 
commission  shall  constitute  the  classified  service  of  the  city  and  no  ap-  * 
pointment  to  such  office,  employment  or  places  shall  be  made,  except 
under  and  according  to  the  rules  hereinafter  mentioned.     Immediately 
upon  the  organization  of  said   commission,  each  city  officer  or  board, 
whose  department  is  under  the  merit  system  shall  furnish  to  said  com- 
mission a  list  of  all  officers,  employment  and  places  in  any  way  connected 
with  his  office,  within  said  classified  service,  with  the  names  of  the  incum- 
bents, their  compensation  and  the  nature  of  their  duties ;  and  e\'ery  snch 
officer  or  other  person  in  the  employment  of  the  city  shall  from  time  to 
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time  promptly  furnish  the  said  commission  in  writing  at  their  request, 
all  other  information  desired  by  it  for  the  proper  fulfillment  of  its  duties. 

Section  141-4.  (Application.)  Every  application,  in  order  to  en- 
title the  applicant  to  appear  for  examination  or  to  be  examined,  must 
state  in  his  or  her  own  handwriting  the  facts  under  oath,  on  the  follow- 
ing subjects:  (i)  Full  name;  residence  and  postoffice  address;  (2) 
Citizenship;  (3)  Age;  (4)  Place  of  birth;  (5)  Health  and  physical 
capacity  for  the  public  service;  (6)  Previous  employment  in  the  public 
service;  (7)  Business  or  employment  and  residence  for  the  previous 
five  years;  (8)  Education;  (9)  Such  other  information  shall  be  fur- 
nished by  the  applicant  as  may  reasonably  be  required  by  the  board  touch- 
ing the  applicant's  fitness  for  the  public  service. 

Section  141-5.  (Eligibility.)  No  person  habitually  using  intoxicat- 
ing beverages  to  excess  shall  be  appointed  to,  or  retained  in  any  office, 
appointment  or  employment  to  which  the  provisions  of  this  chapter  are 
applicable ;  nor  shall  any  vendor  of  intoxicating  liquor  be  so  appointed  or 
retained.  No  person  shall  be  appointed  to  or  employed  in  any  office 
to  which  the  provisions  of  this  chapter  are  applicable  within  one  year 
after  his  conviction  of  any  offense  against  the  laws  of  this  state;  and  if 
any  person  holding  such  an  appointment  or  in  any  such  employment  shall 
be  convicted  of  the  violation  of  any  such  law,  he  shall  be  immediately 
discharged  by  the  director  or  board  in  whose  department  he  is  serving. 

Section  141-6.  (Rules).  Said  commission  shall  make  rules  to  carry 
out  the  purposes  of  this  chapter,  and  for  examinations,  appointments,  pro- 
motions and  removals  in  accordance  with  its  provisions.  One  of  the  said 
rules  shall  provide  that  any  personal  solicitation  of  any  officer  or  mem- 
ber of  said  board,  or  of  the  appointing  power,  in  favor  of  any  candidate, 
by  any  person  whosoever,  unless  fraudulently  done  in  order  to  injure  him, 
shall  be  taken  and  be  deemed  to  have  been  done  at  the  instance  of  the 
candidate  himself,  and  shall  disqualify  him  from  competing  at  any  examina- 
tion for  an  appointment  for  and  during  one  year  thereafter.  This  com- 
mission may,  from  time  to  time,  make  changes  in  the  original  rules,  and  all 
such  examinations  shall,  except  as  in  this  chapter  otherwise  provided,  be 
by  or  under  the  direction  of  said  commission,  and  all  rules  and  all  changes 
therein  shall  forthwith  be  printed  for  distribution  by  said  commission,  and 
the  commission  shall  give  notice  of  the  place  or  places  where  said  rules 
may  be  obtained,  by  publication  in  a  newspaper  published  in  each  city  or  of 
general  circulation  therein,  and  in  each  such  publication  there  shall  be 
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specified  the  date,  not  less  than  ten  days  subsequent  to  the  date  of  such 
publication,  when  said  rules  shall  go  into  operation. 

Section  141-7.  (Examination).  All  applicants  for  offices  or  places, 
or  for  employment  in  such  classified  service  shall  be  subjected  to  examina- 
tion, which  shall  be  public,  competitive  and  free  to  all  citizens  of  the  United 
States,  with  specified  limitations  as  to  residence,  age,  health,  habits  and 
moral  character ;  provided,  that  no  educational  test  shall  be  made  for  an 
applicant  other  than  that  actually  needed  for  the  particular  position  he 
applies  for.  Such  examinations  shall  be  practical  in  their  character  and 
shall  relate  to  those  matters  which  will  fairly  test  the  relative  capacity  of 
the  persons  examined  to  discharge  the  duties  of  the  positions  to  which 
they  seek  to  be  appointed,  and  may  include  tests  of  physical  qualifications 
and  health,  and  when  appropriate,  of  manual  skill.  No  question  in  any 
examination  shall  relate  to  political  or  religious  opinions  or  affiliations. 
The  commission  shall  control  all  examinations  and  whenever  an  examina- 
tion is  to  take  place,  may  designate  four  persons,  residents  of  such  city, 
to  be  examiners,  no  more  than  two  of  whom  shall  belong  to  the  same 
political  party,  and  it  shall  be  the  duty  of  such  examiners  to  conduct  such 
examinations  .as  the  conmiissioncrs  may  direct,  and  to  make  return  or  re- 
port thereof  to  the  commission  and  the  commission  may  at  any  time  re- 
move any  member  of  said  local  examining  board ;  or  the  commissioners 
may  themselves  act  as  such  commisisoners. 

Section  141-8.  (Notice  of  Examinations).  Notice  of  the  time  and 
place  and  general  scope  of  every  examination,  shall  be  given  by  the  com- 
mission or  local  examining  board,  by  publication  once  each  week  for  two 
weeks  preceding  such  examination,  in  at  least  two  daily  newspapers  of 
different  politics  published  in  such  city  or  of  general  circulation  therein, 
and  such  notice  shall  also  be  posted  by  said  commission  in  a  conspicuous 
place  in  the  office  of  the  clerk  of  the  city  council,  two  weeks  before  such 
examination.  Such  further  notice  of  examinations  may  be  given  as  the 
commission  shall  prescribe. 

Section  141-9.  (Registers).  From  the  returns  or  reports  of  the 
examiners,  or  from*  the  examinations  made  by  the  commission,  the  com- 
mission shall  prepare  a  register  for  each  grade,  or  class  of  positions  in  the 
classified  service  of  each  city  of  the  persons  whose  general  average  standing 
upon  examination  for  such  grade  or  class  is  not  less  than  the  minimum 
fixed  by  the  rules  of  such  commission,  and  who  are  otherwise  eligible; 
and  such  persons  shall  take  rank  upon  the  register  as  candidates  in  the 
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order  of  th^ir  relative  excellence  as  determined  by  examination,  without 
reference  to  priority  of  the  time  of  examination. 

Section  141-10.  (Promotions).  The  commission  shall,  by  its  rules, 
provide  for  promotions  in  such  classified  service,  on  the  basis  of  ascertained 
merit  and  seniority  in  service  and  examination,  and  shall  provide  in  all 
cases  where  it  is  practicable,  that  vacancies  shall  be  filled  by  promotion. 
Examinations  for  promotion  may  be  either  competitive  or  non-competi- 
tive, as  the  commission  may  determine,  among  members  of  the  next  lower 
rank,  and  it  shall  be  the  duty  of  the  commission  to  submit  to  the  appointing 
power  the  names  of  not  more  than  three  applicants  having  the  highest 
rating  for  each  promotion.  The  method  of  examination,  and  the  rules 
governing  the  same  and  the  method  of  certifying,  shall  be  the  same  as 
provided  for  applicants  for  original  appointment,  or  such  examinations 
may  be  non-competitive  as  provided  by  this  section. 

Section  141 -11.  (Appointment  to  classified  service).  The  head  of 
the  department  of  office  in  which  the  position  classified  under  this  chapter 
is  to  be  filled,  or  officer  whose  duties  include  the  appointment  of  sub- 
ordinates, shall  notify  said  commission  of  that  fact,  and  said  commission 
shall  certify  to  the  appointing  officer  the  names  and  addresses  of  the  three 
candidates  standing  highest  upon  the  register  for  the  class  or  grade  to 
which  said  position  belongs.  The  appointing  officer  shall  notify  said  com- 
mission of  each  position  to  be  filled,  separately,  and  shall  fill  such  place  by 
appointment  of  one  of  the  persons  certified  to  him  by  said  commission 
therefor,  which  appointment  shall  be  on  probation  for  a  period  to  be  fixed 
by  said  rules.  Such  commission  may  strike  off  names  of  candidates  from 
the  register  after  they  have  remained  thereon  for  more  than  two  years. 
At  or  before  the  expiration  of  the  period  of  probation,  the  head  of  the 
department  or  office  in  which  a  candidate  is  employed  may,  by  and  with 
the  consent  of  said  commission,  discharge  him,  upon  giving  in  writing  his 
reason  to  said  commission  therefor.  If  he  is  not  then  discharged,  his  ap- 
pointment shall  be  deemed  complete.  To  prevent  the  stoppage  of  public 
business,  or  to  meet  extraordinary  exigencies,  the  head  of  the  department 
or  office  may,  except  as  otherwise  provided  in  this  act,  with  the  approval  of 
the  commission,  make  temporary  appointments  to  remain  in  force  not 
exceeding  ten  days,  or  only  until  regular  appointments  under  the  pro- 
visions of  this  chapter  can  be  made. 

Section  141-12.  (Removals).  No  officer  or  emplye  in  the  clas- 
sified service  of  any  city,  shall  be  removed  or  discharged  except  for 
cause;    removal  of  clerks  of  he  city  treasurer  shall  be  made, by  such 


Afternoon  Session^  September  23,  1902,  746 

treasurer,  clerks  of  the  police  clerk  by  such  police  clerk;  officers,  clerks 
and  employes  serving  in  any  departments  of  the  city,  mcluded  within  the 
merit  system,  by  the  heads  of  the  department  respectively,  and  all  other 
officers  and  employes,  as  provided  within  this  act,  and  the  cause  of 
removal  of  any  person  included  within  the  merit  system,  shall  be  forth- 
with stated  in  writing  by  the  officer  making  the  same,  and  shall  be  filed 
with  the  commissioners  at  their  office  and  shall  be  open  to  public  in- 
spection. No  officer,  secretary,  clerk,  surgeon,  patrolman,  fireman  or 
other  employe  now  serving  in  the  police  or  fire  departments  of  any  city 
in  the  shall  be  removed  or  reduced  in  ranjc  or  pay  except  in  accord- 
ance with  the  provisions  of  this  act. 

Section  141 -13.  (Reports  to  the  Commission.)  Immediate  notice 
in  writing  shall  be  given  by  the  appointing  power,  to  said  commission,  of 
all  appointments,  permanent  or  temporary,  made  in  such  classified  ser- 
vice, and  all  transfers,  promotions,  resignations  or  vacancies  from  any 
cause  in  such  service,  and  of  the  date  thereof;  and  a  record  of  the  same 
shall  be  kept  by  said  commission.  When  any  office  or  place  of  employ- 
ment is  created  or  abolished,  or  the  compensation  attached  thereto  altered, 
the  officer  or  board  making  such  change  shall  immediately  report  in 
writing  to  said  commission. 

Section  141-14.  (Investigation.)  The  commission  or- anyone  ap- 
pointed by  it,  shall  investigate  ihe  enforcement  of  this  chapter  and  of  its 
rules,  and  the  action  of  the  examiners  herein  provided  for,  and  the  con- 
duct and  action  of  the  appointees  in  the  classified  service  in  each  city, 
and  may  inquire  as  to  the  nature,  tenure  and  compensation  of  all  offices 
and  places  in  the  public  service  thereof.  In  the  course  of  such  investi- 
gation each  commissioner  or  such  appointee  shall  have  power  to  admin- 
ister oaths,  and  said  commission  or  appointee  shall  have  power  to  secure 
by  its  subpvTena  both  the  attendance  and  testimony  of  witnesses  and  the 
production  of  books  and  papers  relevant  to  such  investigation.  Such 
subpoena  shall  be  served  by  any  officer  authorized  to  serve  civil  process. 

Section  141-15.  (Report  by  commission.)  Said  commission  shall, 
on  the  first  day  of  April  of  each  year,  make  to  the  governor  a  report 
showing  its  action,  the  rules  in  force,  the  practical  effects  thereof,  and 
any  suggestions  it  may  approve  for  the  more  effectual  accomplishment 
of  the  purposes  of  this  chapter.  *  The  governor  may  require  a  report 
from  said  commission  at  any  other  time. 

Section  141-16.  (Chief  examiner.)  Said  commission  shall  employ 
a  chief  examiner,  whose  duty  it  shall  be,  under  the  direction  of  the  com- 
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mission,  to  superintend  all  examinations  held  in  each  city  under  this 
chapter,  and  who  shall  perform  such  other  duties  as  the  commission  shall 
prescribe ;  and  may  also  employ  a  clerk  and  a  stenographer,  at  a  salary 
not  exceeding  one  thousand  dollars  per  year  for  each.  The  chief  exam- 
iner shall  be  ex-officio  secretary  of  said  commission,  under  the  direction 
of  such  commission. 

Section  141-17.  (Officers  to  aid  —  rooms.)  All  officers  of  each  city 
shall  aid  said  commission  in  all  proper  ways  in  carrying  out  the  provis- 
ions of  this  chapter,  and  the  city  council  shall  cause  suitable  rooms  to  be 
provided  for  the  use  of  said  commission  at  the  expense  of  said  city. 

Section  141- 18.  (Duties  of  secretary.)  The  secretary  of  the  com- 
mission shall  keep  the  minutes  of  its  proceedings,  preserve  all  reports 
made  to  it,  keep  a  record  of  all  examinations  held  under  its  direction, 
and  perform  such  other  duties  as  the  commission  shall  prescribe. 

Section  141 -19.  (Salaries  and  expenses.)  The  chief  examiner  shall 
receive  a  salary  of  three  thousand  dollars  a  year  and  shall  be  paid  his 
necessary  traveling  expenses  incurred  in  the  discharge  of  his  official 
dutic^s.  Any  person  serving  as  an  examiner,  or  as  a  member  of  the  board 
of  examiners  shall  receive  compensation  for  every  day  actually  and  neces- 
sarily spent  in  the  discharge  of  his  duty  as  an  examiner  at  the  rate  of  not 
to  exceed  five  dollars  a  day,  to  be  fixed  by  the  commission.  A  sufficient 
sum  of  money  shall  be  appropriated  each  year  by  the  council  of  each 
city,  to  carry  out  the  provisions  of  this  chapter  in  such  city,  and  the  city 
council  shall  make  the  necessary  levy  therefor. 

Section  141-20.  (Frauds  prohibited.)  No  person  or  officer  shall 
wilfully  or  corruptly  by  himself  or  in  co-operation  with  one  or  more 
persons,  defeat,  deceive  or  obstruct  any  person  in  respect  to  his  right  to 
examination,  or  falsely  or  corruptly  mark,  grade  or  estimate  or  report 
upon  the  examination  or  proper  standing  of  any  person  examined  here- 
under, or  aid  in  so  doing,  or  wilfully  or  corruptly  make  any  false  rep- 
resentation concerning  the  same,  or  concerning  the  person  examined,  or 
wilfully  or  corruptly  furnish  to  any  person  any  special  or  secret  infor- 
mation for  the  purpose  of  either  improving  or  injuring  the  prospects 
or  chances  of  any  person  so  examined  or  to  be  examined,  being  appointed, 
employed  or  promoted,  or  wilfully  personate  any  other  person,  or  permit 
or  aid  in  any  manner  any  other  person  to  personate  him,  in  connection 
with  any  examination  or  registration  or  application)'  or  request  to  be 
examined  or  registered,  or  who  shall  make  known  or  assist  in  making 
known  to  any  applicant  for  examination  in  advance  of  such  examinaticMi, 
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any  question  to  be  asked  on  such  examination,  shall  for  each  offense  be 
deemed  guilty  of  a  misdemeanor. 

Section  141 -21.  (Payment  for  places  prohibited.)  No  applicant 
for  appointment  in  said  classified  service  either  directly  or  indirectly, 
shall  pay  or  promise  to  pay  any  money  or  other  valuable  thing  to  any 
person  whomsoever  for  or  on  account  of  his  appointment,  or  proposed 
appointment,  and  no  officer  or  employe  shall  pay  or  promise  to  pay,  either 
directly  or  indirectly,  to  any  person  any  money  or  valuable  thing  what- 
soever for  or  on  account  of  his  promotion. 

Section  141-22.  (Recommendation  in  consideration  of  Polilical 
Service  Prohibited.)  No  applicants  for  appointment  or  promotion  in 
said  classified  service,  shall  ask  for  or  receive,  a  recommendation  or  as- 
sistance from  any  officer  or  employe  in  said  service,  or  from  any  per- 
son, upon  the  consideration  of  any  political  service  rendered  or  to  be 
rendered  to  or  fur  any  such  person,  or  for  the  promotion  of  such  person 
to  any  office  or  appointment. 

Section  141-23.  (No  officer  to  solicit  or  receive  political  contri- 
butions.) No  officer  or  employe  in  the  classified  service  of  any  city  shall 
solicit,  orally  or  by  letter,  or  receive,  or  be  in  any  manner  concerned 
in  soliciting  or  receiving  any  assessment,  subscription  or  contribution 
for  any  party  or  political  purpose  whatsoever. 

Section  141-24.  (No  person  to  solicit  political  contributions  from 
officers  or  employes.)  No  person  shall  solicit,  orally,  or  by  letter,  or  be 
in  any  manner  concerned  in  soliciting  any  assessment  contribution  or 
payment,  for  any  party  or  any  political  purpose  whatsoever,  from  any 
officer  or  employe  in  the  classified  service  in  any  department  of  the 
city  government  of  any  city. 

Section  141-25.  (Assessments  and  contributions  in  public  offices 
forbidden.)  No  person  shall  in  any  room  or  building  occupied  for 
the  discharge  of  official  duties  by  any  officer  or  employe  in  the  classified 
service  of  any  city,  solicit,  orally  or  by  written  communication,  de- 
livered therein,  or  in  any  other  manner,  or  receive  any  contribution  of 
money  or  other  thing  of  value,  for  any  party  or  political  purpose  what- 
soever. No  officer,  agent,  clerk  or  employe  under  the  government  of 
such  city,  who  may  have  charge  or  control  of  any  building,  office  or 
room,  occupied  for  any  purpose  of  said  government,  shall  permit  any 
person  to  enter  the  same  for  the  purpose  of  therein  soliciting  or  de- 
livering written  solicitations  for  receiving  or  giving  notice  of  any  politi- 
cal assessments. 
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Section  141-26.  (Payment  of  political  assessments  to  public  officers 
prohibited.)  No  officer  or  employe  in  the  classified  service  of  any  city 
shall,  directly  or  indirectly,  give  or  hand  over  to  any  officer  or  employe 
in  said  service,  or  to  any  senator  or  representative  or  councilman  any 
money  or  other  valuable  thing,  on  account  of  or  to  be  applied  to  the 
promotion  of  any  party  or  political  object  whatever. 

Section  141-27.  (Abuse  of  official  influence  prohibited.)  No  of- 
ficer or  employe  in  the  classified  service  of  "any  city  shall  discharge  or 
degrade  or  promote,  or  in  any  manner  change  the  official  rank  or  com- 
pensation of  any  officer  or  employe,  or  promise  or  threaten  to  do  so 
for  giving  or  withholding  or  neglecting  to  make  any  contributions  of 
money  or  other  valuable  thing  for  any  party  or  political  purpose,  or 
for  refusal  or  neglect  to  render  any  party  or  political  service. 

Section  141-28.  (Abuse  of  political  influence  prohibited.)  No 
person  while  holding  any  office  in  the  classified  service  in  the  govern- 
ment of  any  city,  or  in  nomination  for,  or  while  seeking  a  nomination 
for,  or  appointment  to  any  such  office,  shall  corruptly  use  or  promise 
to  use,  either  directly  or  indirectly,  any  official  authority  or  influence 
(whether  then  possessed  or  merely  anticipated)  in  the  way  of  conferring 
upon  any  person,  or  in  order  to  secure  or  aid  any  person  in  securing 
any  office  or  public  employment,  or  any  nomination,  confirmation,  pro- 
motion or  increase  of  salary  upon  the  consideration  or  condition  that 
the  vote  or  political  influence  or  action  of  the  last  named  person  or  any 
other  shall  be  given  or  used  in  behalf  of  any  candidate,  officer  or  party, 
or  upon  any  other  corrupt  condition  or  consideration. 

Section  141-29.  (City  clerk,  etc.)  No  city  clerk,  auditor  or  ac- 
counting officer  of  any  city  shall  allow  the  claim  of  any  public  officer 
for  services  of  any  deputy  or  other  person  employed  in  the  classified 
service  in  violation  of  the  provisions  of  this  chapter. 

Section  141-30.  (Appointments  and  removals  to  be  certified.)  The 
commission  shall  certify  to  the  auditor  all  appointments  to  offices  and 
places  ill  the  classified  service  of  each  city,  and  all  vacancies  occurring 
therein,  whether  by  dismissal,  removal,  resignation  or  death. 

Section  141-31.  (Payment  of  salaries,  etc.)  No  city  clerk,  audi- 
tor or  accounting  officer  of  any  city  shall  approve  the  payment  of,  or 
be  in  any  manner  concerned  in  paying  any  salary  or  w^ages  to  any 
person  for  services  as  an  officer  or  employe  of  any  city,  unless  such 
person  is  occupying  an  office  or  place  of  employment  according  to  the 
provisions  of  law  and  is  entitled  to  payment  therefor.     No  treasurer  or 
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other  officer  or  agent  of  any  city  shall  wilfully  pay,  or  be  in  any  man- 
ner concerned  in  paying  to  any  person  any  salary  or  wagres  for  services 
as  an  officer  or  employe  of  any  city,  unless  such  person  is  occupying  an 
office  or  place  of  employment  as  according  to  the  provisions  of  law  and 
is  entitled  to  payment  therefor ;  and  no  payment  made  in  violation  hereof 
shall  be  allowed  to  such  treasurer  or  paying  officer  in  his  accounts  with 
the  city. 

Section  141-32.  (Compelling  testimony  of  witnesses,  production 
of  books,  etc.)  Any  person  who  shall  be  served  with  a  subpoena  to 
appear  and  testify,  or  to  produce  books  and  papers,  issued  by  the  com- 
mission or  by  any  ccwnmissioner,  or  by  any  person  appointed  by  or 
acting  under  the  orders  of  the  commission,  in  the  course  of  an  investi- 
gation conducted  under  the  provisions  of  Section  141 -14  of  this  chapter, 
and  who  shall  refuse  or  neglect  to  appear  or  to  testify,  or  to  produce 
books  and  papers  relevant  to  said  investigation,  as  commanded  in  such 
subpoena,  shall  be  guilty  of  a  misdemeanor  and  shall  on  conviction  be 
punished  as  provided  in  section  141-33.  The  fees  for  witnesses  for  at- 
tendance and  travel  shall  be  the  same  as  the  fees  of  witnesses  before 
the  common  pleas  court  of  this  state,  which  Jees  and  the  fees  of  the 
officer  serving  such  witnesses  shall  be  paid  from  the  appropriation  for 
the  expenses  of  the  commission.  Any  common  pleas  court  of  this  state, 
or  any  judge  thereof,  either  in  term  time,  or  vacation,  upon  application 
of  any  such  commission  or  appointee,  may  in  his  discretion  compel  the 
attendance  of  witnesses,  the  production  of  books  and  papers,  and  giving 
of  testimony  before  the  commission,  or  before  any  such  appointee,  in- 
vestigating board  or  officer,  by  attachment  for  contempt  or  otherwise 
in  the  same  manner  as  the  production  of  evidence  may  be  compelled 
before  said  court.  Eyery  person  who,  having  taken  an  oath  or  made 
affirmation  before  a  commissioner  or  officer  appointed  by  the  commis- 
sion authorized  to  administer  oaths,  shall  swear  or  affirm  wilfully,  cor- 
ruptly and  falsely,  shall  be  guilty  of  perjury,  and  upon  conviction,  shall 
be  punished  accordingly. 

Section  141-33.  (Penalties.)  Any  person  who  shall  wilfully  or 
through  culpable  negligence  violate  any  of  the  provisions  of  this  chapter, 
or  any  rule  promulgated  in  accordance  with  the  provisions  thereof,  shall 
be  guilty  of  a  misdemeanor,  and  shall,  on  conviction  thereof,  be  punished 
by  a  fine  of  not  less  than  fifty  dollars,  and  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not  exceeding 
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six  months,  or  both  such  fine  and  imprisonment  in  the  discretion  of  the 
court. 

Section  141-34.  (Penalties.  Disqualification  to  hold  office.)  If  any 
person  shall  be  convicted  under  the  next  preceding  section,  any  public 
office  or  place  of  public  employment  which  said  person  may  hold,  shall, 
by  force  of  such  conviction  be  rendered  vacant,  and  such  person  shall 
be  incapable  of  holding  any  office  or  place  of  public  employment  in 
the  classified  service  for  the  period  of  five  years  from  the  date  of 
such  conviction. 

Section  141-35.  (What  officers  to  prosecute.)  Prosecutions  for 
violations  of  this  act  may  be  instituted  either  by  the  attorney  general 
of  the  state,  the  prosecuting  attorney  for  the  county  in  which  the  offense 
is  alleged  to  have  been  committed,  or  by  the  commission  acting  through 
special  counsel  employed  by  It.  Such  suits  shall  be  conducted  and  con- 
trolled by  the  prosecuting  officers,  who  institute  them,  unless  they  re- 
quest the  aid  of  other  prosecuting  officers. 

Section  141-36.  The  council  of  any  city  shall  have  the  power  by 
ordinance,  to  include  the  employes  of  any  municipal  department  under 
the  provisions  of  Sections  141-1  to  141-35,  inclusive,  and  when  such 
employes  are  so  included,  they  cannot  thereafter  be  excepted  by  any 
municipal  authority  or  agency ;  and  provided  further,  that  if  at  any  time 
forty  per  cent  of  the  electors  of  any  municipality  shall,  by  petition^ 
request  the  council  to  submit  the  question  of  extending  the  merit  system 
to  the  employes  of  any,  or  all,  departments  of  the  municipal  government, 
the  council  shall,  by  resolution,  provide  for  submitting  such  question  at 
the  next  general  municipal  election,  if  the  majority  of  the  votes  cast  for 
such  purpose  be  in  favor  of  such  extension,  from  and  after  the  date  of 
such  election,  all  of  such  employes  shall  be  included  under  the  provisions 
of  Sections  141 -i  to  141-37,  inclusive,  and  shall  not  thereafter  be  excepted 
from  such  provisions  by  municipal  authority  or  agency. 

Section  141-37.  Any  person  in  the  classified  service  of  any  city  who 
shall  be  removed  from  his  position  of  appointment  or  employment,  shall 
have  the  right  to  appeal  from  the  decision  of  the  officer  or  board  causing 
such  removal,  to  the  commission,  within  ten  days  from  and  after  the 
(late  of  his  removal ;  provided,  however,  that  said  commission  shall  have 
the  rif^ht  to  require  such  person,  before  bringing  such  appeal,  to  give 
bond  for  the  payment  of  the  costs  of  such  appeal  in  such  amount  as 
it  may  clccm  necessary,  and  witli  sureties  to  its  approval,  and  said  appeal 
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shall  be  heard  by  said  commission  within  ten  days  from  and  after  the 
date  of  the  giving  of  such  said  bond. 

Judge  Thomas  moved,  that  in  the  organization  of  cities,  the  vote  re- 
lating to  civil  service  in  cities,  and  adopting  the  merit  system  for  cities, 
be  re-considered,  stating  that  he  wished  to  offer  an  amendment  whereby 
civil  service  would  be  excluded  from  the  departments  in  cities  of  a  popu- 
lation of  18,000  or  under. 

Mr.  Guerin  seconded  the  motion. 

Motion  carried. 

On  motion,  the  matter  of  the  merit  system,  with  reference  to  the 
department  of  public  safety,  is  re-referred  to  the  same  sub-committee  on 
the  merit  system. 

On  motion,  the  Committee  adjourned  to  9:30  A.  M.  Wednesday, 
September  24th,  1902. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Wednesday,  September  24,  1902,  9  :oo  A.  M. 

The  committee  met  pursuant  to  adjournment,  Mr.  Willis  presiding 
in  the  adsence  of  the  chairman.  The  roll  call  showed  all  the  members 
prsent  with  the  exception  of  Chairman  Comings  and  Mr.  Gear. 

Mr.  Painter,  on  behalf  of  the  sub-committee  appointed  to  consider 
the  waterworks  question,  submitted  a  new  section  to  take  the  place  of 
section  134  in  House  Bill  No.  5,  and  on  motion  the  report  of  the  com- 
mittee was  adopted. 

As  amended  and  changed,  section  134  now  reads: 

Section  134.  Nothing  in  this  act  shall  be  construed  to  alter,  repeal 
or  amend  an  act  entitled,  "An  act  to  create  a  board  of  supervision  in  the 
erection  simultaneously  of  public,  municipal  and  county  buildings,"  passed 
May  6,  1902,  or  sections  2435-1,  2435-2,  2435-3,  2435-4,  2435-5,  2435-6, 
2435-7,  2435-9,  2435-10,  2435-11,  2435-12,  2435-13,  2435-14,  2435-15, 
2435-16,  2435-17  and  2435-18  of  the  Revised  Statutes,  nor  any  other  acts 
or  parts  of  acts  authorizing  public  improvements  or  the  enlargement  or 
extension  of  waterworks,  in  any  municipality  by  a  board  of  waterworks 
trustees  heretofore  established  by  law,  having  authority  to  make  enlarge- 
ments and  extensions  of  waterworks  and  having  such  enlargements  and 
extensions  in  progress  of  construction ;  but  in  all  such  cases  said  boards 
of  supervision  in  the  erection  simultaneously  of  public,  municipal  ^nd 
county  buildings,  of  commissioners  of  waterworks  and  boards  of  water- 
works trustees  shall  continue  in  office  and  perform  all  of  the  functions  and 
duties  and  exercise  all  of  the  powers  now  possessed  by  them  until  the 
completion  of  such  improvements  in  progress  of  construction,  and  there- 
upon the  works  so  completed  shall  be  turned  over  to  the  appropriate 
authority  of  the  municipality. 

On  motion  of  Mr.  Stage,  the  following  section  was  adopted  as  sec- 
tion 134a : 

Section  134a.  \\1ienever  any  city,  or  the  county  in  wliich  anv  citv 
is  kx'ated,  contemplates  the  erection  of  buildings  for  public,  municipal  or 
county  purposes  within  the  boundaries  of  such  city,  the  council  may  pro- 

( V.Vi ) 


Morning  Session,  September  24,  igo2,  753 

vide  by  ordinance  for  the  employment  of  three  persons  to  be  named  by  the 
mayor,  of  whom  at  least  two  shall  be  architects,  the  members  of  which 
board  shall  be  employed  for  a  term,  at  a  salar}'  not  exceeding  five  thou- 
sand dollars  ($5,000.00)  per  annum  each,  to  be  fixed  by  the  ordinance  pro- 
viding for  the  employment  of  such  persons,  which  compensation  shall  be 
paid  by  the  city  from  the  general  fund. 

Such  persons  shall  have  the  supervision  and  control  of  the  location 
of  all  public,  municipal  or  county  buildings  to  be  erected  upon  ground 
acquired  within  the  limits  of  the  city,  and  shall  have  control  of  the  size, 
height,  style  and  general  appearance  of  all  such  buildings  for  the  purpose 
of  procuring  in  their  location  and  erection  the  greatest  degree  of  useful- 
ness, safety  and  beauty.  * 

All  plans  and  specifications  for  the  erection  of  public,  municipal  or 
county  buildings  within  the  boundaries  of  such  city,  shall  be  submitted 
to,  and  require  approval  of,  a  majority  of  such  persons  before  they  are 
adopted  by  the  authorities  engaged  in  the  construction  thereof. 

Any  persons  heretofore  appointed  by  w^hatever  authority  for  the  pur- 
poses provided  herein  shall  continue  in  the  performance  of  their  duties 
for  the  term  of  their  original  employment,  with  the  powers  herein  granted, 
and  no  others,  unless  otherwise  removed  by  the  mayor  of  such  city  for 
cause. 

Mr.  Stage  also  introduced  a  new  section  to  be  known  as  section  134b, 
and  on  motion  this  was  referred  to  a  sub-committee  appointed  by  the 
chairman,  consisting  of  Messrs.  Stage,  as  chairman,  Thomas  and  Painter. 

With  the  consent  of  the  committee,  Mr.  Stage  also  referred  section 
134c  to  the  sub-committee  just  appointed. 

Mr.  Guerin  moved  the  following  be  added  to  House  Bill  No.  5  as 
section  23a,  and  the  motion  was  adopted : 

Section  23a.  The  city  council  of  each  city  shall  have  power  to  levy 
and  collect  a  tax  not  exceeding  one  mill  on  each  dollar  of  the  taxable 
property  of  the  municipality,  annually,  and  to  pay  the  same  to  a  private 
corporation  or  association  maintaining  and  furnishing  a  free  public  hos- 
pital for  the  benefit  of  the  inhabitants  of  the  municipality,  as  and  for 
compensation  for  the  use  and  maintenance  of  the  same  and  without  change 
or  interference  in  the  organization  of  such  corporation  or  association,  re- 
quiring the  treasurer  of  such  corporation  or  association  to  make  an  annual 
financial  report,  setting  forth  all  the  money  and  property  which  has  come 

48 


754  Proceedings  on  Municipal  Code.  ' 

into  its  hands  during  the  preceding  y^r  and  its  disposition  of  the  same, 
together  with  any  recommendation  as  to  its  future  necessities. 

Mr.  Hypes,  on  behalf  of  the  sub-committee  on  parks,  introduced  an 
addition  to  section  135,  which  was  referred  back  to  the  committee,  and 
the  committee  was  continued  so  that  it  might  consuh  with  the  members 
from  Cuyahoga  county. 

Mr.  Bracken,  on  behalf  of  the  sub-committee  to  which  the  matter  had 
previously  been  referred,  reported  in  favor  of  the  addition  of  the  follow- 
ing to  section  87,  which  was  agreed  to : 

A  roll  call  was  demanded,  and  on  a  division  the  motion  prevailed,  ayes 
14,  nays  5. 

Provided,  however  that  in  the  event  the  council  shall  by  a  three- 
fourths  vote  of  all  the  members  elected  thereto,  authorize  the  director  of 
public  works  to  purchase  supplies  and  materials  under  section  2303  for 
the  use  and  construction  of  any  public  improvement,  he  may  also  when 
authorized  by  a  three-fourths  vote  of  all  the  members  elected  to  council, 
make  contracts  with  or  without  competitive  bidding  for  the  work  and  labor 
in  the  construction  of  the  improvement. 

Mr.  Hypes,  on  behalf  of  the  sub-committee  on  tax  commission,  re- 
ported in  favor  of  the  addition  to  the  Nash  code.  House  Bill  No.  5,  of 
sections  47b,  47c,  47d  and  476,  which  sections,  with  amendments  adopted 
by  the  committee,  were  finally  approved  and  now  read  as  follows : 

TAX  COMMISSION. 

Section  47b.  In  eacli  city  there  shall  be  a  board  of  tax  commis- 
sioners, which  shall  also  constitute  the  board  of  sinking  fund  trustees,  as 
provided  in  section  59  of  this  act,  to  consist  of  four  citizens  of  such  city 
who  shall  be  electors  of  said  city,  well  known  for  their  intelligence  and 
integrity,  to  be  appointed  by  the  mayor,  one  for  four  years,  one  for  three 
years,  one  for  two  years,  and  one  for  one  year,  and  their  successors  shall 
be  appointed  for  four  years  from  the  expiration  of  their  respective  terms. 
Such  appointments  shall  be  so  distributed  that  not  more  than  two  mem- 
bers of  the  whole  board  shall  belong  to  the  same  political  party,  but  noth- 
ing herein  shall  prevent  the  appointment  of  persons  who  act  independently 
of  political  organizations,  it  being  the  object  and  intent  of  this  provision  to 
make  and  continue  said  commission  as  nearly  as  may  be  non-partizan  in 
its  political  character.  In  case  of  any  vacancy  by  death,  resignation,  re- 
moval from  the  city  or  otherwise,  of  either  of  such  commissioners,  the  same 
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shall  be  filled  by  appointment  by  the  mayor  for  the  unexpired  portion  of 
such  term. 

Section  47c.  The  members  of  said  board  of  tax  commissioners  shall 
not  receive  any  compensation  for  their  services. 

Section  47d.  The  members  of  said  board  of  tax  commissioners  shall 
each  take  an  oath  to  support  the  constitution  of  the  United  States  and  of 
the  state  of  Ohio,  and  to  faithfully  and  honestly  perform  their  duties  as 
such  tax  commissioners.  Said  board  shall  organize  by  appointing  one  of 
its  members  president,  another  vice-president;  a  majority  of  the  mem- 
bers thereof  shall  constitute  a  quorum  for  the  transaction  of  business. 
The  board  shall  keep  a  full  record  of  all  its  proceedings,  and  the  city 
auditor  shall  be  clerk  of  said  board,  and  shall  receive  no  additional  salary 
or  compensation  for  services  as  clerk  of  said  board,  and  shall  enter  in  a 
book  to  be  provided  by  the  city  for  that  purpose,  a  full  and  detailed  state- 
ment of  all  its  proceedings  which  shall  be  signed  by  the  president  or  vice- 
president  and  said  clerk. 

Section  47e.  The  board  of  tax  commissioners,  upon  receipt  of  the 
levies  made  by  the  council  or  the  board  of  education,  as  provided  by  law, 
shall  consider  the  same,  and  within  ten  days  after  such  receipt  shall  re- 
turn the  same  to  the  council  and  board  of  education  respectively  as  the  case 
may  be,  with  their  approval  or  rejection,  in  case  of  rejection  giving  their 
reasons  therefor.  They  may  approve  or  reject  any  part  or  parts  thereof, 
and  the  parts  rejected  by  said  board  shall  not  become  valid  levies  unless 
the  council  or  board  of  education  of  such  municipality  shall  thereafter,  by 
a  three- fourths  vote  of  all  members  elected  thereto,  adopt  such  levy  or  part 
thereof  so  rejected  by  said  commission.  If  the  board  of  tax  commissioners 
approve  said  levies,  or  if  they  neglect  to  return  the  same  with  their 
approval  or  rejection  within  ten  days  as  aforesaid,  tlie  same  shall  be  valid 
and  legal. 

On  motion  of  Mr.  Guerin,  section  42  was  amended  by  adding  at  the 
end  thereof  the  words :  Together  with  such  suggestions  and  recommenda- 
tions as  it  may  deem  proper. 

Section  42  was  also  amended,  on  motion  of  Mr.  Stage,  by  inserting 
after  the  word  "determine"  in  line  3  the  words  "by  ordinance." 

On  motion  of  Mr.  Hypes,  the  words  "in  section  47  of  this  act"  were 
stricken  out  of  section  42  in  lines  7  and  9.  As  amended  the  section  now 
reads : 

Section  42.  The  council  shall  examine  and  revise  the  statements 
submitted  by  the  mayor  as  provided  in  section  856.  of  this  act,  and  after 
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it  shall  have  determined  by  ordinance  the  percentage  to  be  levied  for  the 
several  purposes  allowed  by  law  upon  the  real  and  personal  property  in  the 
corporation  returned  on  the  grand  duplicate  the  same  shall  be  submitted 
by  the  council  to  the  board  of  tax  commissioners  hereinafter  provided, 
which  board  of  tax  commissioners  shall  examine  and  return  same  to  the 
council  within  ten  days,  as  provided  by  law,  together  with  such  suggestions 
and  recommendations  as  it  may  deem  proper.  * 

Mr.  Silberberg  moved  that  section  135  be  amended  as  follows: 
In  line  1545,  after  the  word  "by"  insert  "municipal."    Adopted. 
In  line  1550,  strike  out  "five"  and  insert  "nine."    Adopted. 
In  line  1551,  strike  out  all  after  the  word  "by"  and  strike  out  all  of 
lines  1552  and  1553,  and  insert  in  lieu  thereof  the  following:    "The  court 
of  common  pleas  of  the  judicial  district  in  which  said  municipal  corpora- 
tion is  situated,  three  for  a  term  of  two  years,  three  for  a  term  of  four  years 
and  three  for  a  term  of  six  years ;  and  thereafter  as  the  terms  expire  the 
court  of  common  pleas  of  the  judicial  district." 

Mr.  Denman  moved  to  amend  by  striking  out  of  Mr.  Silberberg's 
motion  the  words  "The  court  of  common  pleas  of  the  judicial  district  in 
which  said  municipal  corporation  is  situated"  and  the  words  "the  court  of 
common  pleas  of  the  judicial  district"  and  to  insert  in  lieu  thereof  the 
words:  "the  mayor." 

On  a  roll  call  Mr.  Denman' s  amendment  prevailed,  ayes  9,  nays  8. 
On  motion  of  Mr.  Silberberg  the  section  was  further  amended  by 
striking  out  the  period  in  line  1561  and  inserting  the  following:  "and  sec- 
tions 4095,  4096,  4097,  4099,  4100,  4101,  4102,  4103  and  4104  as  amended 
May  12,  1902,  shall  remain  in  full  force  and  effect." 
As  amended  section  135  now  reads: 

Section  135.  In  any  municipal  corporation  having  a  university  sup- 
ported in  whole  or  in  part  by  municipal  taxation  all  the  authority,  powers 
and  control  vested  in  or  belonging  to  said  corporation  with  respect  to  the 
management  of  the  estate,  property  and  funds  given,  transferred,  cove- 
nanted or  pledged  to  said  corporation  in  trust  or  otherwise  for  such  univer- 
sity, as  well  as  the  government,  conduct  and  control  of  such  university  shall 
be  vested  in  and  exercised  by  a  board  of  directors  consisting  of  nine  elec- 
tors of  said  municipal  corporation,  who  shall  be  appointed  by  the  mayor 
thereof,  three  for  a  term  of  two  years,  three  for  a  term  of  four  years  and 
three  for  a  term  of  six  years ;  and  thereafter  as  the  terms  expire  the  mayor 
shall  appoint  three  directors  for  a  term  of  six  years  each,  and  shall  fill  all 
vacancies  in  said  board.    Such  board  of  directors  shall  be  known  as  "The 
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Board  of  Directors  of University"  (filling  out  blank  with  the 

name  of  the  university).  They  shall  serve  without  compensation  and 
shall  have  all  the  powers  and  perform  all  the  duties  now  and  hereafter 
conferred  or  required  by  law  in  the  government  of  said  university,  and 
the  execution  of  any  trust  with  respect  thereto  imposed  upon  the  municipal 
corporation  and  all  acts  or  parts  of  acts  not  inconsistent  herewith  which 
govern  such  university  shall  be  and  remain  in  full  force  and  effect  and 
sections  4095,  4096,  4097,  4099,  4100,  4101,  4102,  4103  and  4104  ad 
amended  may  12,  1902,  shall  remain  in  full  force  and  effect. 
The  committee  then  adjourned  until  2  :oo  p.  m. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Wednesday,  September  24,  1902,  2 :  00  o'clock  P.  M. 

Pursuant  to  recess,  the  Special  Committee  for  the  consideration  of 
municipal  codes  met  in  the  Finance  Committee  room,  Mr.  Willis  pre- 
siding. 

On  roll-call  the  following  members  were  present: 

Painter,  Denman, 
Guerin,                                           .        Hypes, 

Price,  Willis, 

Cole,  Stage, 

Williams,  Bracken, 

Metzger,  Ainsworth, 

Thomas,  Maag, 

Chapman,  Huffman, 

Allen,  Brumbaugh, 

Silberberg,  Sharp. 
Worthington, 

The  report  of  the  Sub-committee  on  Franchises  was  submitted,  but 
on  motion,  the  hearing  of  the  same  was  postponed  to  Thursday  morning, 
September  25th. 

The  committee  entered  upon  the  consideration  of  the  report  of  the 
sub-committee  on  health  department,  as  presented  by  Mr.  Hypes. 

On  motion,  the  report  was  adopted,  reading  as  follows : 

Section  io8a.  The  council  of  each  city  and  village  shall  establish  a 
board  of  health ;  such  board  shall  be  composed  of  five  members  to  be  ap- 
pointed by  the  mayor  and  confirmed  by  council,  who  shall  serve  with- 
out compensation,  and  a  majority  of  whom  shall  constitute  a  quorum; 
and  the  mayor  shall  be  president  by  virtue  of  his  office.  In  villages  the 
council  may  appoint  a  health  officer  instead  of  a  board  of  health,  and 
fix  his  salary  and  term  of  office,  such  appointee  to  be  approved  by  the 
state  board  of  health,  who  shall  have  all  the  powers  and  perform  all  the 
duties  granted  to  or  imposed  upon  boards  of  health,  except  that  all  rules, 

(758) 


Afternoon  Session,  September  24,  ipo2.  759 

regulations  or  orders  of  a  general  character  and  required  to  be  published, 
made  by  such  health  officer,  shall  be  approved  by  the  state  board  of 
health.  And  if  any  city,  village  or  township  fails  or  refuses  to  estab- 
lish a  board  of  health  or  appoint  a  health  officer,  the  state  board  of  health 
may  appoint  a  health  officer  for  such  city,  village  or  township  and  fix 
his  salary  and  term  of  office,  and  such  health  officer  shall  have  the  same 
powers  and  duties  as  health  officers  appointed  in  villages  in  lieu  of  a 
board  of  health,  as  herein  provided,  and  the  salary  of  such  health  officer, 
as  fixed  by  the  state  board  of  health,  and  all  necessary  expenses  incurred 
by  him  in  performing  the  duties  of  a  board  of  health  shall  be  paid  by  and 
be  a  valid  claim  against  the  city,  village  or  township  for  which  such 
health  officer  is  appointed  to  serve. 

Section  108^.  The  state  board  of  health,  or  the  board  of  health  of 
any  city,  village  or  township,  in  time  of  epidemic  or  threatened  epidemic, 
or  when  any  dangerous  communicable  disease  is  unusually  prevalent, 
may,  after  a  personal  investigation  by  the  members  of  such  board  to 
establish  the  facts  in  the  case,  and  not  otherwise,  impose  a  quarantine 
on  vessels,  railroads,  stages,  or  any  other  public  or  private  vehicle  con- 
veying persons,  baggage  or  freight,  or  used  for  such  purpose,  and  may 
make  and  enforce  such  rules  and  regulations  as  such  board  may  deem 
wise  and  necessary  for  the  protection  of  the  health  of  the  people  of  the 
community  or  state;  provided,  however,  that  the  running  of  any  train 
or  of  any  cars  on  any  steam  or  electric  railroad,  or  of  steamboats,  ves- 
sels, or  other  public  conveyances  shall  not  be  prohibited.  A  true  copy 
of  such  quarantine  rules  and  regulations  adopted  by  a  local  board  of 
health,  shall  be  immediately  furnished  by  such  board  to  the  state  board 
of  health.  Such  quarantine  rules  and  regulations,  when  established  by  a 
local  board  of  health,  after  careful  investigation  by  the  state  board  of 
health,  may  be  altered,  relaxed  or  abolished  by  order  of  said  state  board 
and  thereafter  no  change  shall  be  made  except  by  the  order  of  the  state 
board  of  health,  or  by  the  local  board,  to  meet  some  new  and  sudden 
emergency. 

Section  loSc.  The  board  of  health  herein  provided  for  shall  have 
all  the  powers  and  perform  all  the  duties,  not  inconsisttent  with  this  act, 
which  are  conferred  or  reqnired  in  sections  21 13,  2133,  as  amended  May  7, 
1902,  (()5  O.  L.  42i),2ii5.  2116,  2118,2119,  2120,  2121,2122,  2123,  2124, 
2125.  2126,  2127.  2128,  2129,  2130,  2131,  2132,  2134,  2135,  2136,  2137. 
2138,  2139,  2140,  2141.  2142,  2143,  2144,  2145,  2146,  2147,  and  2148, 
of  the  Revised  Statutes,  as  amended  May  7,  1902,  (O.  L.  421),  and  sec- 
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tion  21 14,  of  the  Revised  Statutes,  as  amended  May  12,  1902,  (95  O.  L. 
643),  and  for  all  purposes  such  sections  as  amended  shall  be  and  remain 
in  full  force  and  effect;  and  nothing  herein  contained  shall  be  held  to 
impair,  restrict  or  repeal  any  portion  of  the  act  passed  April  23,  1902, 
entitled.  **An  act  authorizing  the  levy  of  taxes  in  municipalities  to  provide 
for  firemen's,  police  and  sanitary  police  pension  or  relief  funds,  and  to  cre- 
ate and  perpetuate  boards  of  trustees  for  the  administration  of  such 
funds  :'*  provided,  further,  that  local  boards  of  health  shall  not  have  power 
to  close  public  highways  or  prohibit  travel  thereon,  nor  to  interfere  with 
public  officers  not  afflicted  with  or  directly  exposed  to  a  contagious  or 
infectious  disease,  in  the  discharge  of  their  official  duties;  nor  to  estab- 
lish a  quarantine  of  one  city,  village  or  township  against  another  city, 
village  or  township,  as  such,  without  permission  first  obtained  from  the 
state  board  of  health,  and  under  such  regulations  as  may  be  established 
by  the  state  board. 

Mr.  Stage  moved  to  amend  section  134,  by  adding  the  following  sub- 
section : 

Section  1 34&.  The  council  of  any  city  may  provide  by  ordinance 
for  the  appointment  of  a  market  house  commission  to  consist  of  three 
members,  all  of  whom  shall  be  nominated  by  the  mayor  of  such  city  and 
approved  by  the  council,  and  who  shall  serve  for  a  period  of  five  years, 
and  until  their  successors  are  appointed  and  qualified,  and  shall  receive 
their  necessary  expenses  in  attending  to  their  duties,  which  shall  be  paid 
out  of  the  fund  created  for  carrying  out  the  provisions  of  this  act.  The 
members  so  appointed  cannot  be  removed,  unless  for  cause,  and  shall 
give  bond  in  the  sum  of  five  thousand  dollars  each,  to  the  approval  of 
the  mayor  of  such  city,  for  the  faithful  performance  of  their  duties. 
Such  commission  shall  have  power  to  contract  for  and  supervise  the 
building  and  furnishing  of  any  market  house,  or  houses,  or  public  hall 
in  connection  therewith  for  such  city,  for  which  the  council  may,  by  ordi- 
nance, provide  and  to  acquire  any  lands  that  may  be  necessary-  for  such 
purpose,  either  by  purchase  or  appropriation,  in  the  name  of  such  city, 
in  the  manner  now  provided  by  law:  provided,  that  no  such  contracts 
for  the  purchase  of  land  shall  be  effective  until  approved  by  the  council 
of  such  city,  and  such  approval  endorsed  thereon,  and  no  land  shall  be 
acquired  by  purchase  or  appropriation,  except  in  such  location  and  upon 
such  terms  as  are  authorized  by  the  council  of  any  such  city.  The  coun- 
cil shall  have  power  to  provide  for  the  appointment  by  said  commission 
of  a  secretaar>'  and  other  necessary  employes,  fix  their  compensation 
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and  said  commission  may,  with  the  approval  of  the  mayor,  adopt  suitable 
plans  and  designs  for  eercting  completing  and  furnishing  such  market 
house,  or  houses,  or  public  hall  in  connection  therewith,  in  any  such 
city. 

Any  such  commission  now  in  existence  however  appointed,  shall 
continue  for  the  remainder  of  the  period  for  which  they  were  so  appointed, 
and  have  the  powers  in  this  section  provided,  but  no  others.  And  all 
bonds  and  securities  issued  for  any  of  the  purposes  herein  contained 
shall  be  issued  in  pursuance  of  existing  law.  All  rent  obtained  by  said 
city  from  any  market  house,  or  houses,  or  any  public  hall  connected  there- 
with shall  be  placed  in  a  sinking  fund  of  such  city,  and  shall  be  applicable 
to  the  payment  of  the  principal  and  interest  of  any  bonds  heretofore  or 
hereafter  issued  for  the  payment  of  constructing  such  market  house,  or 
houss.  and  public  hall  in  connection  therewith. 

On  motion,  the  subsection,  as  above  read  was  adopted  by  the  Com- 
mittee. 

Mr.  Stage  moved  to  amend  section  134  further,  by  adding  the  follow- 
ing sub-section. 

Section  134c.  Any  city  contemplating  the  erection  and  furnishing 
of  a  city  hall,  may  by  ordinance  of  its  council  provide  for  the  appointment 
of  a  board  of  commissioners,  composed  of  five  citizens  of  said  city,  to  be 
appointed  by  the  mayor,  not  more  than  three  of  whom  shall  be  from  the 
same  political  party,  who  shall  have  supervision  of  procuring  the  neces- 
sary land,  and  the  construction  and  furnishing  of  such  contemplated 
building.  Such  commissioners  shall  have  power,  subject  to  the  approval 
of  the  mayor  of  such  city,  to  purchase  in  the  name  of  the  ci.ty  land  for 
city  hall  purposes,  and  if  in  their  judgment  it  becomes  necessary  to  ac- 
quire the  same  by  appropriation,  they  shall  certify  such  fact  to  the  said 
council,  and  such  council  may  thereupon  appropriate  such  land  in  the 
manner  provided  by  law  for  the  appropriation  of  property  for  municipal 
purposes.  Such  commissioners  shall  have  power  to  contract  with  archi- 
tects, approve  plans  and  specifications,  and  make  all  contracts  necessary 
for  the  constniction  and  furnishing  of  such  city  hall,  but  all  such  con- 
tracts shall  be  in  the  name  of  the  city,  and  shall  be  made  after  adver- 
tisement and  bidding  as  provided  by  law  as  to  other  municipal  contracts, 
and  shall  have  the  written  approval  of  the  mayor  before  becoming  effec- 
tive. Said  commissioners  shall  serve  until  the  work  for  which  they 
were  appointed  is  either  completed  or  abandoned  by  the  city,  unless  re- 
moved by  the  mayor  for  cause,  and  any  vacancy  in  such  board  may  be 
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filed  by  the  mayor.  Such  commissioners  shall  select  from  their  num- 
ber a  president,  and  may  appoint  a  clerk  and  such  other  employes  as 
may  be  necessary,  and  fix  their  compensation,  and  shall  keep  a  full  record 
of  their  proceedings.  Such  commissioners  shall  each  receive  the  sum 
of  five  dollars  per  meeting,  as  compensation,  for  each  and  every  meet- 
ing attended  by  them,  which  compensation,  however,  shall  in  no  case 
exceed  twelve  hundred  dollars  in  any  one  year  to  any  one  person.  The 
compensation  and  the  expenses  of  such  board  shall  be  deemed  a  part 
of  the  cost  of  such  city  hall,  to  be  paid  by  such  city  in  like  manner  as 
the  remaining  cost  thereof.  In  any  city  which  has  heretofore  determined 
upon  the  erection  of  a  city  hall,  for  which  a  board  of  city  hall  commis- 
sioners has  in  any  manner  been  created  or  appointed,  such  board  shall 
continue,  with  the  powers  specified  hereunder,  but  no  others,  tmtil  the 
construction  and  furnishing  of  such  city  hall  has  been  completed  or 
abandoned  by  such  city,  and  any  funds  remaining  from  the  sale  of  bonds 
shall  be  used  toward  the  purchase  of  a  site,  and  the  construction  and 
furnishing  of  such  city  hall,  and  all  bonds  and  securities  issued  for  any  of 
the  purposes  herein  contained  shall  be  issued  in  pursuance  of  existing 
law.  No  payments  shall  be  made  by  such  city  from  such  fund  except 
upon  the  order  of  such  board  of  commissioners.  For  the  purpose  of 
paying  the  interest  on  said  bonds  and  for  the  further  purpose  of  pro- 
viding a  fund  for  the  payment  of  such  bonds  at  maturity,  the  council 
of  any  city  may  use  and  apply  any  money  received  from  any  gas  company 
or  electric  light  company  under  any  agreement  heretofore  or  hereafter 
made;  and  for  the  purpose  of  providing  such  further  sum  as  may  be 
necessary  to  pay  the  interest  on  such  bonds  and  the  principal  of  the 
same  at  maturity,  the  council  shall,  in  addition  to  the  other  levies  author- 
ized by  law,  levy  annually  a  sufficient  tax  therefor  on  all  property  of 
any  city  subject  to  taxation,  and  such  taxes  shall  be  levied  and  collected  as 
other  taxes. 

On  motion,  the  sub-section  as  above  read  was  adopted  by  the  com- 
mittee. 

Mr.  Denman  moved  to  amend  section  90,  by  striking  out  lines  1024 
to  1035,  inclusive,  and  insert  in  lieu  thereof  the  following: 

"In  every  municipal  judicial  district  where  a  police  judge  is  elected 
for  the  police  court  there  shall  be  a  prosecuting  attorney  of  the  police 
court  who  shall  be  an  elector  of  the  district  and  shall  be  elected  by  the 
electors  thereof  for  a  term  of  three  years,  and  serve  until  his  successor 
is   elected   and   qualified.     Council    shall   provide   for   such   number  of 
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assistant  prosecutors  to  the  prosecutor  of  the  police  court  as  shall  be 
necessary,  and  such  assistants  shall  be  electors  of  the  district  and  shall 
be  appointed  by  the  prosecutor,  and  shall  serve  during  the  term  of  the 
prosecutor  unless  sooner  removed  by  him.  The  prosecutor  and  his  as- 
sistants, if  any,  shall  be  attorneys  regularly  admitted  to  practice  law  in 
Ohio.  The  council  shall  fix  the  compensation  of  the  prosecutor  and  his 
assistants  and  the  prosecutor  may  receive  such  additional  compensation 
as  the  county  commissioners  may  allow.  The  duties  of  the  prosecuting 
attorney  of  the  police  court  shall  be  such  as  are  provided  in  section  181 3 
of  the  Revised  Statutes,  such  as  are  provided  in  this  act  and  all  other 
acts  or  parts  of  acts  applying  to  all  cities  of  the  state  and  not  inconsistent 
herewith.  In  case  of  the  inability  or  absence  of  the  prosecutor  or  any  of 
his  assistants  to  act  as  prosecuting  attorney  of  the  police  court,  the  pro- 
visions of  section  1815  of  the  Revised  Statutes  shall  apply." 

On  motion,  the  amendment  is  adopted. 

Section  58:  Mr.  Hypes  moved  to  amend  by  striking  out  in  line 
666,  the  words  "municipal  corporations,"  and  insert  in  lieu  thereof  the 
word  "cities." 

Amendment  carried.     When  so  amended  the  section  was  approved. 

Section  59:     Mr.  Hypes  moved  to  amend  by  striking  out  in  line 
673  the  words  "municipal  corporations"  and  insert  in  lieu  thereof  the' 
word  "cities." 

Amendment  carried. 

Mr.  Hypes  moved  to  amend  by  inserting  in  line  675,  after  the  word 
"thereof,"  the  words,  "which  shall  also  be  the  tax  commission  as  pro- 
vided in  Section  47  of  this  act." 

Amendment  carried. 

Mr.  Hypes  moved  to  amend  by  striking  out  lines  677,  678,  678  and 
680  to  the  period. 

Amendment  carried. 

When  so  amended  the  section  was  approved,  reading  as  follows : 

Section  59.  In  all  cities  the  sinking  fund  shall  be  managed  and 
controlled  by  a  board  designated  as  the  trustees  of  the  sinking  fund, 
which  in  cities  shall  be  composed  of  four  citizens  thereof,  which  shall 
also  be  the  tax  commission  as  provided  in  Section  47  of  this  act,  not 
more  than  two  of  whom  shall  belong  to  the  same  political  party,  and 
who  shall  be  appointed  by  the  mayor.  In  villages  the  trustees  of  the 
sinking  fund  shall  be  the  mayor,  clerk  and  chairman  of  the  finance 
committee  of  council. 
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Section  60:  Mr.  Hypes  moved  to  amend  by  striking  out  lines  685 
and  686,  and  substituting  in  lieu  thereof  the  following:  "and  the  costs 
thereof,  together  with  all  other  incidental  and  necessary  expenses  of 
the  trustees  of  the  sinking  fund,  shall  be  paid  by  said  trustees  out  of 
funds  under  their  control." 

Amendment  adopted.  When  so  amended,  the  section  was  approved 
by  the  committee,  reading  as  follows : 

Section  60.  The  trustees  of  the  sinking  fund  shall  serve  without 
compensation  and  shall  give  such  bond  as  council  may  require;  pro- 
vided, that  any  surety  company  duly  authorized  to  sign  such  bonds 
shall  be  sufficient  security,  and  the  costs  thereof,  together  with  all  other 
incidental  and  necessary  expenses  of  the  trustes  of  the  sinking  fund, 
shall  be  paid  by  said  trustees  out  of  funds  under  their  control. 

Section  61 :     On  motion,  this  section  is  approved. 

Section  62 :     On  motion,  this  section  is  approved. 

Section  63 :     On  motion,  this  section  is  approved. 

Section  64 :     On  motion,  this  section  is  approved. 

Section  65.  Mr.  Stage  moved  to  amend  by  striking  out  the  word 
**finar'  in  line  715,  after  the  word  "judgments,"  and  inserting  the  word 
"final"  before  the  word  "judgments." 

Amendment  carried. 

Section  66:  Mr.  Hypes  moved  to  amend  by  inserting  in  line  724. 
after  the  word  "state,"  the  following,  "holding  in  reserve  only  such 
sums  as  may  be  needed  for  effecting  the  prompt  discharge  of  matured 
oblij^ations  and  current  items  of  expense." 

When  so  amended,  the  section  was  adopted,  reading  as  follows: 

Section  66 :  The  trustees  of  the  sinking  fund  shall  invest  all  moneys 
received  by  them  in  bonds  of  the  United  States,  the  state  of  Ohio,  or 
of  any  municipal  corporation  in  said  state,  hold  in  reserve  only  such 
sums  as  may  be  needed  for  effecting  the  terms  of  this  act,  and  all 
interest  received  by  them  shall  be  reinvested  in  like  manner. 

Section  67.     On  motion,  this  section  is  approved. 

Section  68.  Mr.  Hypes  moved  to  amend  by  inserting  in  line  7^2, 
after  the  word  "with,"  the  words  "the  treasurer  of  the  corporation  or 
with."     Amendment  carried. 

Mr.  Hypes  moved  to  amend  by  inserting  in  line  733,  after  the 
word  "be,"  the  words,  "indicated  or."     Amendment  carried. 
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Mr.  Stage  moved  to  amend  in  line  735,  by  striking  out  the  word 
"a"  and  inserting  in  lieu  thereof  the  word  "the."  Also,  in  line  736, 
strike  out  the  word  "a*'  and  insert  the  word  "the." 

Amendment  carried. 

When  so  amended,  the  section  was  adopted,  reading  as  follows : 

Section  68.  Money  shall  be  drawn  by  check  only,  signed  by  the 
president,  and  at  least  two  members  of  the  board,  and  attested  by  the 
secretary  or  clerk.  All  securities  or  evidences  of  debt  held  by  the 
trustees  for  the  corporation  shall  be  deposited  with  the  treasurer  of 
the  corporation  or  with  a  safety  deposit  company  or  companies  within 
the  corporation,  or  if  none  exists,  then  in  a  place  of  safety  to  be  indi- 
cated or  furnished  by  council,  and  when  so  deposited  they  shall  be 
drawn  only  upon  the  written  application  of  three  members  and  in  the 
presence  of  at  least  two  members  of  tlje  city  board,  or  upon  the  writ- 
ten application  and  in  the  presence  of  at  least  two  members  of  the 
village  board. 

Section  69:     On  motion  this  section  is  adopted. 

Section  70:  Mr.  Allen  moved  to  amend  by  striking  out  the  word 
"fifty"  in  line  748,  and  inserting  in  lieu  thereof  the  word  "twenty." 

Amendment  carried. 

When  so  amended  the  section  was  approved. 

Section  71.  On  motion,  is  referred  to  a  sub-committee  composed 
of  Messrs.  Stage  and  Metzger. 

On  motion,  the  committee  recessed  to  meet  at  7:30  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Columbus,  Ohio,  September  24,  1902,  2  :oo  o'clock  1    M. 
Pursuant  to  recess  the  special  committee  met  in  the  finance  committee 
room.    On  roll  call  the  following  members  were  present : 

Painter,  Denman, 

Guerin,  Hypes, 

Price,  Willis, 

Cole,  ^  Stage, 

Williams,  Bracken, 

Metzger,  Ainsworth, 

Thomas,  Maag, 

Chapman,  Huffman. 

Allen,  Brumbaugh, 

Silberberg,  Sharp. 
Worthington, 

Mr.  Cole  was  recognized  by  the  chairman  and  spoke  as  follows  on 
the  subject  of  the  report  of  the  sub-committee  on  franchises: 

Mr.  Cole :  Mr.  Chairman :  The  subject  of  franchises  is  a  big  one. 
one  that  I  think  could  well  be  submitted  to  a  committee  appointed  for  that 
particular  purpose,  a  committee  of  men  noted  for  their  intelligence  and 
integrity,  to  make  a  thorough  investigation  of  the  subject,  and  perhaps 
report  to  some  future  Assembly.  But  as  for  taking  action  and  enacting 
a  law  upon  franchises  at  the  present  time,  I  would  consider  it  a  serious 
mistake,  for  this  reason:  The  law  laid  down  in  section  3437  and  suc- 
ceeding sections  has  been  in  operation  in  the  state  of  Ohio  for  from  fif- 
teen to  twenty  years.  I  think  section  3437  was  enacted  into  law  perhaps  in 
1880:  that  is  the  section  granting  to  council  the  right  to  grant  a  franchise. 
Section  2502.  being  the  section  regulating  the  proceedings  of  council,  and 
the  limitation  of  the  franchise  to  twenty-five  years.  The  law,  as  it  stands, 
has  been  adjudicated ;  decision  after  decision  has  been  rendered  upon  this 
subject  until  every  word,  every  syllable,  and  line  and  paragraph  and  dia- 
critical mark  is  thoroughly  understood,  and  it  occurred  to  me  that  as  much 
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capital  as  there  is  invested  in  street  railways  in  the  state  of  Ohio,  and  other 
public  utility  interests,  it  would  be  little  less  than  criminal  to  mutilate  these 
sections  after  they  have  been  so  thoroughly  established  and  their  mean- 
ing so  well  known,  not  only  to  the  legal  fraternity,  but  to  the  public  in 
general.  Therefore,  Mr.  Chairman,  in  view  of  that  condition,  and  also 
in  view  of  the  fact  we  are  here  in  special  session,  without  time  to  prop- 
erly consider  a  subject  of  this  magnitude,  I  believe  it  to  be  the  part  of 
wisdom  in  this  committee  to  recommend  to  the  House  that  there  be  no 
legislation  upon  the  subject  of  franchises. 

Mr.  Price:  I  move  that  the  motion* as  well  as  the  report  of  the  sub- 
sommittee,  be  postponed  until  tomorrow. 

The  motion  is  seconded. 

Mr.  Stage :  I  should  like  to  vote  upon  that  motion  intelligently,  and 
I  would  like  to  ask  the  gentleman  from  Athens  what  is  the  object  of  post- 
poning this  until  tomorrow  ?  If  we  discuss  the  matter  at  all,  why  not  at 
this  time  ? 

Mr.  Price :  The  only  object  of  this  is,  that  this  report  has  come  in^ 
and  it  is  an  important  subject.  I  feel  I  would  be  better  prepared  to  act  upon 
it  tomorrow  than  I  am  to-day,  and  I  think  it  would  be  wise  upon  the  part 
of  this  committee  to  postpone  it. 

Mr.  Stage:  If  we  have  an  assurance  here  that  we  shall  have  an 
opportunity  for  public  discussion  of  this  question  before  the  reporting 
back  to  the  House  of  the  bill,  I  would  be  perfectly  willing  to  have  it  post- 
poned until  tomorrow ;  but  if  in  the  meantime,  the  committee  is  going  to 
decide  that  we  shall  report  back  tomorrow  morning,  I  shall  of  course  desire 
to  say  anything  I  have  to  say  on  the  subject  now.  I  am  willing,  so  far 
as  that  is  concerned,  to  have  it  go  over  until  tomorrow. 

Mr.  Painter:  Now,  Mr.  Chairman  and  Gentlemen  of  the  Commit- 
tee, we  are  about  to  close  the  discussion  and  the  consideration  of  the 
measure  we  report  back  to  the  House.  The  House  has  been  waiting  long 
and  patiently ;  we  are  going  to  have  a  fight  on  this  question  that  is  now 
before  the  consideration  of  the  committee.  The  gentlemen  have  had  all  the 
time  to  prepare  themselves  to  consider  this  matter,  to  think  about  it,  that 
other  members  of  this  committee  have  had,  and  there  is  no  reason  why  this 
question  should  be  put  off  any  longer.  Let's  fight  it  out  here  and  decide 
one  way  or  the  other,  and  get  this  report  back  to  the  House  as  soon  as 
possible. 

Mr.  Price :  Every  member  of  this  committee  fully  realized  what  was 
in  this  code,  sent  here  by  our  honored  governor.    I  am  sorry  to  learn  from 
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a  member  of  this  committee  who  sits  in  authority  to  speak,  that  the  gov- 
ernor was  undecided  as  to  what  was  in  this  code.  I  don't  know  how  ;t 
came  about.  The  gentleman  from  Wood  has  said  that  the  members  of  this 
committee  have  had  all  the  time  there  is  going;  but  it  is  not  true  that 
members  of  this  committee  were  advised  that  subjects  that  were  em- 
bodied in  that  code  had  been  withdrawn  at  chambers,  and  we  knew  it  had 
not  been  withdrawn  in  open  court.  Now  then,  in  view  of  these  circum- 
stances, when  it  is  proposed,  and  the  governor  is  given  as  authority,  that 
this  committee  ought  not  to  consider  franlchises  at  this  time 

Mr.  Painter :     That  report  has  been  out  for  three  weeks,  Mr.  Price. 

Mr.  Price :  There  have  been  a  thousand  other  reports  that  have  been 
out  and  circulated  that  I  could  not  verify  when  I  talked  with  the  governor. 
I  have  had  occasion,  once  in  a  while,  to  talk  code  matter*  with  our  hon- 
ored governor,  very  frankly,  and  from  a  legal  standpoint,  and  up  to  this 
time  I  have  never  quoted  anything  that  he  has  said  to  me  in  these  private 
con  Ferences. 

Mr.  Painter :  I  have  not  talked  to  him  about  it,  but  I  have  seen  it 
in  the  papers. 

Mr.  Price :  I  did  not  say  you  had,  Mr.  Painter ;  but  I  do  say  that  on  a 
goo'l  many  things,  I  find  the  governor  is  misquoted.  I  don't  say  he  is  on 
this,  because  I  haven^t  said  anything  to  him  on  this  question,  and  I,  for 
one.  am  frank  enough  to  say  that  I  can  talk  to  the  governor  on  this  ques- 
tion, as  I  have  talked  to  him  on  a  number  of  other  questions  about  this 
code,  and  therefore,  while  I  do  not  say  that  I  shall  talk  with  him,  yet  I 
feel  that  this  is  being  thrown  in  here  rather  hurriedly,  and  without  knowing 
what  the  report  of  this  committee  will  be,  and  this  being  the  most  important 
question  that  comes  before  this  committee  at  this  session  in  connection  with 
the  code  bill,  I  say  it  is  no  more  than  fair  and  just  that  members  of  this 
committee  should  have  time  for  the  investigation  of  this  subject,  and  see 
whether  there  is  any  necessity  for  revising  the  franchise  laws. 

Mr.  Guerin:  I  certainly  hope  that  this  amendment  to  the  motion 
will  prevail.  I  do  not  like  the  atmosphere  that  pervades  the  room  this 
afternoon.  We  get  in  here  and  have  a  report  sprung  on  us,  and  we  are 
informed  by  the  chairman  of  our  committee  that,  in  spite  of  the  fact  that 
every  man  has  been  allowed  to  speak  as  many  times  as  he  chooses,  and  for 
such  length  of  time  as  he  chooses,  that  that  rule  is  to  be  suspended  at  this 
time  in  connection  with  this  motion,  and  the  rule  adopted  by  the  committee, 
which  has  been  disregarded  heretofore,  of  limiting  the  time  for  speak- 
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ing,  —  all  this  because  those  here  may  want  this  franchise  matter  left  alone, 
and  find  this  is  the  only  way  to  get  it  through. 

Mr.  Cole :     Mr.  Chairman,  I  move  that  the  rule  be  suspended  and  the 
gentleman  be  given  as  much  time  as  he  desires. 

Mr.  Worthington  :     I  second  that  motion. 

On  vote.,  the  motion  is  carried,  and  the  rules  limiting  the  speakers  to 
five- minute  spc-ches  is  suspended. 

Mr.  Guerin :  I  want  to  say  to  you  that  sections  2502  and  3438,  which 
relate  to  the  granting  of  franchises  by  municipalities,  under  the  ruling  of 
-  t»ic  supreme  court,  are  just  as  unconstitutional  as  anything  can  possibly 
be.  The  <^ections  relate  to  certain  counties  and  certain  cities,  and  make 
excepi  ions  in  regard  to  certain  counties  and  certain  cities.  My  understand- 
ing of  this  matter,  up  to  the  time  we  went  into  the  meeting  some  fifteen 
or  twenty  minutes  ago,  was,  that  the  unconstitutional  features  of  those  acts 
—  and  we  all  agreed  they  were  unconstitutional  —  should  be  corrected. 
That  was  my  understanding  in  these  informal  meetings,  where  no  action 
upon  tlie  subject  vas  taken.  I  will  say  to  you  that  I  do  not  care  what  one 
man  or  another  may  say,  the  members  of  this  committee  are  intelligent 
enongh  to  handle  the  franchise  subject,  and  they  have  knowledge  enough 
of  tiie  wants  cf  the  people  to  act  upon  that  subject. 

I  (lon*t  care  to  go  into  general  legislation  upon  this  subject,  but  I  am 
against  the  acceptance  of  a  report  which  admits,  with  full  knowledge  of  the 
committee,  that  although  we  are  given  an  opportunity  to  correct,  we  shall 
yet  allow  to  stand  upon  the  statute  books  laws  that  are  clearly  unconstitu- 
tional. 1  say  that  action  of  that  kind  is  cowardly,  and  I  am  against  it,  first, 
last  and  all  ihe  time.  This  section  of  the  code  was  put  in  here  by  those 
Avho  drafted  the  code,  and  for  a  purpose.  They  studied  this  matter,  and 
they  know,  when  they  drafted  those  sections  that  the  laws  upon  franchises, 
under  thi  supreme  court  ruling,  were  unconstitutional,  and  I  say  to  you 
that  it  is  cowardly  for  this  committee  to  report  back  to  the  House  a  bill 
'  which  allows  an  .mconstitutional  law  upon  an  important  subject  of  this 
character,  to  stand  upon  the  statute  books,  when  the  governor  himself, 
in  his  own  bill,  if  you  please,  has  asked  us  to  take  up  the  question  of  fran- 
chises and  make  such  amendments  to  the  suggestions  he  has  made  in  that 
code,  as  v/e  may  think  are  right  and  proper.  There  is  no  intelligent  mem- 
ber of  this,  committee  that  will  dispute  —  and  I  consider  we  are  all  intel- 
ligent men  —  the  proposition  of  law  I  have  laid  down,  that  the  statutes 
that  I  have  quoted  are  unconstitutional,  —  they  can  be  nothing  else. 
49 
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Franchises  in  every  county  and  in  every  city  of  the  state  may  expire 
before  the  next  General  Assembly  meets ;  what  are  you  giving  to  the  men 
who  have  invested  millions  in  these  enterprises?  Absolutely  nothing  — 
no  chance  to  protect  their  property  or  their  money,  or  the  millions  of 
holders  oi  bonds  who  have  innocently  invested  their  money,  upon  the  ex- 
pectation of  being  al>)e  to  get  valid  franchises  at  the  time  the  present  fran- 
chises exi)ire.  I  say  to  you  that  it  is  a  moral  duty  for  us  to  correct  these 
errors,  put  these  organizations  and  the  holders  of  these  bonds,  and  the 
stockholders,  in  a  position  where  their  property  can  be  protected.  It  is 
not  their  fault  that  the  supreme  court  of  Ohio  has  rendered  the  decision  it 
has,  but  I  say,  with  knowledge  of  that  fact,  with  knowledge  that  these 
laws  are  unconstitutional,  and  that  no  city  council  and  no  board  of  county 
commissioners  can  give  a  valid  franchise,  it  is  our  duty  not  to  shirk  the 
responsibility  thus  thrown  upon  us,  but  to  meet  it  like  men  and  to  pass 
laws  that  will  protect  these  people. 

I  am  not  going  to  urge  that  we  change  radically  the  terms  of  .fran- 
chises ;  it  suits  me  all  right,  and  the  conditions  for  the  larger  part,  suit  me 
all  right,  but  I  should  like  to  see  a  change  in  some  respects.  I  care  more 
about  this  arbitration  amendment  of  mine  in  the  conditions  relating  to 
franchises  than  about  anything  else. 

Judge  Thomas:     Is  that  the  only  reason? 

Mr.  Guerin :  No.  That  is  the  only  condition  I  care  to  change,  the 
only  one  that  I  personally  care  to  change;  but  this  matter  coming  as  it 
docs,  with  no  opportunity  for  discussion,  I  say  is  unjust  and  unfair.  I 
sincerely  hope  that  the  members  of  this  committee  will  view  this  situation 
as  I  do.  Let  us  do  our  duty  as  members  of  this  legislature ;  if  we  don't  do 
anything  elese,  let  us  correct  these  unconstitutional  laws.  Let  us  not  throw 
off  the  responsibility  that  we  have  assumed.  We  have  taken  up  this  sub- 
ject at  the  invitation  of  the  governor,  for  it  was  in  his  code,  and  it  is  an 
important  matter.  We  have  delegated  the  city  council  the  right  to  control 
the  streets;  the  granting  of  franchises  is  just  as  much  a  duty  of  the  city 
council,  as  to  provide  for  the  paving  of  streets,  and  the  public  is  just  as 
much  interested  in  that  subject ;  it  is  a  logical  and  natural  following  of  this 
code,  where  you  undertake  to  delegate  to  city  councils  certain  powers,  and 
I  say  that  when  we  come  here  with  our  eyes  open,  recognizing,  as  we  nnist. 
that  they  have  no  power  and  no  legal  right  to  protect  these  people,  then 
it  is  our  duty  to  take  the  time,  — and  it  will  not  take  much  time  to  do  it, 
to  correct  these  statutes,  and  if  we  don't  do  anything  more,  to  report  back 
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to  the  House  that  we  have  done  our  duty,  or  at  least,  that  we  have  tried  to 
do,  and  have  done,  what  we  thought  was  right. 

Mr.  Stage :  I  hope  the  atmosphere  may  not  continue  to  be  oppressive 
here.  The  chairman  has  said  that  we  are  expected  to  report  the  bill  to- 
morrow ;  I  do  not  know  upon  what  that  expectation  arises,  unless  it  comes 
from  some  unauthorized  statement  to  that  effect.  We  certainly  are  not 
expected  to  report  back  a  bill  until  we  get  through,  and  it  occurs  to  me  it 
would  be  absolutely  impossible  for  the  work  we  have  done  to  be  gotten 
into  such  shape  that  we  could  present  the  bill  to  the  House  tomorrow. 

The  Chairman :  I  simply  repeated  to  the  committee  what  seemed  to 
be  the  sentiment  of  the  members  of  the  House  outside,  that  we  ought  to 
report  at  the  earliest  date  possible.  Probably  a  large  majority  of  the  mem- 
bers will  be  back  tomorrow,  and  it  seemed  to  be  the  sentiment  that  we 
ought  to  have  some  kind  of  a  report  to  make,  and  it  was  my  thought  that 
probably  tonight  the  committee  would  be  able  to  shape  up  a  bill,  as  I 
have  understood  that  the  clerk  has  all  the  amendments  engrossed. 

Mr.  Stage :  Now,  Mr.  Chairman,  do  I  understand  from  this  motion 
that  it  is  the  sense  of  this  committee  that  when  the  bill  comes  back  with 
the  amendments,  it  shall  be  printed,  before  it  goes  into  committee  of  the 
whole  ? 

The  Chairman :  It  was  the  understanding  of  the  chair  that  the  report 
would  be  made  and  immediately  the  bill  would  be  ordered  printed.. 

Mr.  Stage :  So  that  no  matter  what  the  condition  of  the  bill  tomorrow 
it  cannot  be  presented  to  the  House  for  committee  of  the  whole  ? 

The  Chairman :    No,  sir. 

Mr.  Stage :  On  that  I  want  to  say  this,  and  this  only :  If  there  is . 
any  member  of  this  committee  who  will  at  this  time  or  tonight,  read  the 
statutes,  sections  2501  and  following,  and  sections  3437  and  following  — 
those  statutes  which  pertain  to  the  granting  of  franchises  —  and  then  if 
the  majority  of  the  committee  tomorrow  come  in  here  and  vote  to  post- 
pone consideration  of  the  franchise  question  at  this  time,  I  shall  have  no 
fault  to  find.  I  think  there  ought  to  be  an  understanding  vote  cast  on  this 
question  of  leaving  the  franchises  alone.  I  do  not  care  to  discuss  the 
merits  of  that  question  at  this  time,  but  when  the  members  of  this  com- 
mittee have  read  those  sections  and  understand  them,  —  if  then  it  is  the 
sense  of  the  majority  of  the  members  of  the  committee  that  the  franchise 
question  should  be  left  as  it  is,  I  shall  have  no  complaint  to  make.  I 
heartily  hope  this  motion  will  prevail. 
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Mr.  Painter :  I  am  not  against  this  motion  for  the  reason  that  I  desire 
—  as  was  intimated  in  the  remarks  of  the  gentleman  from  Erie  —  to  keep 
members  of  the  committee  from  an  opportunity  to  look  up  these  statutes ; 
in  fact,  I  do  not  know  but  what  every  member  of  the  committee  has  done 
that ;  I  have  read  a  great  many  of  them,  perhaps  not  all,  for  there  are  about 
four  hundred  sections  that  deal  with  the  subject  of  franchises.  1  am  per- 
fectly willing  that  the  committee  shall  have  all  the  time  it  wants  to  con- 
sider this  matter ;  but  there  must  be  an  end  some  time,  and  I  still  maintain 
and  contend,  Mr.  Chairman,  that  this  committee  ought  not  postpone  the 
consideration  of  this  question,  that  some  gentleman  who  has  a  pet  measure 
which  he  may  want  to  inject  into  this  municipal  code,  who  has  gone  before 
the  sub-committee  and  failed,  and  because  the  atmosphere  of  this  room 
at  this  especial  time  may  not  agree  with  his  constitution,  that  we  should 
postpone  the  consideration  of  this  question  and  delay  our  report  to  the 
House  on  that  account.  If  this  committee  does  not  want  to  inject  into 
this  code  compulsory  arbitration  on  the  part  of  one  party,  while  the  other 
:party  may  do  as  he  pleases,  that  is  no  reason  to  delay  the  proceedings  here. 

The  question  with  me,  is  this:  Will  the  delay  of  this  matter  until 
tomorrow  morning  do  anybody  any  good  ?  If  it  does,  it  is  all  right ;  I  don't 
believe  it  is  going  to  do  any  good. 

Now,  it  is  up  to  us  to  decide  this  point ;  we  have  a  great  question  to 
settle.  Where  are  the  men  that  own  these  millions  of  investments  that 
the  gentleman  from  Erie  talks  about  —  are  they  here  ?  Did  you  ever  know 
of  a  capitalist  in  this  state  or  in  any  other  state,  whose  interests  were  in 
danger,  that  did  not  have  the  nerve  to  ask  for  something  he  wanted  to  pro- 
tect his  interests?  Are  they  here?  Everybody  has  been  given  an  oppor- 
tunity to  come  before  this  committee.  Two  long  weeks  the  committee  has 
sat  under  the  sound  of  the  public  voice,  listening  to  the  discussion  of  every 
question  embodied  in  the  governor's  code;  everything  has  been  touched 
upon,  but  has  the  capitalist  been  here  talking  about  franchises  ?  Has  he 
been  here  urging  us  to  take  up  this  franchise  question  and  inject  it  into 
this  code?  I  answer,  he  has  not.  Now,  these  millions  they  talk  about  are 
resting  pretty  easy ;  if  they  were  in  any  danger,  those  men  would  be  here 
asking  this  committee  to  do  something  and  telling  us  what  to  do ;  but  they 
have  not  been  here  at  all.  I  think,  gentlemen  of  the  committee,  the  thing 
for  us  to  do  is  to  take  up  this  little  question  of  arbitration  that  the  gentle- 
man from  Erie  is  so  anxious  about,  and  decide  it  here  and  now,  and  when 
we  have  done  that,  we  have  satisfied  the  gentleman  from  Erie. 
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Mr.  Bracken :  Mr.  Chairman,  I  don't  think  we  ought  to  shut  off  dis- 
cussion on  this  subject. 

The  Chairman :     The  rule  is  suspended. 

Mr.  Bracken :  I  have  just  a  word  to  say  on  the  proposition  that  is 
considered  the  especial  pet  of  the  gentleman  from  Erie.  I  want  to  say  he 
has  got  one  of  the  best  propositions  in  the  interest  of  both  labor  and  capital, 
that  has  been  presented  to  this  committee. 

The  gentleman  referred  to  a  number  of  sections  by  number;  we  are 
not  all  lawyers,  and  we  have  no  statutes  before  us ;  we  ought  to  have  the 
sections  before  us  in  order  to  go  over  them,  line  by  line.  It  does  not  seem 
quite  a  fair  proposition,  and  it  is  in  my  opinion,  both  unfair  and  unwise 
for  this  committee  to  shirk  any  responsibility  that  is  upon  us.  I  think  it 
would  be  wise,  perhaps,  to  have  this  motion  of  Mr.  Price's  prevail,  and 
postpone  this  until  tomorrow  morning,  and  all  of  us  come  here  prepared  to 
take  up  the  subject  in  a  proper  way,  and  if  necessary,  spend  days  at  it.  I 
am  in  perfect  sympathy  with  the  chairman  in  his  desire  to  have  an  early 
report  to  the  House ;  the  House  wants  it  and  we  want  it,  and  I  presume 
the  public  wants  it ;  but  certainly  there  is  no  demand  on  the  part  of  the 
House  or  of  the  public  that  we  should  silence  the  discussion  of  this  great 
proposition,  in  order  to  gain  one  or  two  days'  time,  at  the  expense  of  this 
subject.    For  that  reason  I  think  this  motion  ought  to  prevail. 

Mr.  Chapman :     I  agree  with  the  gentleman  from  Athens ;  it  seems 
to  me  we  are  rushing  into  this  matter  in  too  much  of  a  hurry.    This  mat- 
ter of  franchises  is  a  large  matter ;  it  is  large  as  the  code  itself ;  it  seems  tc^ 
me  we  ought  to  leave  it  until  tomorrow,  when  we  shall  be  better  prepared  i 
to  consider  it. 

Mr.  Cole:  I  would  like  to  have  one  more  word  before  the  debate: 
closes.  I  was  disclosing  no  confidence  of  the  governor's  when  I  made  ncasor- 
tion  of  a  conversation  I  had  with  him,  and  I  am  sorry  that  the  gentleman 
from  Erie  took  occasion  to  chastise  me  on  that  account ;  but  he  says  that  it 
is  unwise  not  to  take  up  the  subject  of  franchises  at  this  time,  and  that  it  is 
also  cowardly.  You  will  remember  there  was  a  certain  gentleman  came 
out  last  week  in  the  paper  and  said  it  was  cowardly  not  to  deal  with  the 
subject  of  franchises,  at  this  special  session  of  the  legislature.  What  did 
this  gentleman  do  ?  He  voted  this  afternoon  in  the  senate  to  support  the 
measure,  just  as  this  committee  has  reported.  Perhaps  it  might  be  well 
to  defer  the  matter  until  tomorrow  morning,  and  give  the  gentleman  from 
Erie  an  opportunity  to  turn  the  same  kind  of  a  summersault. 
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Now,  Mr.  Chairman,  he  says  he  does  not  care  to  go  into  legislation 
upon  the  subject  of  franchises ;  but  in  the  very  next  breath  he  displays  his 
real  position :  He  has  two  pet  measures  that  he  desires  this  committee  to 
endorse ;  one  is  his  arbitration  plan  and  the  other  is  the  curative  measure 
for  the  Rogers  law  of  Cincinnati,  and  it  is  single  and  his  sole  purpose  to 
open  up  this  subject  in  order  to  secure  legislation  upon  those  tw^o  points. 

Now,  if  we  go  into  those  two  subjects,  into  that  question  of  arbitra- 
tion, it  will  take  up  the  entire  day  tomorrow  for  the  discussion  of  it.  Why 
not  begin  it  now,  and  keep  at  it  until  tomorrow  night,  if  necessary.  When 
the  report  was  brought  in  yesterday  upon  the  subject  of  the  merit  system, 
I  did  not  rise  in  my  chair  and  demand  that  we  be  given  more  time,  a  day 
or  two,  for  the  proper  consideration  of  that  question ;  but  we  granted  them 
the  right  that  has  been  granted  to  every  other  sub-committee  when  they 
report ;  this  committee  paid  them  the  courtesy  of  taking  up  their  report  and 
disposing  of  it  at  that  time.  That  is  all  we  are  asking  of  you,  to  grant  us 
this  courtesy  that  we  have  granted  to  every  other  sub-committee  here. 

Now,  Mr.  Chairman,  another  proposition  he  made  was  that  there  are 
millions  of  dollars  invested  in  the  state  of  Ohio,  that  are  placed  in  jeopardy. 
I  have  talked  with  Mr.  Squires,  of  Cleveland ;  we  had  a  letter  from  Mr. 
Smith,  who  is  at  the  head  of  the  street  railway  system  in  northwestern 
Ohio,  and  they  both  advocate  that  there  be  no  change  in  the  franchise  law ; 
they  are  willing  to  rest  their  millions  upon  the  law  as  it  now  stands ;  there- 
fore, I  think  the  argument  upon  that  proposition  fails  most  abruptly  to  the 
earth.  I  insist,  Mr.  Chairman,  that  this  committee  pay  the  sub-committee 
the  courtesy  of  considering  the  report  at  this  time. 

Mr.  Worthington :  I  want  to  say  that  I  am  in  favor  of  the  report  as 
made  by  this  sub-committee.  I  have  a  great  deal  of  respect  for  their  ability 
and  I  feel  sure  they  have  given  the  subject  a  great  deal  of  study  and  I 
believe  they  have  arrived  at  a  wise  conclusion. 

Mr.  Guerin :  I  want  to  say  a  few  words  in  answer  to  my  friend  from 
Hancock  county.  I  was  not  here  when  he  made  his  preliminary  report, 
but  I  have  just  been  informed  that  when  he  submitted  the  report  he  stated 
that,  in  his  opinion,  there  would  be  no  legislation  on  the  subject  of  fran- 
chises, excepting  as  to  the  curative  act,  and  he  did  not  think  any  member 
of  the  committee  or  House  could  afford  to  vote  against  that. 

Mr.  Cole:  I  desire  to  deny  that  statement.  Will  you  tell  me  who 
told  you  ? 

Mr.  Guerin :     I  was  told  bv  a  member  of  this  committee. 
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Mr.  Cole :  I  should  like  to  have  him  stand  up  and  make  that  state- 
ment. 

Mr.  Sharp :  I  think  I  heard  you  make  that  remark,  Mr.  Cole,  that 
report. 

Mr.  Cole:  Did  you  hear  me  make  a  report  that  I  would  favor  a 
curative  act  ? 

Mr.  Sharp :  No ;  but  you  said  you  thought  it  was  fair,  and  you  did 
not  think  any  m^ember  of  this  committee  could  afford  to  vote  against  it. 

Mr.  Cole :     I  never  made  any  such  report,  and  you  did  not  hear  it. 

Mr.  Sharp :     I  did  hear  that. 

Mr.  Guerin :  I  don't  care  anything  about  that,  one  way  or  the  other. 
The  gentleman  went  on  to  say  that  the  senate  had  adopted  the  other  pro- 
visions made  in  the  report  of  this  committee.  I  deny  that ;  if  my  under- 
standing is  correct,  the  senate  has  retained  section  36  of  the  Nash  code, 
with  a  curative  provision  attached. 

Mr.  Cole:  As  far  as  that  report  goes,  isn't  it  identical  with  the 
senate  report,  that  there  be  no  legislation  upon  the  subject  of '  franchises, 
and  that  the  present  statute  be  permitted  to  stand  without  eliminating  the 
so-called  unconstitutional  features. 

Mr.  Guerin:  I  can  answer  that  in  this  way:  You  stated  to  this 
committee  that  the  senate  had  done  the  same  thing;  that  senator  Long- 
worth  had  turned  a  summersault  over  night  on  the  proposition  —  with- 
out mentioning  his  name,  though  we  knew  to  whom  you  referred  —  that 
he  had  turned  a  summersault  over  night  and  signed  a  report,  or  voted  for 
a  report  the  same  as  this  report.  I  say  that  Senator  Longworth,  a  gen^ 
tleman  who  is  more  deeply  interested  in  the  affairs  of  Cincinnati  than 
the  gentleman  from  Hancock,  voted  for  and  supported  a  curative  act  in 
the  senate,  —  left  in  section  36,  with  the  curative  act  attached,  and  struck 
out  all  other  provisions  relating  to  franchise  legislation;  but  I  want  to 
say  that  I  have  seen  times  in  the  last  six  months  when  the  senate  has  sent 
bills  to  the  House,  for  passage,  and  that  the  House  has  passed,  that  were 
simply  full  of  errors  and  mistakes  in  law.  Because  the  senate  in  its 
wisdom  and  judgment,  did  not  see  fit  to  take  up  matters  regarding  the 
constitutional  features  of  the  franchise  law,  is  no  reason  why  intelligent 
.  f^entlemen  sitting  in  the  committee  of  the  House,  should  be  bound  by  the 
action  of  the  senate.  I  want  to  say  that  in  an  informal  meeting  of  the 
franchise  committee,  every  person*  who  was  there,  including  a  couple  of 
persons  who  were  not  members  of  the  committee,  were  agreed  upon  the 
proposition  that  the  only  legislation  we  would  recommend,  would  be  the 
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curing  of  the  unconstitutional  acts.  There  is  Mr.  Squires,  of  Cleveland, 
a  splendid  lawyer,  as  good  a  corporation  lawyer  as  there  is  in  the  state, 
the  personal  attorney  of  Senator  Hanna,  and  these  people  don't  want  this 
franchise  business  dragged  in  here;  Barton  Smith,  of  Toledo,  represent- 
ing the  Toledo  &  Sandusky  lines,  the  attorney  of  the  Toledo  Traction 
Company,  and  possibly  one  or  two  little  roads  that  run  out,  interurban 
lines,  all  these  gentleman  having  any  franchise  to  renew  in  the  next  three 
or  four  years,  —  why  don't  these  people,  representing  millions  of  dollars, 
come  down  here  before  this  legislature  to  present  this  matter?  That  is 
the  question  the  gentleman  asks.'  Why?  Because  they  supposed  they 
were  in  the  hands  of  honest  men  who  would  deal  with  them  as  they 
should  be  dealt  with;  that  the  members  of  this  committee  and  of  this 
House  were  intelligent  enough,  if  the  franchise  question  were  brought 
before  them,  to  see  and  read  what  the  supreme  court  of  the  state  of  Ohio 
have  said  is  the  law.  I  say  that  is  the  reason  they  have  not  come.  They 
knew  that  their  friends.  Painter  and  Price  and  Cole,  of  Hancock  county, 
were  on  this  committee,  magnificent  lawyers,  and  they  supposed,  as  long 
as  those  men  were  here,  they  were  safe,  that  they  would  get  fair  dealing  at 
their  hands,  —  and  that  is  the  reason  they  did  not  come. 

But,  gentlemen  of  the  committee,  I  don't  care  a  particle  what  the 
senate  did ;  I  say  to  you  that  any  member  of  this  committee,  or  any  mem- 
ber of  this  sub-committee,  cannot  give  a  valid  reason  why,  under  the 
ruling  of  the  supreme  court,  sections  2502  and  3438  are  not  unconstitu- 
tional. We  discussed  that  matter  ourselves;  we  agreed  upon  it  at  that 
time,  in  an  informal  way,  and  talked  it  over,  and  it  is  my  opinion  and  my 
belief,  after  study  of  this  matter,  that  those  sections  are  unconstitutional, 
and  I  will  say  to  you  that  in  spite  of  the  pet  measure  which  you  say  I 
have,  if  this  matter  goes  over  until  tomorrow  morning,  I  will  present  to 
the  committee  a  reframing  of  those  two  sections  that  will  bring  them 
under  the  rule  of  the  constitution  that  laws  of  a  general  nature  shall  have 
imiform  operation  throughout  the  state.  But  I  do  say  to  you  that  it  is 
our  duty  and  our  moral  obligation  to  correct  the  law.  Mr.  Painter,  will 
you  tell  me  what  man  will  be  injured  by  the  correction  of  this?  I  say 
it  is  our  duty  to  correct  it.  I  say  I  want  an  opportunity  to  prepare  these 
matters  to  submit  to  the  committee,  and  I  will  be  ready  tomorrow  morning 
at  nine  o'clock,  and  I  ask  for  that  courtesy.  I  don't  mean  any  discourtesy 
to  the  gentleman  from  Hancock,  but  I  do  not  want  action  taken  on  this 
report  until  I  have  had  opportunity  to  present  these  matters. 
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Mr.  Stage :  I  want  to  explain  my  position,  and  ask  that  this  report 
go  over.  I  want  to  point  out  the  very  clear  distinction  between  this  re- 
port and  the  action  of  the  committee  on  it  at  this  time,  and  the  action 
on  the  report  of-  the  sub-committee  on  the  merit  system.  That  report  we 
had  before  us  and  considered,  section  by  section.  This  report  says  to  us 
not  to  consider  the  number  of  sections  on  the  statute  books,  which  we 
have  not  before  us,  and  which  nine-tenths  of  the  committee  have  not  read. 
There  is  another  matter  that  has  not  been  mentioned  here,  that  ought  to 
have  some  little  weight,  possibly,  and  that  is,  that  in  all  the  remarks  made 
about  the  millions  of  dollars  invested  by  these  corporations,  there  has  not 
been  a  word  said  about  the  rights  of  the  people  in  the  streets  of  these 
municipalities,  which  are  sought  to  be  left  to  these  statutes  that  we  have 
not  the  opportunity,  at  this  time,  to  examine.  They  ought  to  balance- 
on  the  one  side  the  millions  of  dollars  of  the  corporations  which  have 
their  money  invested,  and  which  are  now  willing  to  have  the  law  now 
on  the  statute  book  left  as  it  is.  It  is  possible,  upon  examination  of 
these  statutes,  that  the  members  of  this  committee  will  feel  that  the  rights 
of  the  other  party  to  that  contract  are  not  properly  protected  and  safe- 
guarded, by  the  statutes  as  they  now  exist ;  and  if  that  be  true,  they  ought 
to  have  an  opportunity  to  examine  those  statutes  and  decide  intelligently, 
and  not  because  they  want  to  support  the  report  of  the  committee,  out  of 
^  courtesy,  or  because  of  any  personal  affiliations  or  influence.  We  ought 
not  to  get  into  a  wrangling  spirit  about  this  matter ;  we  ought  to  decide  it 
in  a  broad  and  candid  manner,  and  in  a  constitutional  way,  without  getting 
into  a  spirit  of  recrimination. 

For  these  considerations,  I  believe  we  ought  to  have  further  time  to 
look  this  matter  up  and  decide  upon  it  intelligently. 

Mr.  Price :  This  debate  has  taken  a  little  more  acrimonious  turn  than 
I  had  anticipated,  and  I  think  the  gentleman  from  Hancock  will  not  con- 
sidcr  it  a  discourtesy,  if  he  will  look  at  it  in  a  broad  light. 

I  was  the  maker  of  the  motion;  I  always  consider  that  the  com- 
mittee ought  to  have  a  right  to  work  with  a  report  as  it  sees  fit,  and  in  that 
spirit,  the  motion  was  made. 

Mr.  Painter:     IIow  long  do  you  expect  the  committee  to  wait? 

Mr.  Price:  We  were  waiting  upon  you  a  long  time,  maybe  three 
weeks,  for  the  report. 

Mr.  Painter :     I  am  not  on  the  committee. 

Mr.  Price :  Well,  the  franchise  committee  has  been  working  all  this 
time  to  make  a  report.  Now,  another  thing:     Some  one  has  said  some- 
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thing  about  capital;  I  don't  know  as  capital  has  been  considered^  but 
inasmuch  as  those  sections  are  in  the  code,  it  strikes  me,  that  as  there  is 
nobody  before  this  committee  complaining,  they  must  be  pretty  good  sec- 
tions, or  the  capitalists  would  be  here  against  them. 

There  is  one  standpoint  from  which  those  sections  ought  to  be  con- 
sidered, and  that  is,  that  there  are  a  great  many  interurban  roads  being 
created  in  this  state,  and  they  have  got  to  have  franchises  from  the  dif- 
ferent municipalities.  I  am  frank  enough  to  say  that  I  have  not  given 
these  sections  any  consideration.  My  people  in  Athens  would  welcome 
the  day  a  proposition  for  an  interurban  railroad  was  made,  and  I  be- 
lieve they  would  have  no  objection  to  giving  a  franchise.  Now,  the  ques- 
tion comes  down  to  this,  that  the  sections  are  in  such  shape  that  the  council 
cannot  lawfully  grant  a  franchise.  How  did  I  get  that  information  ?  Not 
from  searching  the  statutes;  I  got  it  from  reading  the  newspapers,  as 
the  governor's  advisers  were  working  on  the  code,  and  as  it  purported  to 
come  from  those  advisers,  I  repeat  it,  that  the  franchise  sections  were  in 
such  a  shape,  as  well  as  the  assessment  law,  that  some  general  provisions 
ought  to  be  made.  When  some  of  —  ask  that  this  question  go  over  until 
tomorrow  morning,  to  afford  us  an  opportunity  to  examine  these  sections, 
we  do  not  intend  it  as  a  discourtesy  to  the  chairman  of  the  sub-committee ; 
it  was  simply  as  a  courtsy  to  the  members  who  desired  to  investigate  this 
question. 

Judge  Thomas :  I  think  that  the  members  should  largely  vote  upon 
this  question  as  they  intend  to  vote  upon  the  question  of  whether  or  not 
we  shall  change  the  present  law  on  franchises,  or  to  leave  it  as  it  is. 

Mr.  Price :  Do  you  mean  to  say  that  when  I  vote  on  this  question, 
that  I  must  bind  myself  by  that  vote?  I  say  to  you  that  I  shall  not.  and 
no  man  ought  to  do  that. 

Judge  Thomas :  I  am  going  to  explain  it.  I  say  that  when  you  vote 
on  this  proposition,  you  ought  to  determine  another  thing  when  you  vote, 
and  that  is,  you  ought  to  determine  first,  whether  you  want  to  change  the 
present  law  upon  the  subject  of  franchises.  If  you  do  not  want  to  change 
the  present  law,  then  you  ought  to  adopt  the  report  of  this  committee.  If 
you  are  of  the  opinion  that  there  ought  to  be  some  change  made,  either 
that  the  sections  ought  to  be  rewritten,  or  that  there  ought  to  be  a  general 
revision  of  the  laws  upon  the  subject  of  franchises,  or  something  of  that 
kind,  then  of  course,  it  would  be  all  right  for  us  to  vote  upon  the  motion. 

Mr.  Guerin :     I  want  to  ask  you  how  the  members  can  intelligently 
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vote  upon  that  until  after  examining  the  statute  and  seeing  what  the 
law  is? 

Judge  Thomas :  It  is  a  subject  that  is  not  new ;  it  is  a  subject  that 
has  been  much  discussed  in  the  newspapers  and  among  the  members  of 
the  House  and  of  the  committee,  during  the  whole  of  this  special  session. 
It  has  not  been  more  than  two  or  three  weeks  since  the  newspapers  were 
full  of  it,  and  I  am  pretty  well  satisfied  that  every  member  of  this  com- 
mittee has  very  nearly  made  up  his  mind  as  to  whether  he  wants  to  go 
into  the  general  subject  of  franchises,  or  whether  he  does  not. 

Now,  then,  let  us  take  one  other  step  in  this  discussion.  Who  is 
asking  us  to  change  the  law  upon  the  subject  of  franchises?  Are  the  peo- 
ple of  the  state  asking  us  to  do  so?  I  do  not  understand  that  there  is  any 
general  demand  in  the  state  of  Ohio  for  a  change  in,  or  revision  of,  the 
laws  upon  that  subject.  Who  does  want  any  change  made  in  these  pro- 
visions? Why,  I  say,  if  anybody  wants  it,  it  is  the  traction  companies; 
it  is  the  street  car  interests  and  interests  of  that  kind,  who  fear  that  the 
present  law  may  be  in  such  shape  that  they  cannot  obtain,  or  exercise  the 
right  to  build  electric  lines  over  the  country.  I  will  say  that  I  believe  the 
gentleman  from  Erie,  being  himself,  as  I  understand  it,  attorney  for  a 
traction  company,  is  largely  influenced  in  his  action  here  by  the  fear  that 
he  cannot  obtain  for  his  company,  for  instance,  if  they  desire  to  make  an 
extension  of  their  line,  a  franchise  under  the  law,  because  he  fears  that 
the  councils  of  cities  and  villages  through  which  it  may  have  to  pass,  will 
not  be  able  to  grant  the  rights  to  his  company. 

Mr.  Guerin:  I  will  suggest  that  your  friend,  Mr.  Barton  Smith, 
is  the  main  attorney  of  the  traction  company  I  represent. 

Judge  Thomas :  I  will  ask  you,  Mr.  Guerin,  if  you  are  not  attorney, 
too,  for  one  of  the  traction  companies? 

Mr.  Guerin :     Yes,  sir ;  the  one  Barton  Smith  is  local  counsel  for. 

Judge  Thomas :  I  say,  therefore,  that  is  the  very  thing  that  influ- 
ences the  gentleman  from  Erie,  very  largely,  in  my  judgment 

Mr.  Price :     I  suppose  we  are  all  influenced  by  one  motive  or  another. 

Judge  Thomas :  Of  course  we  are,  and  I  wouldn't  give  much  for  a 
man  that  was  not. 

Mr.  Price :     Will  the  gentleman  state  what  influences  him  ? 

Judge  Thomas:  Yes,  I  will.  What  influences  me  is  this:  That  if 
we  go  into  this  suject  of  franchises  in  this  committee,  the  committee  will 
not  be  able  to  make  its  report  for  several  days  yet ;  if  we  do  not  go  into  it, 
the  committee  may  be  able  to  make  its  report  tomorrow. 
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Now,  must  we  go  into  it  ?  I  must  say  that  I  believe  the  street  car 
companies  and  the  traction  companies  of  Ohio  have  worried  along  under 
the  pesent  law  for  several  years,  ten  or  fifteen  years ;  they  have  extended 
lines  all  over  the  country ;  they  have  pierced  nearly  every  county  in  the 
state  in  extending  their  lines  under  the  present  law,  and  what  is  the  mat- 
ter with  that  law?  If  they  have  done  that  up  to  this  time,  why  can't  they 
continue  doing  it? 

Mr.  Chapman:     What  has  the  supreme  court  been  doing? 

Judge  Thomas:  That  doesn't  matter;  and  I  must  say  for  the  su- 
preme court  here,  that  I  believe  it  is  an  honorable  and  upright  body  of 
men,  and  would  do  right  upon  any  question  coming  before  it. 

(Cries  of  agreed.) 

Judge  Thomas :  I  have  the  utmost  veneration  for  the  integrity  of 
that  court.  I  must  say,  however,  that  we  must  not  decide  these  ques- 
tions for  the  supreme  court ;  we  must  leave  it  for  that  court  to  say  what 
is  constitutional  and  what  is  not.  This  committee  does  not  know  whether 
the  supreme  court  will  wipe  out  these  statutes,  or  not,  because  the  cases 
have  not  yet  come  before  them.  I  say,  let  us  leave  the  supreme  court 
alone ;  it  will  take  care  of  itself  when  the  question  comes  before  it ;  let  us 
leave  the  law  alone  as  it  is,  because,  while  it  may  not  be  all  that  we  desire, 
yet,  if  we  go  into  it,  we  have  to  meet,  not  only  the  subject  of  g^nting 
franchises  in  cities,  but  the  subject  of  arbitration  introduced  by  the  gen- 
tleman from  Erie. 

Mr.  Painter:     That  is  the  key. 

Judge  Thomas :  We  have  to  deal  with  other  questions  that  will 
necessarily  force  themselves  upon  the  attention  of  the  committee.  If  we 
must  fight  out  this  matter,  let  us  fight  it  out  in  the  House  and  not  in  the 
committee.  That  is  the  proper  field  in  which  to  fight  it  out ;  there  it  has 
to  be  decided,  whatever  this  committee  may  do,  and  while  I  am  as  fearless 
as  any  man,  I  think,  upon  this  subject,  and  am  willing  to  take  chances  with 
any  other  man  upon  the  subject  if  we  go  into  it,  I  say  that  I  believe  at 
this  time  there  is  no  necessity  for  dealing  with  this  subject.  There  is 
nothing  at  stake,  unless  it  be  the  interests  of  the  street  car  companies, 
and  I  think  they  will  be  protected  as  well  in  the  future  as  they  have  been 
in  the  past.  I  don't  believe  we  ought  to  legislate  simply  because  they 
want  us  to  do  so :  I  think  they  can  get  along  for  another  year  or  so,  until 
some  subsequent  session  of  the  legislature  shall  take  up  this  subject  of 
franchises,  consider  it  in  all  its  phases  and  settle  it  once  for  all. 
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Mr.  Allen :  Mr.  Chairman,  the  air  does  not  seem  to  be  getting  any 
better  here  and  in  order  to  clear  it  up,  I  move  the  previous  question. 

Mr.  Chapman :     I  will  second  that. 

The  motion  is  lost  by  a  vote  of  eighteen  to  three. 

Mr.  Guerin :  I  had  made  up  my  mind  not  to  say  anything  more  on 
this  subject,  but  the  remarks  of  the  gentleman  from  Hancock  brings  me 
to  my  feet  again.  The  testimony  of  the  gentleman  from  Hancock  was  that 
Mr.  Squires,  one  of  the  greatest,  perhaps  the  greatest,  corporation  lawyer 
in  the  state  of  Ohio,  and  Mr.  Barton  Smith,  of  Cleveland,  representing 
large  traction  companies,  and  general  counsel  of  the  road  I  do  business 
for  now  and  then,  were  in  favor  of  leaving  the  franchise  laws  exactly  as 
they  are.  The  statement  of  the  gentleman  from  Huron  was,  that  it  didn't 
make  any  difference  whether  the  traction  companies  want  them  changed 
or  not,  they  ought  to  be  allowed  to  remain  just  exactly  as  they  are.  One 
of  the  two  gentlemen  is  wrong ;  either  the  traction  companies  want  them 
changed,  or  they  do  not.  From  the  statement  of  the  gentleman  from 
Huron,  I  should  judge  they  don't  want  them  changed,  and  I  believe  every 
electric  line  in  the  state  would  like  to  see  the  cities  tied  up  so  that  the 
interurban  lines  could  not  come  in,  unless  over  their  lines.  I  stand  on  that 
proposftion  exactly  where  I  have  stood :  I  am  in  favor  of  doing  everything 
that  will  influence  the  people  to  invest  their  money  in  this  state,  to  bring 
new  enterprises  here,  to  promote  prosperity,  and  to  enact  laws  that  will 
be  beneficial  to  the  public  and  the  people  of  the  state  of  Ohio,  and  I  say 
to  you  that  no  railroad  company  will  invest  money  in  this  state  in  the 
construction  of  a  railway,  under  the  laws  contained  in  the  statute  books 
to-day. 

Judge  Thomas:     I  will  ask  you  if  they  have  not  done  it? 

Mr.  Guerin :  They  have  done  it,  sir,  but  not  since  the  supreme  court 
rendered  this  decision.  How  can  we  tell  what  the  supreme  court  will  do 
in  the  future,  is  the  question  asked  by  the  gentleman  from  Huron.  What 
an  absurd  question  to  ask  a  lot  of  intelligent  men !  What  is  the  value  of 
the  supreme  court  reports,  which  every  lawyer  who  attempts  to  do  any 
law  business,  possesses  ?  Never  once  in  a  thousand  times  do  you  find  a 
decision  of  the  supreme  court  right  exactly  on  the  point  upon  which  you 
are  called  upon  to  express  an  opinion ;  that  is  not  the  value  of  the  reports. 
A  lawyer  is  trained  in  reasoning,  legal  reasoning,  and  he  can  take  a  de- 
cision of  the  supreme  court,  read  it,  and  then  apply  the  reasoning  of  the 
court  to  the  statute,  and  if  he  is  a  man  of  ordinary  intelligence,  and  such 
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•plain  facts  appear  on  the  statute  as  appear  in  these,  he  can  tell  exactly 
what  the  court  will  do.  These  statutes  are  identical  with  thei  statutes 
relating  to  the  classification  of  cities;  why  should  they  stand  upon  any 
different  legal  reasoning?  Why,  it  is  an  absurd  proposition  for  the  gen- 
tleman to  advance,  to  say  that  we  cannot  tell  what  the  supreme  court  will 
do.  He  says  the  supreme  court  is  composed  of  honorable  men;  no  one 
will  dispute  that  proposition. 

His  next  proposition  was  to  let  them  alone  and  they  will  take  care 
of  themselves.  Nobody  doubts  that  they  are  entirely  able  to  take  care 
of  themselves  and  the  state,  too,  and  they  have  been  doing  it  for  some  time 
past ;  but  that  is  not  what  should  be  brought  to  the  attention  of  the  com- 
mittee. 

Judge  Thomas:  This  statute  on  the  subject  of  franchises  is  based 
upon  classification,  to  some  extent,  as  I  understand? 

Mr.  Guerin:     Yes. 

Judge  Thomas :  And  that  question  is  decided  by  the. supreme  court 
in  some  decisions,  where  it  is  decided  that  classification  is  unconstitutional? 

Mr.  Guerin :     Yes. 

Judge  Thomas :  Now,  I  will  ask  you  whether  the  right  given  under 
that  statute  to  grant  franchises,  in  certain  cities,  under  certain  circum- 
stances, such  as  cities  of  the  first  grade  of  the  first  class,  whether  there 
is  anything  in  that,  that  would  cause  the  supreme  court  to  declare  that 
statute  unconstitutional  ?  Isn't  it  merely  a  description  which  is  immaterial, 
so  far  as  the  constitutional  part  of  it  is  concerned?  For  instance,  a  ques- 
tion like  this  :  The  county  commissioners  in  counties  which  have  a  city  of 
the  first  grade  and  first  class,  shall  have  power  to  do  certain  things ;  in  your 
opinion,  is  such  a  law  as  that  unconstitutional? 

Mr.  Guerin  :     I  think  so,  unquestionably. 

Judge  Thomas :  The  court  has  not  decided  upon  any  question  of 
that  kind? 

Mr.  Guerin  :  But  they  decided  so  many  questions  relating  to  classifi- 
cation, that  there  can  no  longer  remain  a  doubt 

Judge  ThcMuas :  Isn't  there  a  doubt  whether  the  court  would  de- 
clare a  law  of  that  kind  unconstitutional  ? 

Mr.  Guerin  :  I  do  not  think  so.  And  I  will  say  to  you  that  when  you 
talk  about  summersaults,  the  summersault  turned  by  these  great  attor- 
neys on  this  very  proposition,  that  is,  their  opinions  given  a  few  weeks 
ago  and  their  opinions  quoted  now,  arc  double-headed  summersaults  of  a 
character  we  seldom  witness,  and  I  say  to  you  that  the  only  question 
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relating  to  these  statutes  is  whether  or  not  the  legislature,  if  the  classifi- 
cation had  been  stricken  out,  would  have  passed  the  bill  without  the 
classification;  and  I  will  say  to  you  and  to  every  one  here,  if  you  will 
read  those  statutes,  it  will  be  apparent  that  the  statutes  were  passed  for  the 
very  purpose  of  giving  different  cities  of  certain  classes  and  certain  coun- 
ties, the  rights  and  privileges  set  forth  in  the  statute  book. 

Judge  Thomas :     That  does  not  necessarily  follow  ? 

Mr.  Guerin :  You  take  the  old  statutes  and  you  will  find  they  were 
amended  to  put  in  that  very  thing. 

Mr.  Painter:     Then  why  wouldn't  the  supreme  court  support  them? 

Mr.  Guerin:  Because  that  old  law  was  repealed.  This  law  was 
passed  for  the  purpose  of  making  classification,  and  I  say  under  that  ruling 
of  law,  it  is  unconstitutional ;  but  whether  it  be  so,  or  not,  it  is  my  opinion ; 
perhaps  not  very  great;  but  here  we  are,  with  ample  opportunity  and 
with  no  excuse,  absolutely  no  excuse,  why  we  should  not  make  sure  that 
these  statutes  are  correct  and  constitutional.  I  say  that  every  interurban 
route  built  in  the  state  is  worth  to  tTie  people  of  the  state  ten  times  the 
cost  of  the  construction  of  the  road ;  it  is  he  greaest  developer  of  civilized 
times,  this  interurban  railway  system.  I  say  to  you  that  there  should  be 
no  obstacles  placed  in  the  way  of  these  roads  getting  franchises.  You 
can  tack  on  all  the  conditions  you  please,  gentlemen,  but  leave  the  field 
open  so  that  capital  will  come  here  and  be  invested,  so  that  the  people  of 
our  state  may  profit  by  it. 

What  harm  can  be  done  by  letting  this  go  over  until  tomorrow,  allow- 
ing members  time  to  examine  these  statutes?  What  harm  can  be  done 
by  our  correcting  these  statutes,  and  if  the  committee,  by  a  majority  vote, 
decide  against  it,  I  shall  not  be  satisfied,  but  I  shall  stand  by  the  action 
of  the  committee.  But  I  want  to  be  given  the  time  her^  to  examine  those 
two  sections  to  which  I  have  called  attention ;  I  want  the  members  of  this 
committee  to  say  whether  they  ought  to  be  amended  now.  It  is  im- 
portant to  every  person  in  this  state.  Why  this  rush?  One  day's  rush 
now  may  delay  the  progress  of  the  state  for  a  year  and  a  half.  I  say  it  is 
wron^e:,  absolutely  wrong.  It  ought  to  be  attended  to,  and  there  is  no 
reason  why  it  should  not  be.  I  sincerely  hope  my  motive  in  this  matter 
will  not  be  misconstrued. 

Mr  Pjracken  :  The  gentleman  on  my  right  (Mr.  Thomas)  claimed 
that  there  was  no  one  here  asking  for  any  revision  or  change  in  the  fran- 
.chise  laws  of  this  state,  save  the  street  railroads.  Now,  if  he  will  re- 
member, a  delegation  came  here  during  our  meetings  in  the  Houi.e,  rep- 
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resenting  the  Ohio  Federation  of  Labor,  a  body  composed  of  delegates  from 
the  various  branches,  representing  no  less  than  50,000  and  speaking,  per- 
haps, for  200,000  people  in  organized  labor,  —  and  they  did  ask  for 
legislation.  ' 

Now,  it  is  well  known  that  the  people  of  Cincinnati  demand  legis- 
lation; they  demand,  if  there  is  any  opportunity  to  get,  a  lower  fare. 
The  proposition  of  the  gentleman  from  Erie  is  that  these  people  ought  to 
be  here,  speaking  in  their  own  interests.  Senator  Hanna  is  a  member  of 
the  Civic  Federation,  claiming  to  be  in  the  interest  of  harmony  between 
capital  and  labor,  and  one  of  the  fundamental  principles  of  that  organi- 
zation is  to  prevent  strikes  by  means  of  arbitration. 

Now,  why  don't  we  invite  these  people  to  address  us?  Not  only 
invite  them,  but  why  not,  in  this  committee^  offer  a  special  invitation  to 
this  particular  member  of  the  Civic  Federation  to  come  before  this  com- 
mittee, or  this  body,  and  speak  upon  this  proposition  of  arbitration?  I 
am  sure,  gentlemen,  if  Senator  Hanna  is  a  member  of  that  body,  wish- 
ing to  bring  about  peace  and  harmofiy  between  capital  and  labor,  he  will 
come.  Here  is  a  subject  on  which  his  observation  is  based,  a  subject 
on  which  we  all  know  he  is  well  informed.  There  is  no  man  in  this  country 
who  ought  to  receive  an  invitation  more  quickly  to  come  before  us  and 
enlighten  us  on  these  propositions,  than  Senator  Hanna,  and  I  say,  gen- 
tlemen, that  we  ought  to  invite  him. 

Mr.  Cole :  Why  is  it  that  you  have  just  conceived  the  idea  of  in- 
viting Senator  Hanna  at  this  particular  time?  This  matter  has  been 
before  the  House  for  some  time;  why  hasn't  he  been  invited  before  this 
time? 

Mr.  Bracken :     Everything  comes  in  its  time. 

Mr.  Cole :     The  time  for  public  hearings  is  out. 

Mr.  Bracken :  He  was  invited,  along  with  the  general  public,  at 
that  time.  This  would  be  a  special  honor  to  Mr.  Hanna,  to  invite  him  at 
this  time  before  this  committee,  and  I  am  sure  his  friends  and  repre- 
sentatives should  not  object,  if  I  am  willing  to  extend  the  invitation.  I 
will  say  that  this  is  the  proper  time  and  the  only  time  that  we  have  had 
this  particular  subject  before  us  in  this  way.  The  committee  has  just 
made  its  report,  or  its  recommendation ;  we  have  been  waiting  for  this 
report  of  the  committee.  I  prepared  two  little  amendments  for  that  com- 
mittee to  act  upon.  They  have  given  no  report,  and  I  desire  to  be  heard 
on  this  proposition.  As  to  courtesy  to  the  sub-committee :  I  know  of  no 
sub-conunittce  of  this  body,  or  no  gentleman  in  this  body  that  I  would 
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extend  courtesy  to  more  readily  than  to  the  gentleman  from  Hancock. 
Here  is  an  opportunity  to  take  advantage  of  one  of  our  greatest  openings 
to  bring  harmony  about  between  capital  and  labor.  You  can  hardly  take 
up  a  paper  but  what  you  see  accounts  of  these  troubles  between  capital 
and  labor;  business  is  dislocated,  bad  feeling  engendered  —  all  on  ac- 
count of  not  having  a  provision  for  arbitration  which  will  prevent  strikes 
and  lockouts.  And  yet  the  proposition  of  this  gentleman  to  bring  about 
peace  and  harmony,  to  secure  arbitration  that  would  be  in  the  interest  of 
liberty  and  of  our  people,  is  sneered  at,  and  the  gentleman  is  told  that  he 
has  a  pet  measure  that  he  wants  to  bring  before  this  committee !  Now, 
I  say,  if  you  ever  get  a  corporation  attorney  in  the  way  of  doing  good  — 
maybe  this  is  his  offering,  for  all  we  know,  because  he  has  been  in  the 
interest  of  corporations  —  why,  I  say,  help  it  along. 

Mr.  Cole :     Do  you  mean  you  are  opposed  to  compulsory  arbitration  ? 

Mr.  Bracken :  When  that  compulsion  forces  a  man  to  work,  or  to 
submit  to  the  dictates  of  his  employer  —  that  is  a  different  proposition. 
This  proposition  we  urge,  is  a  part  of  a  contract,  in  which  no  injustice 
is  done  to  labor,  but  the  broadest  liberty  is  given.  I  want  to  say  that  I 
came  here  before  the  74th  General  Assembly  and  worked  to  kill  a  bill 
that  was  in  favor  of  compulsory  arbitration,  because  it  would  put  our 
people  in  jail  if  they  refused  to  abide  by  that ;  every  right-minded  man 
will  concede  that  it  is  not  fair  to  compel  a  man  to  work  against  his 
wishes.  I  know  that,  if  you  view  this  matter  superficially,  you  will  think 
I  am  reversing  myself;  but  I  am  not  a  member  of  the  supreme  court. 
Now,  gentlemen,  this  is  a  fair  proposition ;  we  have  the  privilege  of  voting 
as  we  please  on  this;  we  may  vote  with  you;  I  don't  know.  I  went  be- 
fore you  and  presented  my  resolution  and  left  it  to  your  consideration. 
You  bring  in  this  report,  and  I  may  vote  for  it,  if  you  can  bring  up  argu- 
ments, but  so  far,  you  are  advancing  none. 

Now,  gentlemen,  in  all  candor,  is  it  wise  that  we  should  put  off  the 
consideration  of  this  question?  The  people  of  Ohio  are  watching  us; 
the  people  of  the  United  States  are  watching  this  extraordinary  session 
of  the  legislature.  No  one  desires  to  stay  here ;  we  are  many  of  us  work- 
ing, as  the  boys  say,  "on  a  dead  horse,"  meaning  that  we  are  working  for 
money  that  we  have  already  received.  When  we  were  elected,  our  re- 
muneration was  fixed  and  our  term  of  office  named  at  two  years,  and  if 
the  duties  of  the  state  require  us  to  stay  here  two  years,  I  say  to  stay  for  the 
two  years  and  do  our  work.  Let  us  never  shirk  a  single  proposition  or 
50 
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respr^nsibility  in  order  that  we  may  get  away  a  few  days  earlier.  \\Tiy 
should  we  consider  a  matter  of  a  few  hours,  or  a  few  dajs,  when  this 
great  question  is  before  us? 

Gentlemen  are  here  on  both  sides  of  thb  question,  representing  the 
corporations  and  the  state  and  municipalities  —  corporations,  too ;  but  nooe 
of  you  speak  for  the  people;  I  say  they  are  parties,  too;  maybe,  third 
parties.  It  is  a  question  as  to  the  interest  of  this  capitalist  and  that  cap- 
italist, but  nolxKiy  seems  to  speak  for  the  people.  You  are  speaking  for 
your  clients,  on  both  sides,  and  I  think  I  will  speak  for  mine.  I  would 
be  unfaithful  if  I  received  my  retainer  and  then  did  nothing;  so  I  shall 
speak  for  my  clients,  the  people.  I  am  in  perfect  sympathy  with  all  that 
has  )^>een  said  here  as  to  making  capital  safe ;  I  want  every  dollar  that  is 
put  into  any  investment  to  be  made  sure  and  certain.  I  want  to  bring  into 
this  great  state  ever>-  dollar  that  I  can  to  lay  steel  rails  in  every  comity, 
if  it  will  advance  our  progress  and  our  prosperity.  I  am  not  opposed  to 
capital;  I  have  my  ideas  about  capital,  how  capital  might  best  sene 
itself  and  the  people,  and  for  that  reason,  I  want  the  subject  open,  because 
I  l>elieve  capital  often  stands  in  its  own  way,  and  I  think  such  companies  as 
charge  five-cent  fares  stand  in  the  way  of  their  own  best  interests,  the 
interests  of  the  city  and  the  interests  of  the  people. 

Xow,  these  are  all  questions  before  us.  We  should  not  think  of 
lettini^  them  go  by. 

Judge  Thomas :  Can't  the  councils  of  cities  and  villages  now  make 
contracts  with  street  car  companies  to  carr}-  for  three  cents  a  mile,  under 
the  law  as  it  is  now  ? 

Mr.  Hracken :  They  can;  btit  there  is  no  such  thing  as  Hmiting 
them.    We  can  make  the  law  to  limit  them ;  we  can  direct  council. 

Incline  Thomas  :  Do  I  understand  by  that,  that  we  should  pass  such  a 
law  as  would  require  council  to  insist  that  passengers  should  be  carried 
for  three  cents  a  rule  ? 

Mr.  FJrackcn :  Xo,  sir;  1  don't  want  to  do  that.  I  would  insist 
\\\)()u  giving  the  people  of  every  mimicipality  the  right  to  own  their  own 
strrcl  cars,  or  other  public  utilities,  whenever  a  majority,  or  two-thirds 
of  the  people  of  that  community  said  they  W'ished  to  do  that. 

judc^e  Thomas:  Is  that  your  reason  for  w^ishing  to  take  up  this 
(|uesti(jn  now.  so  that  the  question  of  public  utilities  can  also  be  passed 
u])!)n  ? 

Mr.  IVracken  :  Tliat  is  one;  but  I  want  to  tell  you  very  frankly  and 
seriously  that  my  principal  object  for  advocating  this  now,  is  to  give  the 
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gentleman  from  Erie  an  opportunify  to  present  his  proposition  oi  arbitra- 
tion. I  realize,  from  my  experience  during  the  regular  session  that  the 
material  is  not  in  the  House  to-day  that  would  grant  to  people  the  choice 
to  operate  their  own  municipal  enterprises. 

Judge  Thomas:     You  do  not  think  that  proposition  would  carry? 

Mr.  Bracken :  I  don't  think  it  would  carry,  and  I  want  to  be  prac- 
tical. I  believe,  if  we  were  forced  to  come  to  time  on  this  arbitration 
measure,  it  would  carry,  for  two  reasons :  one  is,  that  it  is  absolutely  fair. 
Another  is,  that  the  gentlemen  who  own  the  roads  —  and  especially  the 
gentleman  I  referred  to  awhile  ago  —  are  standing  for  that  proposition 
before  the  public;  the  gentleman  I  referred  to  would  have  to  reverse 
himself,  if  he  did  not  stand  for  it  before  this  body. 

The  Chairman :      Has  the  gentleman  from  Franklin  concluded  ? 

Mr.  Bracken:     No,  sir;  I  have  just  commenced. 

Judge  Thomas :  This  scheme  of  Mr.  Guerin's,  to  insert  in  contracts, 
or  to  allow  council  to  insert  in  contracts,  where  it  grants  a  franchise  to  a 
street  car  company,  an  arbitration  clause,  would  be  inserting  something 
that  would  bind  the  companies,  but  not  the  laboring  men  —  is  that  not  so? 

Mr.  Bracken:     Yes. 

Judge  Thomas :  So  that  it  would  be  a  contract,  in  that  resepct,  on 
one  side ;  the  laboring  men  would  be  bound,  or  not,  as  they  chose. 

Mr.  Bracken :  The  contract  is  entered  into  between  two  parties,  the 
city  and  the  company,  to  do  certain  things ;  the  laboring  men  do  not  come 
in  there  at  all. 

Judge  Thomas:  They  make  a  contract  by  which  they  say  to  the 
company  whenever  any  trouble  arises,  that  it  must  be  submitted  to  arbi- 
tration ? 

Mr.  Bracken :     Yes. 

Judge  Thomas :  Well,  that  would  be  binding  upon  the  company,  but 
not  upon  the  employes. 

Mr.  Bracken :  Yes,  and  it  is  reasonable.  The  company  receives  the 
grant  of  a  valuable  franchise,  and  it  is  made  one  of  the  conditions  of 
the  grant,  that  the  street  cars  shall  not  be  tied  up.  for  fair-minded  men  can 
solve  the  question  through  arbitration,  under  the  terms  of  the  grant. 

Mr.  Painter,  do  you  desire  to  ask  any  question? 

Mr.  Painter :     No,  I  am  waiting  until  you  get  through. 

Mr.  Bracken :  Then  you  may  as  well  sit  down.  But  I  will  not 
keep  the  floor  when  any  other  gentleman  desires  it,  and  I  will  therefore 
give  way  to  Mr.  Painter. 
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Mr.  Painter:  I  don't  care  to  go  ipto  the  discussion  of  this  arbitra- 
tion matter,  but  I  just  want  to  say  to  the  committee  that  we  can  see 
what  this  is  leading  to ;  we  can  see  how  this  question  is  broadening  out, 
until  it  will  take  in  everything  from  alpha  to  omega.  The  gentleman  has 
the  right  to  be  heard ;  I  have  entire  faith  in  his  honesty,  because  I  have 
been  through  one  session  with  him,  and  I  am  willing  to  give  him  all  the 
credit  for  honesty  and  fearlessness,  and  to  say  that  he  deserves  it ;  but  his 
statements,  and  the  statements  of  the  gentleman  from  Erie  show  to  this 
committee  clearly  the  magnitude  and  the  scope  of  the  questions  they  would 
have  us  consider,  should  we  take  up  the  subject  of  franchises  at  this  time. 

The  Chairman:  The  question  is  on  the  motion  of  the  gentleman 
from  Athens,  to  postpone  the  consideration  of  this  report.  The  secretary 
will  call  the  roll. 

On  roll  call,  the  vote  resulted  as  follows: 

Ayes  —  Guerin,  Price,  Williams,  Thomas,  Allen,  Silberberg,  Stage, 
Bracken,  Ainsworth,  Maag,  Huffman,  Brumbaugh,  Sharp. 

Nays  —  Painter,  Cole,  Metzger,  Chapman,  Worthington,  Denman, 
Hypes,  Willis. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


September  25,  1902. 
9  .*oo  A.  M.  Thursday. 

The  committee  met  pursuant  to  adjournment,  Mr.  Willis  presiding. 
Mr.  Stage  was  appointed  secretary  pro  tem. 

On  roll-call  the  following  members  responded : 

Painter,  Denman, 

Guerin,  Hypes, 

Price,  Willis, 

Cole,  Stage, 

Williams,  Bracken, 

Metzger,  Ainsworth, 

Thomas,  Maag, 

Allen,  Brumbaugh. 
Silberberg, 

Mr.  Painter  moved  to  amend  section  90,  by  inserting  at  the  end  of 
line  1023,  the  following:  "Provided  that  no  action,  as  provided  in  sec- 
tions 1777  and  1778,  to  enjoin  the  performance  of  a  contract  heretofore 
or  hereafter  entered  into  by  a  municipal  corporation,  shall  be  brought  or 
maintained  unless  such  action  is  commenced  within  one  year  from  the  date 
of  such  contract,  and  this  provision  shall  apply  to  pending  contracts." 

Amendment  carried. 

Section  48-9.  On  motion,  this  section  was  adopted,  reading  as 
follows : 

Section  48-9.  When  the  corporation  makes  a  contract  for  iany  im- 
provement or  repair  provided  for  in  this  chapter,  the  cost  of  which  will 
exceed  five  hundred  dollars,  it  shall  proceed  as  follows : 

First.  It  shall  advertise  for  bids  for  the  period  of  two  consecutive 
weeks,  or  if  the  estimated  cost  exceed  five  thousand  dollars,  four  con- 
secutive weeks,  in  two  newspapers  published  in  the  corporation,  or  one 
newspaper,  if  only  one  is  published  therein ;  or  by  posting  advertisements 
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in  three  public  places  in  the  corporation  if  no  newspaper  is  published 
therein. 

Second.  The  bids,  sealed  up,  shall  be  filed,  in  cities,  with  the  auditor, 
and  in  villages  with  the  village  clerk. 

Third.  The  bids  shall  be  opened  at  12  o'clock  noon  on  the  last  day 
for  filing  the  same,  in  cities,  by  the  auditor  and  the  director  of  public 
works,  and  in  villages  by  the  clerk  and  mayor,  and  publicly  read  and  filed 
in  cities  in  the  office  of  the  director  of  public  works  and  in  villages  in  the 
office  of  the  clerk. 

Fourth.  Each  bid  shall  contain  the  full  name  of  each  person  inter- 
ested in  the  same,  and  shall  be  accompanied  by  a  sufficient  bond  of  some 
disinterested  person  or  persons,  residents  of  the  county,  or  a  certified  check 
on  a  solvent  bank  of  such  city,  or  village,  for  such  an  amount  and  upon 
such  terms  as  may  be  prescribed  in  the  advertisement  for  proposals,  as  a 
guaranty  that  if  the  bid  is  accepted,  the  contract  will  be  entered  into  and 
the  performance  of  it  properly  secured. 

Fifth.  If  the  work  bid  for  embraces  both  labor  and  material,  they 
shall  be  separately  stated,  with  the  price  thereof. 

Sixth.  None  but  the  lowest  responsible  bid  shall  be  accepted,  when 
such  bods  are  for  labor  or  material,  separately ;  but  in  cities  the  appropriate 
department,  and  in  villages  the  council,  may  in  its  discretion,  reject  all  the 
bids,  or  may,  at  its  discretion,  accept  any  bid  for  both  labor  and  material 
which  may  be  the  lowest  aggregate  for  such  improvement. 

Seventh.  The  contract  shall  be  between  the  corporation  and  the  bid- 
der, and  the  corporation  shall  pay  the  contract  price  for  the  work  in  cash; 
provided,  however,  that  the  contract  price  may  be  paid  in  assessments,  as 
the  council,  in  its  discretion  may  have  previously  determined,  and  suits  to 
recover  or  enforce  such  assessments  may  be  brought  by  any  person  holding 
such  claim,  in  the  name  of  the  corporation. 

Eighth.  Where  there  is  reason  to  believe  that  there  is  collusion  or 
combinations  among  the  bidders,  or  any  number  of  them,  the  bids  of  those 
concerned  therein  shall  be  rejected. 

Ninth.  Whenever  it  becomes  necessary  in  the  opinion  of  the  appro- 
priate department  in  cities,  or  of  the  council  in  villages,  in  the  prosecution 
of  said  work,  to  make  alterations  or  modifications  in  any  contract,  such 
alterations  or  modifications  shall  only  be  made  by  such  director  of  public 
works  or  council  by  resolution,  but  such  resolution  shall  be  of  no  effect 
until  the  price  to  be  paid  for  the  work  or  materials,  or  both,  under  the 
altered  or  modified  contract,  has  been  agreed  upon  in  writing  and  signed 
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by  the  contractor  and  the  mayor  and  auditor,  or  clerk,  on  behalf  of  the 
corporation,  and  approved  by  the  council;  and  no  contractor  shall  be 
allowed  to  recover  anything  for  work  or  material,  caused  by  any  altera- 
tion or  modification,  unless  such  contract  is  made  as  aforesaid;  nor  shall 
he,  in  any  case,  be  allowed,  or  recover  for  such  work  and  materials,  or 
either,  more  than  the  agreed  price. 

Provided,  further,  that  for  all  improvements  where  an  assessment  is 
to  be  levied  on  abutting  property,  that  so  much  of  section  97  as  is  inconsist- 
ent with  this  enactment  shall  not  apply. 

The  sub-committee  to  which  was  referred  the  wording  of  section  82, 
reported  through  its  chairman,  Mr.  Denman,  as  follows : 

After  the  word  ^'exceed/*  in  line  886,  strike  out  the  original  amend- 
ment, and  insert  in  lieu  thereof  the  following : 

*'One  hundred  and  fifty  dollars  per  year,  each,  in  cities  having  a 
population  according  to  the  last  or  any  succeeding  federal  census,  of 
25,000,  or  less,  and  for  every  30,000  additional  mhabitants  determined  as 
aforesaid,  said  compensation  may  be,  but  shall  not  exceed,  an  additional 
one  hundred  dollars  per  year  each." 

When  so  amended,  the  section  was  adopted. 

The  sub-committee  to  which  was  referred  section  71  reported  through 
Its  chairman,  Mr.  Stage,  as  follows: 

Strike  out,  in  line  759,  the  figures  and  words  **2709,  Revised  Statutes," 
and  insert,  "54,  of  this  act." 

The  sub-committee  to  which  was  referred  section  54  reported  through 
its  chairman,  Mr.  Stage,  as  follows : 

In  line  638  insert  the  word  "herein"  before  the  word  "provided." 

Strike  out  all  of  line  638  after  the  word  "provided." 

Strike  out  all  of  lines  639,  640  and  641  to  and  including  the  words 
"Revised  Statutes,"  and  insert  the  following: 

"Whenever  any  municipal  corporation  issues  its  bonds,  it  shall  first 
oflfer  them  at  par  and  accrued  interest  to  the  trustees  or  commissioners, 
in  their  official  capacity,  of  the  sinking  fund,  or,  in  case  there  are  no  such 
trustees  or  commissioners,  to  the  officer  or  officers  of  such  corporation  hav- 
ing charge  of  its  debts,  in  their  official  capacity,  and  only  after  their 
refusal  to  take  all  or  any  of  such  bonds  at  par  and  interest,  bona  fide  for  and 
to  be  held  for  the  benefit  of  such  corporation,  sinking  fund  or  debt,  shall 
such  bonds,  or  as  many  of  them  as  remain,  be  advertised  for  public  sale. 
In  no  case  shall  the  bonds  of  the  corporation  be  sold  for  less  than  their 
par  value;  nor  shall  such  bonds  when  so  held  for  the  benefit  oi  smOsn. 
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sinking  fund  or  debt,  be  sold,  except  when  necessary  to  meet  the  require- 
ments of  such  fund  or  debt.  AH  sales  of  bonds,  other  than  to  the  sinking 
fund,  by  any  municipal  corporation,  shall  be  to  the  highest  and  best  bidder, 
after  thirty  days'  notice  in  at  least  two  newspapers  of  general  circulation 
in  the  county  where  such  municipal  corporation  is  situated,  setting  forth 
the  nature,  amount,  rate  of  interest  and  length  of  time  the  bonds  have  to 
run,  with  time  and  place  of  sale.  Additional  notice  may  be  published  out- 
side of  such  county  by  order  of  the  corporation  council ;  provided,  however, 
when  any  such  bonds  have  been  once  so  advertised  and  offered  for  public 
sale,  and  the  same  or  any  part  thereof,  remain  unsold,  then  said  bonds,  or 
as  many  as  remain  unsold,  may  be  sold  at  private  sale  at  not  less  than  their 
par  value,  under  the  direction  of  the  mayor  and  the  officers  and  agents  of 
the  corporation  by  whom  said  bonds  have  been,  or  shall  be,  prepared, 
advertised  and  offered  at  public  sale ;  provided,  further,  that  when  it  shall 
appear  to  the  trustees  or  council  of  any  municipal  corporation,  to  be  for  the 
best  interests  of  such  corporation  to  renew  or  refund  any  bonded  indebted- 
ness of  such  corporation  which  shall  not  have  matured,  and  thereby  reduce 
the  rate  of  interest  thereon,  such  trustees  or  council  shall  have  authority 
to  issue  for  that  purpose  new  bonds,  with  semi-annual  interest  coupons 
attached,  and  to  exchange  the  same  with  the  holder  or  holders  of  such  out- 
standing bonds,  if  such  holder  or  holders  shall  consent  to  make  such  ex- 
change and  to  such  reduction  of  interest." 

In  Hne  641,  insert  before  the  word  "the"  the  following:  "When  new 
bonds  are  issued  — " 

Section  89.  Section  89  is  re-referred  to  a  sub-committee  composed  of 
Messrs.  Silberberg,  Chapman  and  Thomas. 

On  motion,  the  committee  recessed  to  2:00  o'clock  p.  m.  of  the 
same  day. 
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Pursuant  to  recess  the  special  committee  met  in  the  Finance  Com- 
mittee room,  Mr.  Willis  presiding. 

Mr.  Stage  was  appointed  secretary  pro  tem.  On  roll  call  the  fol- 
lowing members  responded: 

Painter,  Worthington, 

Guerin,  Denman, 

Price,  H)rpes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Sharp. 
Silberberg, 

The  sub-committee,  to  which  section  80  was  referred,  reported 
through  its  chairman,  Mr.  Denman,  as  follows: 

After  the  word  "municipality"  in  line  859,  add  the  following:  "Pro- 
vided, however,  the  compensation  paid  for  publication  in  a  newspaper 
printed  in  the  German  language  shall  not  exceed  the  compensation  paid 
for  the  same  publication  printed  in  the  English  language." 

Mr.  Maag  moved  to  amend  the  report  of  the  sub-committee  by  add- 
ing the  following: 

"Except  as  otherwise  provided  in  this  act,  in  all  municipal  corpor- 
ations the  statements,  ordinances,  resolutions,  orders,  proclamations, 
notices  and  reports  required  by  this  act  or  the  ordinances  of  any  mu- 
nicipality to  be  published,  shall  be  published  in  two  newspapers  of 
opposite  politics  of  general  circulation  therein,  if  there  be  such  in  the 
municipality,  and  for  the  following  times:  The  statement  of  receipts 
and  disbursements  required  shall  be  published  once,  the* ordinances  and 

(793) 


794  Proceedings  on  Municipal  Code. 

resolutions  once  a  week  for  two  consecutive  weeks,  proclamations  of 
elections  once  a  week  for  three  consecutive  weeks,  notices  of  contracts 
and  of  sale  of  bonds  once  a  week  for  four  consecutive  weeks,  all  other 
matters  shall  be  published   once." 

On  motion,  the  amendment  is  adopted. 

Mr.  Painter  moved  to  amend  the  report  of  the  sub-committee  further 
by  inserting  before  the  word  *Trovided"  in  the  first  line  of  the  amend- 
ment offered  by  the  sub-committee,  the  words  "and  council  shall  fix  the 
rate  to  be  paid  for  such  printing." 

By  consent,  the  sub-committee  accepted  the  amendment. 

When  so  amended,  the  report  of  the  sub-committee  was  adopted, 
and  section  80  approved,  reading  as  follows: 

Section  80.  In  passing,  recording,  publishing  and  authenticating 
ordinances,  council  shall  be  governed  by  the  provisions  of  sections  1694, 
1695,  1696,  1697,  1698  and  1699  of  the  Revised  Statutes,  and  for  all 
purposes  such  sections  shall  be  and  remain  in  full  force  and  effect; 
and  in  addition  thereto  all  ordinances  and  resolutions  requiring  pub- 
lication shall  be  published  in  a  newspaper  printed  in  the  German  lan- 
guage, if  there  be  such  paper  published  and  circulated  in  the  munici- 
pality, and  council  shall  fix  the  rate  to  be  paid  for  such  printing;  pro- 
vided, however,  the  compensation  paid  for  publication  in  a  newspaper 
printed  in  the  German  language  shall  not  exceed  the  compensation  paid 
for  the  same  publication  printed  in  the  English  language.  Except  as 
otherwise  provided  in  this  act,  in  all  municipal  corporations  the  state- 
ments, ordinances,  resolutions,  orders,  proclamations,  notices  and  re- 
ports required  by  this  act  or  the  ordinances  of  any  municipality  to  be 
published,  shall  be  published  in  two  newspapers  of  opposite  politics  of 
general  circulation  therein,  if  there  be  such  in  the  municipality,  and 
for  the  following  times:  The  statement  of  receipts  and  disbursements 
required  shall  be  published  once,  the  ordinances  and  resolutions  once  a 
week  for  two  consecutive  weeks,  proclamations  of  elections  once  a  week 
for  three  consecutive  weeks,  notices  of  contracts  and  of  sale  of  bonds 
once  a  week  for  four  consecutive  weeks,  all  other  matters  shall  be  pub- 
lished once.  , 

The  sub-committee  to  which  was  referred  the  question  of  making 
the  merit  system  applicable  to  cities  of  10,000,  or  over,  reported  through 
its  chairman,  Mr.  Guerin,  that  it  was  the  sense  of  the  committee  that 
such  a  provision  could  not  be  made;  if  the  merit  system  were  incor- 
porated into  law,  it  must  be  made  to  apply  to  all  cities. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  September  25,  1902 — 2:00  p.  m. 

Pursuant  to  recess  the  special  committee  met  in  the  Finance  Com- 
littee  room,  Mr.  Willis  presiding. 

Mr.  Stage  was  appointed  secretary  pro  tem.     On  roll  call  the  fol- 
iring  members  responded: 

Painter,  Worthington, 

Guerin,  Denman, 

Price,  Hypes, 

Cole,  Willis, 

Williams,  Stage, 

Metzger,  Bracken, 

Thomas,  Ainsworth, 

Chapman,  Maag, 

Allen,  Sharp. 
Silberberg, 

The  sub-committee,  to  which  section  80  was  referred,  reported 
irough  its  chairman,  Mr.  Denman,  as  follows: 

After  the  word  "municipality"  in  line  859,  add  the  following:  "Pro- 
vided, however,  the  compensation  paid  for  publication  in  a  newspaper 
printed  in  the  German  language  shall  not  exceed  the  compensation  paid 
for  the  same  publication  printed  in  the  English  language." 

Mr.  Maag  moved  to  amend  the  report  of  the  sub-committee  by  add- 
ing the  following: 

"Except  as  otherwise  provided  in  this  act,  in  all  municipal  corpor- 
ations the  statements,  ordinances,  resolutions,  orders,  proclamations, 
notices  and  reports  required  by  this  act  or  the  ordinances  of  any  mu- 
nicipality to  be  published,  shall  be  published  in  two  newspapers  of 
opposite  politics  of  general  circulation  therein,  if  there  be  such  in  the 
municipality,  and  for  the  following  times:  The  statement  of  receipts 
and  disbursements  required  shall  be  published  once,  the* ordinances  and 
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'  Mr.  Williams  moved  to  amend  by  inserting  "except  members  of  the 
police  and  fire  departments." 

Amendment  seconded  and  carried. 

Mr.  Williams  moved  to  further  amend  the  amendment  by  inserting 
before  the  first  word  of  Mr.  Bracken's  amendment,  the  words,  "In  the  ab- 
sence of  stipulations  to  the  contrary." 

The  question  recurring  on  the  amendment  as  amended,  it  was  carried, 

Mr.  Silberberg.  moved  that  a  re-consideration  be  had  of  the  vote 
whereby  section  135  was  approved. 

Motion  carried. 

Mr.  Silberberg  moved  to  amend  section  135  as  follows: 

In  line  1551,  strike  out  all  after  the  word  "by."  Strike  out  all  of 
lines  1552,  1553  and  up  to  and  including  the  word  "board"  in  line  1554,. 
and  insert  in  lieu  thereof  the  following: 

"The  court  of  common  pleas  of  the  judicial  district  in  which  said 
municipal  corporation  is  situated,  three  for  a  term  of  two  years,  three 
for  a  term  of  four  years  and  three  for  a  term  of  six  years ;  and  thereafter 
as  the  terms  expire  the  court  of  common  pleas  of  the  judicial  district 
shall  appoint  three  directors  for  a  term  of  six  years  each  and  shall  fill 
all  vacancies  in  said  board." 

Amendment  carried. 

When  so  amended  the  section  was  adopted. 

The  Committee  on  Franchises  reported  through  its  chairman,  Mr. 
Cole  as  follows: 

Mr.  Guerin  moved  to  amend  the  report  of  the  committee  including 
section  36,  and  adding  thereto  the  following : 

"But  all  unexpired  grants  of  rights  or  franchises  heretofore  made 
by  any  municipality  in  accordance  with  the  provisions  of  any  statute  or 
act  of  the  general  assembly  existing  at  the  time  when  they  were  made, 
and  which  have  been  accepted,  and  where  money  has  been  expended  in 
good  faith  on  account  thereof,  are  hereby  re-granted  for  such  unex- 
pired portion  of  the  respective  terms  of  the  original  grants  in  accord- 
ance with  the  terms  and  conditions  of  the  same,  any  law  or  part  of  law. 
to  the  contrary  notwithstanding." 

Mr.  Stage  moved  to  amend  the  amendment  as  follows:  "Provided 
that  no  franchise  hereunder  shall  be  eflFective  or  valid  until  the  same  has 
been  submitted  to  a  vote  of  the  people  of  the  municipality  at  a  special 
or  general  election,  and  a  majority  of  those  voting  on  such  questicxis  at 
such  election,  vote  m  iavor  thereof." 
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Amendment  to  the  amendment  carried;    ayes,  11,  nays,  8. 

The  amendment  when  so  amended  was  voted  on  and  lost  by  a  vote 
of  9  for  and  10  againsi. 

On  motior  the  Committee  recessed  to  meet  at  7:30  P.  M.  of  the 
same  day. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  September  25,  2 :  oo  P.  M. 

The  Chairman:  The  chair  wishes  to  lay  before  the  committee  a 
little  matter,  namely,  the  report  of  the  sub-committee  on  franchises. 
The  question  is  on  the  adoption  of  the  report  of  the  sub-committee. 

Mr.  Guerin :  I  move  you  that  the  question  of  franchises  be  not  dis- 
cussed by  this  committee.  It  is  a  big  proposition,  and  I  think  that  it 
should  be  referred  to  the  House  without  recommendation,  and  I  there- 
fore make  that  motion. 

The  report  of  the  sub-committee  on  franchises  is  as  follows : 

"report  of  the  sub-committee  on  franchises. 
To  the  General  Committee,  House  of  Representatives: 

"Mr.  Chairman  and  Gentlemen  of  the  Committee:  Your  sub-com- 
mittee on  Franchises,  by  a  majority  vote,  offer  the  following  report : 

"The  subject  under  consideration  being,  franchises,  as  contained  in 
Sections  28.  29,  30,  31,  32,  33,  34,  35  and  36,  beg  leave  to  report  in  favor 
of  striking  out  all  of  such  sections  and  recommend  that  no  legislation  be 
had  upon  the  subject  of  franchises. 

"Signed  Ralph  D.  Cole, 

U.  G.  Den  MAN, 
Oren  F.  Hypes.'" 

Mr.  Guerin:  T  move  yon  that  the  report  be  so  amended  that  Sec- 
tion 36  be  incUuled  in  this  report,  and  that  there  be  added  to  it  the  fol- 
lowing: 

"But  all  unexpired  grants  of  rights  or  franchises  heretofore  made 
by  any  municipality  in  accordance  with  the  provisions  of  any  statute  or 
act  of  the  general  assembly  existing  at  the  time  when  they  were  made, 
and  which  have  been  accc])ted,  and  where  money  has  been  expended 
in  good  faith  on  account  thereof,  are  hereby  regranted  for  such  unex- 
pired portion  of  the  respective  terms  of  the  original  grants  in  accordance 
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with  the  terms  and  conditions  of  the  same,  any  law  or  part  of  law,  to  the 
contrary  notwithstanding." 

I  will  say  that  is  identical  with  the  provisions  of  the  Senate. 

The  motion  is  seconded. 

Mr.  Painter:  That  which  the  gentleman  refers  to  is  the  Cincin- 
nati curative  act.  It  is  an  act  wherein  the  legislature  takes  upon  itself 
to  grant  the  street  railway,  or  traction  company  of  Cincinnati,  a  fifty 
year  franchise,  without  the  people  of  Cincinnati  having  any  voice  in  the 
matter  whatever,  only  through  their  representatives  upon  the  floor  of  the 
House  and  the  Senate.,  and  I  am  against  the  motion. 

I  don't  know  as  it  is  necessary  for  us  to  go  into  an  extended  dis- 
cussion of  this  matter  here  and  now,  because,  of  course,  whether  it  is 
adopted  by  this  committee  or  not  adopted  by  this  committee,  it  will  be 
fought  out  to  a  finish  upon  the  floor  of  the  House. 

That  motion,  if  adopted,  Mr.  Chairman,  would  pledge  the  members 
of  this  conmiittee  to  the  support  of  a  law  that  is  drawn  up  for  the  ex- 
press purpose  of  advancing  the  specious  arguments  of  the  gentlemen 
that  appeared  before  the  committee  in  the  House,  for  the  express  pur- 
pose of  nullifying  the  decision  of  the  Superior  Court  of  Cincinnati,  of 
effecting  that,  and  that  only. 

Some  years  ago.  gentlemen  of  the  committee  —  and  I  think  every 
member  of  this  committee  and  every  one  present  will  remember  —  there 
was  enacted  by  the  legislature  of  Ohio  what  was  known  as  the  Rogers 
act,  in  which  they  thought  they  constitutionally  granted  to  the  council 
or  the  board  of  administration  of  cities  of  the  State  of  Ohio,  the  right 
to  grant  to  corporations,  a  street  railway  franchise  for  the  term  of  fifty 
years.  There  was  no  douin  at  that  time,  and  there  is  no  one  who  can 
irainsay  at  this  time,  that  the  majority  of  the  people  of  Cincinnati  were, 
almost  to  a  man,  against  that  law.  and  that  the  people  of  the  State  of 
Ohio  were  against  that  law ;  but  it  was  put  through  the  legislature  any- 
way. At  that  time  the  men  who  controlled  that  city  government  —  and 
tliey  arc  the  same  men  who  control  it  today  —  were  in  i)ower,  and  be- 
fore the  succeeding  legislature  had  an  opportunity  to  rei)eal  that  law  — 
because  they  did  repeal  it  as  quick  as  they  could,  it  was  so  odious  to  the 
people  of  the  State  of  Ohio  and  to  every  one  —  there  was  a  franchise 
granted  to  the -street  railways  of  the  city  of  Cincinnati,  in  which  the 
interests  of  the  corporation  were  looked  after,  and  in  which  the  city 
government  forgot  to  look  after  the  interests  of  the  people.  But  that 
law  was  so  odious,  as  I  say,  that  an  attempt  was  made  to  get  a  franchise 
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in  the  city  of  Cleveland  —  because  the  law  was  general  and  not  special, 
it  applied  to  every  city  —  an  attempt  was  made  to  get  a  franchise  in  the 
city  of  Cleveland,  but  it  was  frustrated,  and  by  what?  By  the  indigna- 
tion of  an  outraged  populace,  and  the  council  did  not  dare  to  grant  the 
franchise  that  the  corporation  asked  under  the  law  that  was  passed  by  the 
legislature. 

The  people  of  Cincinnati  protested  against  the  granting  of  the 
franchise,  and  it  culminated  in  a  suit  being  filed  by  a  tax-payer  of  that 
city  in  the  Superior  Court,  and  has  resulted  in  the  decision  by  that  court 
that  that  law  was  unconstitutional,  not  because  of  any  overruling  by  the 
Supreme  Court  of  the  State  of  Ohio,  but  on  the  basis  of  coinciding  with 
the  decisions  that  were  rendered  by  the  Supreme  Court  of  the  State  of 
Ohio,  before  ever  the  Rogers  law  was  passed,  or  the  contract  granted  to 
that  corporation  under  that  law. 

When  gentlemen  talk  about  curative  acts,  and  give  as  their  reason 
why  the  legislature  of  Ohio  should  pass  them,  they  say  it  is  because  this 
law  has  been  overturned  or  declared  unconstitutional,  because  of  the 
recent  decision  of  the  Supreme  Court  that  overrides  and  reverses  past 
decisions  of  the  Supreme  Court  of  Ohio,  but  they  either  do  not  know 
what  they  are  talking  about,  or  they  want  to  fool  somebody,  for  it  is  not 
true. 

You  tack  a  measure  that  is  as  odious  as  that  measure  is  —  and  it  is 
odious  —  upon  a  code  that  we  have  been  working  diligently,  honestly  and 
earnestly  to  compile  all  these  weeks,  while  our  colleagues  have  been 
waiting,  and  the  peope  of  the  State  of  Ohio  have  been  waiting  —  I  say, 
you  tack  that  onto  the  code,  and  take  it  into  the  House,  and  all  our  labor 
Avill  be  for  naught ;  because  I  want  to  say  to  you  that  there  are  members 
on  the  floor  of  that  House  that  will  not  vote  for  a  municipal  code  with 
that  odious  provision  tacked  on  to  it. 

Now,  don't  do  that,  gentlemen  of  the  committee,  leave  it  out  and 
bring  this  measure,  which  is  a  question  in  and  by  itself,  up  on  the  floor 
of  the  House,  and  let  the  members  decide  that,  so  that  members  of  the 
legislature  who  want  to  vote  for  this  code  that  we  have  so  laboriously 
built  here,  can  do  so  without  voting  for  something  that  they  believe  will 
stigmatize  their  names  and  brand  them  as  unworthy  representatives  of 
the  people. 

Mr.  Price :  Mr.  Chairman  : —  It  strikes  me  that  the  argument  of  the 
gentleman  from  Wood  is  not  altogether  germane  to  the  question  at  issue. 
T  have  said  before  that  I  do  not  know  and  I  am  not  satisfied  what  a 
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provision  of  this  kind  will  do.  I  am  not  satisfied  that  it  will  give  the 
benefits  that  are  desired ;  that  is,  I  am  not  satisfied  so  that  I  would  feel 
like  asserting  that  it  would.  But  if  it  would  give  the  results,  and  I  felt 
satisfied  that  it  would,  I  would  vote  for  it  more  readily  than  under  any 
other  consideration.  I  have  not  heard  that  any  member  was  tarnished 
by  the  vote  he  cast  for  the  supposed  curative  law  last  winter;  on  the 
other  hand,  that  law  has  stood  as  well  in  public  opinion  as  any  law  that 
we  passed.  The  question  as  to  what  the  Rogers  law  was,  is  not  the 
question  before  us.  After  I  have  fraudulently  made  a  piece  of  negotiable 
paper  and  put  it  out  and  it  comes  into  an  innocent  purchaser's  hands, 
the  innocent  purchaser  is  a  diflFerent  person  from  me,  and  the  courts  have 
always  protected  the  innocent  purchaser  when  he  held  commercial  paper, 
under  certain  conditions. 

Now,  another  thing:  The  law  is,  today,  that  all  contracts  in  refer- 
ence to  real  estate,  must  be  in  writing;  yet  if  I  verbally  agree  with  you 
to  sell  you  a  piece  of  land,  and  you  go  upon  that  land  and  put  improve- 
ments upon  it,  the  court  will  step  in  and  say  that  because  I  wished  to  per- 
petrate a  fraud  upon  you,  and  you  held  no  contract  in  writing,  the  court 
will  sec  that  I  give  you  a  deed  in  order  to  make  you  whole -^  yet  the 
law  says  that  all  contracts  must  be  in  writing.  The  parties  that  got  the 
franchise  under  the  Rogers  law,  are  not  all  of  them  probably  not  a 
majority  of  them  today,  the  men  that  got  the  franchise  originally.  The 
gentleman  from  Wood  says  that  this  law  was  a  general  law;  that  the 
court  (lid  not  declare  it  unconstitutional  because  of  recent  decisions  of  the 
Supreme  Court.  Granted  that  that  is  true,  which  I  have  not  examined 
to  see  —  then  it  comes  back  in  this  way ;  that  with  the  courts  there  open 
to  any  citizen  who  wished  to  prevent  the  council  giving  that  franchise, 
the  citizens  stood  by  and  permitted  the  council  to  give  the  Cincmnati 
Traction  Company  a  franchise,  stood  by  and  saw  them  expend  vast  sums 
of  money  in  perfecting  this  improvement,  stood  by  until  the  stock  of  that 
company  got  into  innocent  men's  hands  —  that  is  the  situation ;  and  no 
matter  how  the  gentleman  may  say  that  that  franchise  and  the  law  under 
which  it  was  gotten  —  how  nuich  it  was  tainted,  and  how  much  it  was 
odious  —  that  is  not  the  question  before  this  general  assembly ;  but  it 
is  a  question  of  whether  the  persons  who  now  are  interested  in  that  com- 
pany, shall  be  given  relief;  if  it  is  within  the  power  of  the  legislature  to 
make  them  whole,  that  we  should  do  so.  Equity,  justice,  morality  demand 
it  at  our  hands,  if  it  can  be  done,  and  I  will  tell  you  that  more  than  the 
51 
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Cincinnati  Traction  Company  and  the  stockholders  thereof,  are  involved 
in  this.  The  fair  name  of  the  State  is  interested  in  it.  The  doctrine  of 
repudiation  has  been  advocated  in  many  of  the  States,  and  many  of  the 
States  have  adopted  it,  and  today  the  States  that  have  adopted  repudi- 
ation are  not  the  States  that  stand  highest  in  the  business  world.  The 
Chamber  of  Commerce,  at  Cincinnati,  understands  this,  and  passed  reso- 
lutions asking  that  we  attend  to  this,  and  no  man  need  fear  that  he  will 
besmirch  his  reputation  by  voting  for  a  measure  that  is  equitable  and 
just,  or,  in  other  words,  "Do  unto  others  as  you  would  that  others  should 
do  to  you."  If  you  were  the  innocent  holder  of  stock,  you  would  feel 
that  if  there  could  be  anything  done  to  protect  you  in  your  rights,  as  a 
citizen  of  the  State,  that  it  ought  to  be  done ;  because  your  money  is  in 
the  service  of  the  Aiy;  you  have  afforded  the  means  of  transportation, 
you  have  carried  out  your  trust  in  good  faith ;  the  people  of  the  city  have 
stood  by  and  have  seen  you  expend  your  money,  when  the  courts  were 
open  to  them  to  go  in  and  get  out  an  injunction,  or  some  other  proceed- 
ing, and  they  have  not  done  it.  When  the  condition  is  called  to  the  atten- 
tion of  the  courts,  the  court  declare  the  law  unconstitutional.  The  people 
of  Cincinnati,  if  we  are  to  judge  by  their  action,  must  have  thought  the 
franchise  granted  under  that  law  was  a  good  one.  The  courts  are  there 
the  same  as  everywhere  else,  and  it  is  only  equitable,  right  and  just, 
and  the  highest  sense  of  morality  would  dictate,  if  you  come  to  consider 
this  question  carefully,  that  if  it  lies  within  the  power  of  the  legislature 
to  make  these  innocent  parties  whole  —  because  they  are  innocent  parties 
there  —  that  we  should  do  so ;  and  the  city,  having  its  own  reputation  in 
the  commercial  world  to  maintain,  always  having  stood  at  the  topmost 
notch,  in  financial  standing,  she  asks  today,  through  her  Chamber  of 
-Commerce  and  her  representative  citizens,  without  regard  to  political 
party,  that  this  legislature  make  those  people  who  hold  that  stock,  whole. 
Why  not  do  it?  There  may  be  other  things,  but  we  are  considering  this 
one  now,  this  one  evil,  wherever  its  ramifications  may  go.  If  the  heal- 
in^^  balm  of  this  legislature  can  be  applied  to  the  wounds  that  are  left 
open,  I,  for  one  am  willing  to  apply  the  remedy.  It  will  redound  to 
fairness  in  business,  to  the  reputation  of  the  municipality,  to  the  fame  and 
fair  name  of  the  great  State  of  Ohio  in  the  maintenance  of  her  position 
in  the  financial  world,  and  it  means  a  great  deal  to  us. 

Mr.  Williams :  I  did  not  want  to  say  anything  at  all  on  this  ques- 
tion, but  when  it  comes  up,  we  ought,  perhaps  to  put  ourselves  on  record. 
If  it  came  to  the  original  ground  of  the  Rogers  law,  I  should  not  vote 
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for  it.  When  I  came  up  here  —  and  I  think  I  can  say  the  same  of  Mr. 
Silberberg  —  I  don't  think  either  of  us  was  in  favor  of  continuing  this 
franchise;  but  after  we  got  up  here,  and  the  question  began  to  be  agi- 
tated—  because  it  is  agitaited  more  here  than  it  is  in  Cincinnati  —  we 
found  some  remedy  was  needed.  We  found  upon  investigation  that  there 
were  about  five  thousand  stockholders ;  we  found  that  about  73  per  cent, 
of  the  stock  is  held  by  people,  in  shares  of  from  one  to  fifty,  or  from 
$50  to  $5,000  or  perhaps  $10,000.  We  wrote  letters  to  diflferent  people 
concerning  it.  Mr.  Silberberg,  I  think,  wrote  forty  letters  to  as  many 
diflFerent  people,  receiving,  I  think,  twenty-nine  answers,  and  a  large 
majority  are  in  favor  of  continuing  this  franchise. 

Mr.  Ainsworth:  Can't  you  be  a  little  more  definite  in  these  state- 
ments of  yours  ?    All  the  staitements  you  are  making  are  indefinite. 

Mr.  Williams:  Mr.  Silberberg  has  the  letters,  and  he  has  also,  in 
writing,  the  exact  number  of  shares  of  stock,  and  the  number  of  shares 
held  by  each  one. 

There  was  a  meeting  here  of  the  Knights  of  Honor,  and  a  delegation 
came  from  Cincinnati  of  twelve  or  fifteen  people ;  twelve,  I  think,  we  saw ; 
of  that  number  there  were  nine  in  favor  of  continuing  the  franchise. 

Mr.  Chapman:  Do  you  think,  Mr.  Williams,  if  this  matter  were 
left  to  a  vote  of  the  people  of  Cincinnati  they  would  decide  in  favor  of 
a  curative  act? 

Mr.  Williams :     Most  assuredly. 

Mr.  Chapman:     Then  why  not  adopt  the  referendum? 

Mr.  Williams:  As  far  as  I  am  concerned,  there  is  no  objection 
on  my  part  to  that;  I  am  simply  explaining  my  position  in  voting  for 
this  curative  act.  Aside  from  that,  all  the  papers  down  there  —  with 
perhaps  the  exception  of  one  paper  that  none  of  us  read,  down  there, 
the  position  of  which  I  don't  know,  on  this  question  —  all  the  other 
papers  have  sent  us  editorials  urging  us  to  pass  the  measure. 

Mr.  Painter:     What  is  the  capital  stock  of  this  company? 

Mr.  Williams :     I  think  it  is  $25,000,000. 

Mr.  Painter:  Now,  these  stockholders  —  how  long  have  they  held 
the  stock? 

Mr.  W^illiams:  I  think,  recently;  probably  in  the  last  three  or  four 
years  —  since  this  decision. 

Mr.  Painter:     Since  what  decision? 

Mr.  Williams :  Since  the  consolidation ;  before  that  time,  you  will 
remember  —  before  the  Rogers  law  was  passed,  we  had  diflFerent  routes. 
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and  while  you  could  get  six  tickets  for  a  quarter,  you  could  not  get 
'^ransfers  on  them. 

Mr.  Painter:     For  a  long  time  they  had  five-cent  fares,  straight? 

Mr.  Williams:     Before  the  Rogers  law  was  passed. 

Mr.  Painter :  After  that  went  through  and  they  got  the  new  fran- 
chise, what  was  it? 

Mr.  Williams:     Five  cents,  straight,  with  transfers. 

Mr.  Painter :  Now,  don't  you  know,  Mr.  Williams,  that  certain  men 
in  a  company  always  hold  a  controlling  interest? 

Mr.  Williams:  I  think  that  is  true,  probably,  of  every  company 
but  this  company. 

Mr.  Painter:     You  then  think  73  per  cent,  is  held  by  whom? 

Mr.  Silberberg:  By  women,  mechanics,  stenographers,  clerks,  ser- 
vant girls,  bookkeepers,  etc.,  and  thrifty  poor,  generally. 

Mr.  Painter:  Then  those  clerks,  bookkeepers,  servants,  etc.,  control 
the  stock  of  that  company'  —  $25,000,000? 

Mr.  Williams:  They  would  have  the  controlling  interest  if  it  were 
all  united. 

Mr.  Painter:  Fourteen  million.  How  many  stockholders  do  you 
have  ? 

Mr.  Wliliams :     I  think  it  is  between  4.500  and  5,000. 

Mr.  Painter:  It  averat:^es,  then,  about  $3,000  worth  of  stock  pos- 
sessed by  the  servant  girls? 

Mr.  Williams:  Mr.  Silberberg  has  the  exact  figures.  There  are 
850  shareholders  who  hold  from  one  to  five  shares;  then  859,  about,  of 
the  stockholders  hold  from  50  to  250  shares.^  Mr.  Silberberg  has  the 
exact  figures  — 

Seven  hundred  and  thirty-one  stockholders  who  hold  from  six  to 
ten  shares,  or  from  $300  to  $500. 

Seven  hundred  and  nineteen  stockholders  who  hold  from  eleven  to 
twenty  shares,  or  from  $550  to  $1,000. 

One  thousand  and  twenty-eight  stockholders  who  hold  from  twenty- 
one  to  fifty  shares,  or  from  $1,050  to  $2,500. 

Five  hundred  and  seven  stockholders  who  hold  from  fifty-one  to 
one  hundred  shares,  or  from  $2,550  to  $5,000. 

Three  hundred  and  seventy-three  stockholders  who  hold  from  loi  to 
200  shares,  or  from  $5,050  to  $10,000. 

One  hundred  and  fifty  stockholders  who  hold  from  201  to  300  shares, 
or  from  $10,050  to  $15,000. 
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One  hundred  and  fourteen  shareholders  who  hold  from  301  to  500 
shares,  or  from  $15,050  to  $25,000. 

Sixty  stockholders  who  hold  from  500  to  1,000  shares,  or  from  $25,- 
000  to  $50,000, 

Now,  we  found,  whenever  we  asked  anyone,  that  perhaps  every 
one,  every  citizen  of  the  city  of  Cincinnati,  or  every  voter,  at  least  — 
«very  one  I  had  spoken  to,  either  had  something  in  these  himself,  or 
some  one  of  his  family  had. 

Mr.  Painter:     Where  did  your  figures  come  from? 

Mr.  Silberberg:  I  will  make  a  statement  when  Mr.  Williams  gets 
through. 

Mr.  Williams:  Then  the  Chamber  of  Commerce  passed  this  reso- 
lution : 

**Wn ERICAS,  The  recent  decision  of  the  Supreme  Court  of  the  State 
of  Ohio  has  made  doubtful  the  legal  status  of  the  various  corporate  in- 
terests of  the  State,  including  the  Cincinnati  Street  Railway  Company, 
under  its  franchise  as  now  existing,  which  reflects  an  agreement  and 
obligation  honestly  entered  into  between  the  municipality  of  Cincinnati 
and  a  great  corporation  operating  system  of  transportation  which  affects 
the  concerns  of  every  citizen  of  this  community ;  and 

Whereas,  The  good  name  and  credit  of  this  city  calls  for  faithful 
performance  on  the  part  of  the  municipality  under  its  obligations  to  such 
corporations,  incident  to  agreements  mutually  entered  into,  whatever  be  a 
court  interpretation  of  technical  features  of  the  State  law  in  force  at  time 
of  entering  into  such  agreements  and  obligations;  therefore. 

Resolved,  By  the  Cincinnati  Chamber  of  Commerce,  that  in  the  in- 
terest of  the  credit  of  this  city,  in  the  interest  of  confidence  in  the  hon- 
esty of  the  municipal  government,  in  the  interest  of  capital  and  enter- 
prise which  seeks  opportunities  within  the  boundaries  of  this  munici- 
pality and  elsewhere  in  this  vicinity  and  State,  in  the  interest  of  the 
many  holders  of  the  stock  of  such  corporation,  especially  those  whose 
hard  earnings  and  savings  have  been  invested  under  full  confidence  in 
the  understood  pledge  of  security,  in  the  interest  of  a  common  recog- 
nition of  good  faith  in  every  agreement  officially  entered  into  on  the  part 
of  our  city  government,  it  is  hereby  declared,  that  it  is  the  duty  of  the 
municipality  to  stand  unwaveringly  for  fulfillment  of  every  agreement 
entered  into  with  such  corporations  as  the  Cincinnati  Railway  Company, 
and  in  proper  manner  to  give  the  public  full  assurance  that  under  no 
such  conditions  as  now  exist  will  there  be  any  advantage  taken  of  possi- 
ble defects  in  the  statutes. 

Resolved,  That  the  Chamber  of  Commerce  hereby  pledges  its  sup- 
port to  proper  measures  which  may  be  introduced  to  remedy  the  defects 
which  have  been  disclosed  in  the  statutes  relating  to  corporation  interests. 

(Seal.)  Attest:     C.  B.  Murray,  Superintendent. 
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According  to  my  understanding,  there  has  been  about  $25,000  of 
stock  issued  under  the  Cincinnati  Traction  Company,  and  nobody  can 
tell  me  that  there  is  invested  in  that  corporation  over  $5,000,000.  That 
stock  was  selling,  before  this  recent  decision,  at  145;  it  is  now  selling 
at  133  or  134. 

Mr.  Painter :  I  want  .to  ask  you  if  they  can't  get  a  twenty-five  year 
franchise  any  time  they  want  it? 

Mr.  Williams:  No;  I  wouldn't  vote  for  a  twenty-five  year  fran- 
chise. 

Mr.  Painter :     Can't  they  get  it  from  the  city  government  ? 

Mr.  Williams :     Not  under  this  law,  the  way  I  understand  it. 

Mr.  Painter:  Not  under  this  law,  because  this  law  is  unconstitu- 
tional ;  but  under  the  general  law  ? 

Mr.  Williams:  I  was  going  to  explain  to  you  where  I  think  the 
trouble  lies.  The  stock  has  been  issued  to  the  amount  of  $25,000,000; 
since  the  Rogers  law  has  been  enacted,  that  has  been  sold  for  over  130, 
I  can  say  with  safety.  Now,  the  people — and  the  people  I  am  seeking 
to  protect  are  not  the  ones  who  had  that  when  it  was  below  par,  and  if 
it  was  sold  today  at  the  best  premium  you  could  get,  it  wouldn't  sell  for 
$5,000,000,  and  the  ones  who  would  lose,  are  not  the  large  stockholders, 
because  they  are  in  a  position  to  gobble  up  the  new  concern;  but  it  is 
the  poor  fellow  who  bought  when  the  stock  was  high,  and  put  all  his 
earnings  in  there,  and  that  stock  would  now  be  worth  about  one-fifth  of 
par,  or  about  $25  a  share,  when  it  has  been  worth  $140.  I  am  not  here 
to  protect  any  of  the  Kilgour  interests,  or  the  interests  of  any  of  the  big 
stockholders,  because  they  have  the  power  to  come  in  and  get  in  with 
the  new  company,  but  the  poor  fellows,  who  have  these  small  holdings, 
are  the  ones  who  will  lose,  because  they  will  simply  get  the  value  of 
their  stock  in  the  old  company. 

Mr.  Worthington:  I  would  like  to  know  on  what  ground  the  law 
was  declared  unconstitutional  ? 

Mr.  Williams :  Well,  I  think  this :  I  don't  think  it  was  the  recent 
decision  of  the  Supreme  Court;  I  think  the  court  down  there  placed  its 
decision  on  another  ground ;  I  don't  think  it  was  on  the  recent  decision. 

Mr.  Worthington:  I  wanted  to  know  if  someone  could  tell  me  on 
what  ground  it  declared  the  Rogers  law  unconstitutional? 

Mr.  Cole:  Wasn't  it  declared  unconstitutional  on  the  ground  that 
it  was  a  special  act  for  corporate  powers? 

Mr.  Williams:     It  was  not  on  the  special  classification. 
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Mr.  Cole :  But  under  that  other  section  that  says  you  cannot  confer 
corporate  power  by  special  act. 

Mr.  Stage:  Will  you  state  to  the  committee  why,  in  your  opinion, 
the  Cincinnati  Traction  Company  could  not  get  a  franchise  from  the  city 
of  Cincinnati  for  twenty-five  years  under  the  general  law  ? 

Mr.  Williams:  Well,  I  must  confess  my  ignorance  upon  the  gen- 
eral law,  except  as  I  understand  it.  I  understand  it  is  that  you  must 
have  the  consent  of  the  property  owners,  and  then  the  council,  in  addi- 
tion to  that ;  is  that  the  idea  ?  Then  perhaps,  another  fact,  the  street  car 
company,  the  Cincinnati  Street  Car  Company,  or  the  Cincinnati  Consol- 
idated, whichever  it  is,  does  not  control,  or  has  not  the  management  of 
the  car  company ;  they  have  leased  it  for  a  number  or  a  term  of  years 
to  the  Cincinnati  Traction  Company,  which  is  composed  of  people,  I 
think,  from  a  Philadelphia  syndicate,  and  they  are  to  secure  to  these 
stockholders  5,  5i,  sJ,  and  I  think,  6  per  cent.  But  I  think  under  the 
terms  of  that  lease,  all  that  is  thrown  upon  the  old  company ;  all  the  loss 
would  fall  upon  these  particular  stockholders. 

Mr.  Stage:  I  am  not  clear,  under  your  answer,  why  they  cannot 
get  a  grant  from  the  city.  Is  it  because  the  terms  provided  are  of  such 
a  nature  that  they  can't  get  a  grant  in  Cincinnati  ? 

Mr.  Williams :  As  I  say,  if  the  law  is  as  I  understand  it,  they  must 
have  the  consent  of  abutting  property  holders  and  then  the  consent  of 
council.  The  only  thing  would  be  this :  I  will  tell  you  honestly,  gentle- 
men, that  I  am  telling  you  the  exact  thing  that  is  urging  me  to  vote  for 
this ;  because  I  have  no  sympathy,  personally,  with  the  large  stockholders 
of  this  concern,  because  they  got  in  when  it  was  below  par,  and  sold  out 
when  it  went  above,  and  when  it  was  around  130,  these  poor  people, 
who  knew  nothing  about  business,  invested;  they  knew  nothing  at  all 
about  the  rights  of  the  different  parties;  they  simply  thought  it  was  a 
good  thing  and  they  invested  their  money.  There  was  a  capital  stock  of 
over  $25,000,000,  selling  at  135  and  up  to  145,  when,  as  I  say,  the  best 
you  could  do,  it  wouldn't  bring  $5,000,000. 

Mr.  Worthington:  I  would  like  for  Mr.  Williams,  or  any  other 
lawyer,  to  explain  to  this  committee  the  difference  between  the  Rogers 
law  and  the  general  law  under  which  franchises  were  granted  ? 

Mr.  Williams:  The  Rogers  law,  as  I  understand  it,  provided  that 
in  any  municipality,  by  consent  of  the  council,  they  may  incorporate  all 
the  lines  accepting,  and  have  a  franchise  for  fifty  years,  which  was  to 
be*  revised  at  the  end  of  twenty  years,  and  then  at  the  end  of  fifteen  years 
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thereafter,  and  it  was  to  be  under  the  control  of  the  board  of  public 
service.  Now,  the  only  complaint  I  have  to  urge,  and  the  only  one  I 
have  heard  against  the  Traction  Company,  is  because  of  its  accommoda- 
tions, that  they  are  not  running  sufficient  cars ;  but  I  will  say  this  in  their 
defense:  I  think  it  is  because  of  the  taxation  in  Cincinnati;  they  are 
taxed  per  linear  foot  for  their  cars,  for  every  car  they  run,  and  as  a  con- 
sequence, they  run  a»  few  cars  as  they  can. 

Mr.  Worthington :  The  old  law  provided  for  a  twenty-five  year 
franchise,  and  this  law  provides  for  a  fifty  year  franchise;  that  is  the 
main  difference,  is  it,  between  the  old  law  and  the  Rogers  law.  But  in 
either  event  you  could  go  before  council  and  get  the  consent  of  council, 
and  they  grant  the  franchise.  Did  this  do  away  with  the  consent  of  the 
property  holders? 

Mr.  Chapman:  Wasn't  it  a  board  of  four  that  had  the  granting 
of  the  franchise,  under  the  Rogers  act? 

Mr.  Williams:  It  was  the  council;  the  council  granted  it;  the  board 
of  public  service  has  complete  charge  of  the  communications ;  then  ever>^ 
fifteen  years,  the  council  fix  the  terms. 

Mr.  Painter:  I  will  ask  you,  Mr.  Williams,  if  before  this  combi- 
nation was  formed,  this  company  got  the  franchise  for  fifty  years,  whether 
there  were  not  more  cars  run  on  the  line  than  after  they  got  the  fifty- 
year  franchise? 

Mr.  Williams :  Yes ;  I  will  say  that,  and  I  will  tell  you  that  I  don't 
think  there  is  any  complaint  in  Cincinnati  on  the  question  of  five-cent 
fares ;  but  there  is  a  complaint  about  the  number  of  cars ;  they  ought  to 
run  more  cars.  In  place  of  a  five-minute  schedule  and  a  three-minute 
schedule,  they  ought  to  have  a  three-minute  and  a  one-minute  schedule: 
though,  as  I  say,  I  think  their  reason  for  running  fewer  is  on  the  ground 
of  taxation. 

Mr.  Worthington :  Do  they  complain  that  the  company  is  not  liv- 
ing up  to  its  contract? 

Mr.  Williams:  Oh,  no;  there  is  no  complaint  of  that;  the  board  of 
pu1)lic  service  has  the  right  to  regulate  that ;  they  have  the  power  to  reg- 
ulate that. 

Mr.  Silberberg:  I  knew  I  was  going  to  be  called  upon  to  give  my 
vote  as  to  that  curative  act,  for  this  franchise,  and  in  order  to  be  able 
to  cast  my  vote  intelligently,  I  thought  I  would  make  diligent  inquiry 
as  to  the  feeling  of  the  public  in  reference  to  granting  the  curative  act. 
The  first  step  I  took  was  to  see  Mr.  Collins,  the  secretary  and  treasurer 
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of  the  Traction  Company,  asking  him  by  whom  this  stock  was  held,  the 
amounts  and  the  occupations  of  the  people  who  were  holding  that  stock. 
I  received  an  answer  in  which  he  said  in  reference  to  my  request:  "I 
beg  to  say  that  within  the  time  limited,  it  would  be  impossible  to  prepare 
such  a  schedule  with  any  degree  of  accuracy.  From  my  general  knowl- 
edge of  the  stockholders  and  their  occupations,  I  will  say  that  a  large 
majority,  say,  73  per  cent,  of  women,  widows,  stenographers,  mechanics, 
servants,  clerks,  small  merchants,  bookkeepers  and  thrifty  poor  in  gen- 
eral. Our  stockholders'  list  comprises  nearly  five  thousand  names,  and  it 
would  be  impossible,  without  consulting  the  directory,  to  give  with  any 
degree  of  accuracy,  the  actual  occupations.'* 

I  made  the  request  again  later,  if  I  could  not  procure  these  names 
and  occupations  by  coming  up  and  looking  at  their  books ;  he  said  I  could ; 
"but  not  having  the  time,  I  did  not  do  so.  Then  I  saw  that  the  Chamber 
of  Commerce  had  passed  a  resolution  to  vote  for  this  curative  act.  Now, 
I  wanted  to  reach  the  common  people,  and  in  doing  so,  I  telephoned  to 
thirty-five  different  people  throughout  the  city,  asking  their  opinion  as 
to  how  I  should  cast  my  vote.  Last  week  I  received  answers  from  twenty- 
^even  of  them,  stating  that  they  had  interviewed  many  of  their  friends 
and  neighbors,  and  the  request  of  the  majority  of  them  is,  that  I  should 
vote  for  the  curative  act.  .About  a  week  ago,  there  was  a  convention  of 
Knights  of  Honor  held  in  this  city;  they  had  their  headquarters  at  the 
Southern  Hotel,  and  I  noticed  there  were  twenty  some  odd  Cincinnati 
delegates  registered  at  the  convention.  I  made  it  a  point  to  interview 
eleven  of  them.  Xiiie  of  ii::  cuvji.  s:;- J,  **Yes,  vote  for  the  curative  act, 
imder  the  condition  that  we  are  to  receive  better  service  than  we  have 
now."  One  of  them  said  he  was  undecided,  and  the  other  one  said  '*No." 
Taking  all  the  opinions  I  have  gathered,  it  seems  to  me  that  the  majority 
of  the  citizens  of  Cincinnati  wished  this  measure,  and  in  view  of  all  these 
things,  I  have  concluded  to  cast  my  vote  in  favor  of  the  curative  act. 

Mr.  Worthington :  Mr.  Chairman,  and  Gentlemen  of  the  Com- 
mittee : —  I  wish  to  say  a  few  words  to  explain  my  vote  on  this  question. 
Up  to  within  a  few  days  ago,  I  expect  I  knew  as  little  about  this  ques- 
tion as  any  man  in  the  legislature,  and  I  don't  know  that  I  know  a  great 
<leal  more  now  than  I  did  before;  but  I  have  been  trying  to  ascertain 
and  learn  as  much  as  possible  about  this  question.  I  look  at  it  from  a 
"business  standpoint,  strictly.  Xow,  it  seems  to  me  that  some  years  ago 
the  legislature  enacted  the  Rogers  law,  which  delegated  certain  powers 
to  council,  and  I  understand  it  gave  them  the  power  to  grant  franchises 
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to  street  railway  for  fifty  years.  That  is  my  understanding.  The  next 
step  would  be  for  the  council  to  take  action  on  that.  The  legislature 
had  nothing  more  to  do  with  it;  they  simply  delegated  the  power.  We 
are  not  now  discussing  how  that  law  was  brought  about,  but  we  do  know 
that  it  was  enacted  into  law.  Then  this  company  goes  before  the  coun- 
cil of  Cincinnati  and  secures  its  franchise. 

Mr.  Cole :  Are  you  sure  they  went  before  the  council,  or  the  board 
of  administration  ? 

Mr.  Worthington :  I  simply  asked  the  question  of  the  gentlemen 
from  Cincinnati,  and  he  gave  me  that  answer. 

Mr.  Cole :     It  is  the  board  of  administration. 

Mr.  Worthington:  I  would  say  then,  that  the  law  gave  to  some 
person  the  power  to  grant  that  franchise.  They  went  to  work  and  secured 
the  franchise  in  a  business-like  way  — 

Mr.  Cole:     There  is  no  question  about  that. 

Mr.  Worthington:  I  am  glad  a  lawyer  knows  a  business  proposi- 
tion when  he  meets  one.  Then  they  went  to  work  and  sold  millions  of 
dollars  of  stock.  It  has  been  shown  here  by  the  gentlemen  from  Hamil- 
ton county  that  a  great  deal  of  that  stock  has  been  bought  by  innocent 
parties,  by  men  and  women  of  small  means,  who  invested  their  money 
in  good  faith.  That  stock  represents  property,  and  therefore,  I  think 
that  their  interests  should  be  looked  after. 

Mr.  Stage :  I  would  like  to  ask  you  if  you  know  that  stock  will  be 
lost? 

Mr.  Worthington:  Well,  I  don't  believe  that  a  shorter  franchise 
would  increase  the  value  of  that  stock. 

Mr.  Stage:     Would  it  decrease  it? 

^Ir.  Worthington:     In  my  judgment,  it  would. 

Mr.  Silberberg:     It  would:  four-fifths. 

Mr.  Painter:  The  gentleman  from  Hamilton  said  that  stock  sold 
at  145.  I  asked  him  what  amount  it  had  decreased  and  he  said  it  would 
sell  for  about  135.  Do  you  consider  that  much  of  a  drop,  when  they 
haven't  any  franchise? 

Mr.  W'orthington :  That  might  depend  on  the  action  of  this  legis- 
lature, to  a  very  great  extent. 

Mr.  Painter:  Don't  you  think  if  they  can  get  a  twenty-five  year 
franchise  it  would  cure  that  10  per  cent,  of  a  drop? 

Air.  Worthington:  I  don't  believe  it  would;  I  think  the  twenty- 
five  years  would  more  than  make  the  difference. 
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Now,  I  believe  that  these  innocent  stockholders  should  be  protected. 
I  do  not  believe  that  the  legislature  of  Ohio  can  afford  to  go  to  work 
and  enact  a  law,  let  it  stand  for  several  years,  let  the  people  invest  their 
money  in  stocks  and  then  go  back  on  them,  when  it  ha3  an  opportunity 
to  cure  that  very  thing;  therefore  I  shall  vote  for  this  curative  propo- 
sition. 

Mr.  Williams :  I  overlooked  one  matter,  and  that  is,  to  explain  why 
the  stock  did  not  drop  any  more.  This  attack  and  this  decision  does  not 
affect  the  entire  road;  it  simply  attacks  the  John  Street  line;  but  a  suit 
has  been  filed  since  and  is  now  pending,  attacking,  on  the  same  decision^ 
the  entire  line;  so  I  don't  think  there  will  be  any  question  but  what  the 
court  will  follow  the  same  line  as  in  the  other  decision. 

Mr.  Ainsworth:  Can  you  state  what  percentage  of  this  stock  is 
represented  by  money,  or  how  much  by  water  —  what  is  called  "watered 
stock?" 

Mr.  Williams:  As  I  told  you,  I  don't  believe  that  the  company  is 
worth  in  the  actual  stuff,  over  $5,000,000;  the  other,  I  think,  is  entirely 
due  to  the  franchise. 

Mr.  Ainsworth:  Then  you  mean  there  is  $20,000,000  represented 
by  water? 

Mr.  Williams:     By  franchise. 

Mr.  Painter:  What  do  they  pay  the  city  of  Cincinnati  for  this  fran- 
chise? 

Mr.  Williams :     I  think  the  city  gets  $200,000  a  year. 

Mr.  Silberberg:     I  think,  five  per  cent,  of  the  gross  earnings. 

^Ir.  Stage.     For  how  much  is  the  company  on  the  tax  duplicate? 

Mr.  Williams :     That  I  can't  tell  you. 

]\Ir.  Stage:     Two  million  dollars,  is  it  not? 

Mr.  Williams :     Well,  I  can't  tell  you. 

^Ir.  Stage :  I  move  to  amend  the  amendment  offered  by  the  gentle- 
man from  Erie,  as  follows : 

"Provided  that  no  franchise  hereunder  shall  be  effective  or  valid  until 
the  same  has  been  submitted  to  a  vote  of  the  people  of  the  municipality 
at  a  special  or  general  election,  and  a  majority  of  those  voting  on  such 
question  at  such  election,  vote  in  favor  thereof." 

That  does  not  need  to  be  debated.  The  statement  has  been  made  by 
the  representatives  of  Hamilton  county  here,  that  they  believe  that  a 
majority  of  the  people  there  want  this  re-granted.     If  that  is  true,  as 
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representatives  of  the  people,  they  must  vote  for  such  a  proposition ;  that 
is  the  only  fair  way. 

Mr.  Williams :  The  only  question  would  come  —  I  don't  suppose 
that  could  be  presented  at  this  November  election. 

Mr.  Stage's  amendment  was  seconded.  A  roll-call  was  demanded, 
resulting  as  follows: 

Ayes  —  Painter,  Cole,  Thomas,  Chapman,  Denman,  Hypes,  Willis, 
Stage,  Bracken,  Ainsworth,  Maag. 

Nays  —  Guerin,  Price,  Williams,  Metzger,  Allen,  Silberberg,  Worth- 
ington,  Sharp. 

Later,  Messrs.  Williams  and  Silberberg,  changed  their  votes  to  "aye," 
thus  resulting  in  ayes,  13 ;  nays,  6. 

Mr.  Stage,  the  author  of  the  amendment,  also  asked  to  have  his 
vote  changed  from  *'aye''  to  **no,''  thus  resulting  in  ayes,  12;  nays,  7. 

Mr.  Guerin:  Mr.  Chairman:  —  It  is  rather  amusing  to  me  to  hear 
the  arguments  advanced  by  the  opponents  of  this  amendment.  Outside 
of  any  matters  that  have  been  said  today  here,  the  chief  objection,  so  far 
as  I  have  been  able  to  gather  the  same  from  conversations  with  gentle- 
men, is  to  the  effect  that  the  Cincinnati  Traction  Company  ir  not  furn- 
ishing to  the  residents  of  Cincinnati  the  accomodations  they  should  be 
entitled  to,  and  tbat,  Mr.  Chairman,  is  the  principal  objection  that  has 
been  urged  to  me  by  those  opposing  this  measure. 

I  do  not  believe  the  members  of  this  committee,  or  the  public  in 
general,  know  very  much  about  the  provisions  of  the  so-called  Rogers 
act,  a  law  which  came  before  the  general  assembly  of  the  State  of  Ohio 
and  passed  both  branches  of  this  assembly,  not  a  law  especially  de- 
signed for  the  citizens  of  Cincinnati,  but  a  law  designed  for  every  city 
in  the  state  wherever  any  street  railway  franchise  might  expire.  I  pro- 
pose to  read  to  the  committee  section  2505J,  which  tells  something  about 
the  terms  and  conditions  under  which  franchises  could  be  granted,  under 
this  so-called  Rogers  law,  and  after  it  is  understood  by  the  committee, 
I  would  like  to  have  an  expression  from  these  gentlemen  as  to  why  the 
Rogers  law  was  so  much  more  infamous  than  any  other  law  which  stood 
upon  the  statute  book : 

(Mr.  Guerin  reads  section  2505^/.) 

Mr.  Painter:     Do  you  want  me  to  answer  the  question? 

Mr.  Guerin :  You  can  answer  it  now,  if  you  choose ;  I  don't  yield 
the  floor. 
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Mr.  Painter :  No.  Wherein  the  odiousness  of  the  Rogers  law  con- 
sists, is  this:  That  in  this  case  i%  granted  the  authority  to  four  men, 
appointed  by  the  mayor  of  Cincinnati  —  not  elected  by  the  people  —  to 
give  away  franchises  worth  millions  of  dollars,  and  that  is  what  the  peo- 
ple objected  to,  and  that  is  what  I  object  to. 

Mr.  Price:     Weren't  those  men  officers  of  the  city? 

Mr.  Painter:     Appointed  by  the  mayor,  those  four  men,  yes. 

Mr.  Guerin:  In  the  first  place,  I  desire  to  take  up  the  section  I 
have  just  read.  As  Mr.  Painter  says,  it  gave  in  the  city  of  Cincinnati 
power  to  grant  franchises,  to  the  board  of  administration  of  that  city. 
Possibly  that  board  was  appointed  by  the  mayor,  I  don't  know.  The 
Cincinnati  delegation,  probably,  just  before  that  time,  came  to  the  general 
assembly  of  the  State  of  Ohio,  and  in  order  to  provide  a  just  and  a  proper 
government  for  the  city  of  Cincinnati,  provided  that  the  board  of  ad- 
ministration, if  the  case  was  such,  should  be  appointed  by  the  mayor; 
that  they  should  have  power  as  such,  to  perform  the  ordinary  duties  of 
that  office.  Cincinnati  was  regularly  represented  in  the  general  assem- 
bly at  the  time  this  particular  bill  was  passed.  She  had  probably  as  large 
a  delegation,  in  proportion  to  the  total  number  of  members,  as  she  has 
today.  Her  members  were  here,  and  I  presume  they  saw  that  no  legis- 
lation went  through  the  general  assembly  without  their  approval. 

In  the  next  place,  this  goes  on  to  state  or  to  provide  that  this  is  par- 
ticularly aimed  where  different  roads,  in  different  cities  desired  to  con- 
solidate, or  rather,  one  or  more  lines  of  road  in  a  certain  city  desired  to 
consolidate,  that  they  could  do  so,  upon  the  terms  and  conditions  named,  in 
this  act.  It  provides  that  there  can  be  no  more  fare  charged  under  the 
consolidation,  than  was  charged  on  any  one  line  of  the  railways  that  went 
into  the  consolidation.  Now,  it  said  the  board  of  administraton  in  the 
city  of  Cincinnati  might  extend  these  grants  for  a  period  of  fifty  years 
beyond  the  time  of  the  unexpired  portion  of  the  grant  of  any  such  street 
raihvay.  I  don't  know  whether  those  roads  had  years  to  run  on  their 
franchisee,  or  whether  they  did  not  have  a  day;  I  don't  know  anything 
about  that :  but  the  law  is  so  framed  that  not  only  the  Cincinnati  rail- 
roads could  take  advantage  of  that,  but  any  railroad  of  the  State  of 
Ohio,  who^e  franchise  had  expired,  or  who  could  influence  the  city  council 
of  any  city  in  the  State  of  Ohio,  might  come  in  and  take  advantage  of 
this,  and  secure  the  renewal  of  the  franchise  for  a  term  of  fifty  years 
from  that  time.  It  did  not  limit  it  until  the  franchise  expired ;  and  so 
it  was  in  Sandusky  last  year,  that  in  the  formation  of  a  company  by 
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which  I  was  employed,  before  the  franchise  expired,  we  went  in  and 
secured  the  consent  of  the  city  council  to  surrender  that  franchise,  and 
tipon  new  terms  and  conditions,  take  a  franchise  for  twenty-five  years. 

Mr.  Allen :  That  law  specially  provides  that  franchises  shall  not  be 
•extended  over  fifty  years  from  the  date  of  the  passage  of  the  bill. 

Mr.  Guerin:  That  is  right;  fifty  years  from  and  after  the  passage 
of  the  bill ;  that  is,  they  can  surrender  whatever  they  had  on  their  con- 
tract; if  a  company  had  fifteen  years,  it  could  go  to  the  council  and  say: 
"*'We  will  give  up  our  franchise;  we  will  accept  new  terms  and  condi- 
tions, and  we  will  accept  a  franchise  for  fifty  years  from  the  date  of  the 
passage  of  that  law."  There  was  nothing  inexplicable  about  that ;  noth- 
ing at  all,  that  I  can  see.  It  provided  further  that  the  municipal  cor- 
poration in  which  such  street  railroad  is  situated  shall  have  the  power 
at  the  end  of  twenty  years  from  the  passage  of  this  act,  and  every  fifteen 
years  thereafter,  to  fix  the  rates  of  fare,  car  license  fees,  percentage  tax 
on  gross  earnings,  transfers  and  all  other  terms  and  conditions  on  which 
such  street  railroad  is  operated  in  said  city.  I  say  to  you,  gentlemen,  and 
I  will  say  later  on,  that  the  provisions  there  contained  are  more  beneficial 
to  the  citizens  of  the  State  of  Ohio,  than  the  provisions  granting  power 
to  council  to  impose  conditions,  as  contained  in  the  statutes  today.  This 
gave  them  absolute  power  to  impose,  ever  so  often,  new  terms  and  con- 
ditions relating  to  the  condition  and  terms  on  which  the  street  railway 
might  occupy  public  streets,  and  do  it  oftener  than  now,  for  under  the 
present  law,  they  can  only  do  it  once  every  twenty-five  years,  unless  they 
can  succeed  in  getting  some  other  conditions  into  the  franchise,  and  it 
is  not  often  they  can  do  that. 

I  would  like  to  ask  the  gentleman  from  Cincinnati  if  he  knows 
whether  or  not  the  acts  of  the  board  of  arbitration  of  Cincinnati  at  the 
time  of  the  passage  of  the  franchise  in  question,  or  at  any  other  time, 
were  subject  to  review  by  the  city  council? 

Mr.  Williams:     I  can't  tell  that;  I  am  not  in  a  position  to  state  that. 

Mr.  Guerin :  This  goes  on  to  say  further  that  the  said  terms  as 
fixed  by  the  board  of  arbitration,  if  there  be  such  board,  must  be  approved 
anil  confirmed  in  the  same  manner  as  may  be  required  at  the  time  for 
other  acts  of  such  municipal  corporation.  I  don't  know  whether  the 
council  had  the  right  to  supervise  the  action  of  the  board  of  administra- 
tion, or  not,  but  they  had  a  right,  under  the  law  framed  by  the  repersen- 
tatives  from  Hamilton  county,  and  passed  by  them  —  for  they  passed' 
that,  undoubtedly,  just  as  you  gentlemen  pass  bills  that  you  wished,  last 
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winter  —  "It  doesn't  apply  to  any  county  except  mine,  vote  for  it" — I  have 
no  doubt  but  that  the  bill  was  shaped  in  that  very  way. 

Mr.  Cole:  Will  the  gentleman  )deld  to  a  question?  I  just  under- 
stood you  to  say  that  that  applied  to  every  city  in  the  state.  You  now 
say  the  men  of  the  Hamilton  county  delegation  said,  "That  applies  only 
to  my  county  —  vote  for  it?" 

Mr.  Guerin:  No,  sir;  I  say  if  the  board  of  administration  are  not 
subject  to  the  acts  of  the  city  council,  that  then  those  at  fault  were  the 
members  of  the  Hamilton  county  delegation,  because  they  framed  that 
law  —  that  is  what  I  say.  It  says  further  that  notice  of  time  and  place 
when  such  rates  and  regulations  shall  be  fixed,  shall  be  given  by  publica- 
tion in  two  daily  newspapers  of  general  circulation  in  such  city  and  the 
hearing  on  the  same  shall  be  open  and  public,  and  the  terms  there  fixed 
shall  be  equitable  according  to  the  then  cost  of  carrying  passengers. 
Should  the  parties  not  agree  as  to  whether  such  terms  are  equitable,  the 
same  may  be  submitted  to  the  adjudication  of  a  court  of  competent  juris- 
diction in  a  suit  brought  by  the  company  to  enjoin  the  municipal  cor- 
porations from  enforcing  the  terms  so  fixed. 

Now,  turning  to  the  statutes  as  they  exist  today,  I  desire  briefly  to 
compare  the  sections  relating  to  the  granting  of  street  railway  franchises 
with  this  so-called  odious  Rogers  law,  and  show  under  what  better  con- 
<Iitions  the  people  would  have  been  if  that  bill  had  remained  on  the  books ; 
for  I  say  to  you  that  all  the  people  ask  for  is,  that  at  all  times,  their  rights 
be  secured  in  receiving  good  service  from  the  corporation,  and  the  cor- 
poration to  pay  a  just  and  equitable  tax.  My  own  belief  is,  that  the  peo- 
ple of  this  state  do  not  care,  or  the  people  of  Cincinnati  do  not  care 
whether  the  franchise  is  fifty  years  or  not;  they  do  not  care  in  this  city 
whether  it  is  one  hundred  years,  if  the  city  is  always  secure  in  getting 
good  service,  low  rates  of  fare,  transfers,  and  also  securing  from  the 
company  a  just  payment  of  taxes. 

'Mr.  Painter:  I  would  ask  the  gentleman  from  Erie  if  they  have 
good  service  in  the  city  of  Cincinnati? 

Mr.  Guerin :  I  will  say  to  my  friend  Mr.  Painter,  that  I  think  I  am 
in  as  good  a  position  to  answer  that  question  as  he  is  —  just  exactly,  and 
I  say  to  you  what  you  said  today,  or  yesterday,  about  these  delegations 
v^oniing  here  asking  for  certain  things:  Have  you  seen  crowds  of  Cin- 
cinnati people  up  here  asking  you  to  take  the  stand  you  have  taken  at  this 
time  ? 
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Mr.  Painter :     No ;  I  haven't ;  but  I  asked  you  if  they  had  good  ser- 
vice.   Do  you  refuse  to  answer  the  question? 

Mr.  Guerin :      I  do  not  refuse  to  answer  the  question.    I  think  they 
have  probably  as  good  service  as  the  company  can  afford  to  pay  for. 

Section  2502  says :  "Nothing  mentioned  in  section  2501  of  the  Re- 
vised Statutes  shall  be  done:  no  ordinance  or  resolution  to  establish  or 
define  a  street  railroad  route  shall  be  passed,  and  no  action  inviting  pro- 
posals to  construct  and  operate  such  railroad  shall  be  taken  by  the  council ; 
and  no  ordinance  for  the  purpose  specified  in  said  preceding  section  shall 
be  passed  until  public  notice  of  the  application  therefor  has  been  given 
by  the  clerk  of  the  corporation  in  one  or  more  daily  papers,  if  there  be 
such,  and  if  not,  then  in  one  or  more  weekly  papers  published  in  the 
corporation,  for  the  period  of  at  least  three  consecutive  weeks;  and  no 
such  grant  as  mentioned  in  said  preceding  section  shall  be  made,  except 
to  the  corporation,  individual  or  individuals,  that  will  agree  to  carry  pas- 
sengers upon  such  proposed  railroad  at  the  lowest  rates  of  fare,  and  shall 
have  previously  obtained  the  written  consent  of  a  majority  of  the  prop- 
erty holders  upon  each  street  or  part  thereof,  on  the  line  of  the  proposed 
street  railroad,  represented  by  the  feet  front  of  the  property  abutting  on 
the  several  streets  along  which  such  road  is  proposed  to  be  constructed; 
providcil,  that  no  grant  nor  renewal  of  any  grnat  for  the  construction  or 
operation  of  any  street  railroad  shall  be  valid  for  a  greater  period  than 
twenty-five  years  from  the  date  of  such  grant  or  renewal ;  and  after  such 
grant  or  renewal  of  a  grant  is  made,  whether  by  special  or  general  ordi- 
nance, the  municipal  corporation  shall  not,  during  the  term  of  such  grant 
or  renewal,  release  the  grantee  from  any  obligation  or  liability  imposed 
by  the  terms  of  such  grant  or  renewal  of  a  grant." 

Those  are  the  provisions  that,  in  Section  2502,  protect  the  pubhc  — 
providing  that  the  company  that  will  offer  at  public  bidding,  to  carry 
passengers  at  the  lowest  rate  of  fare,  may  have  that  franchise.  That  is 
the  only  section  of  the  statute  that  secures  any  right  to  the  people,  as  to 
the  terms  and  conditions  which  must  be  insisted  upon  before  the  railway 
can  have  the  franchise.  I'nder  the  Rogers  law,  they  had  more  than  they 
have  under  the  statute ;  it  is  provided  in  that  that  they  not  alone  must 
have  a  low  rate  of  fare,  but  that  they  must  give  transfers,  they  must  pay 
a  percentage  of  the  gross  earnings,  gross  receipts,  they  shall  pay  their 
taxes  and  do  otlur  things,  and  twenty  years,  if  you  please,  after  the  time 
this  original  grant  was  made,  the  city  might  impose  additional  burdens 
or  conditions  upon  this  street  railway  company,  and  it  must  accept  those 
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conditions  if  it  longer  occupies  the  streets  of  the'  city  of  Cincinnati ;  and 
after  the  expiration  of  the  first  twenty  years,  then  every  fifteen  years, 
the  city  council  might  impose  new  conditions  upon  that  railroad  company. 
Mr.  Painter  says,  '*Are  they  getting  good  service?"  Here  is  a  law  which 
stood  upon  the  statute  book  of  the  State  of  Ohio  at  that  time,  and  was 
considered  valid.  Here  is  the  delegation  from  Hamilton  county,  which 
evidently  wanted  that  law  —  I  mean,  for  the  city  administration,  for 
they  did  not  try  to  have  it  repealed.  Here  is  a  delegation  that  wanted 
the  Rogers  law,  so-called,  passed,  and  they  secured  its  passage.  They 
went  back  to  Cincinnati  to  their  board  of  administration  —  if,  as  yocr 
say,  appointed  by  the  mayor,  the  mayor  was  elected  by  the  people,  and 
when  they  elected  that  mayor,  they  knew  the  mayor  would  appoint  the 
administrative  board  for  the  city.  The  administrative  board  acting  under 
this,  saw  fit  to  make  a  franchise  for  a  certain  street  railway  company,. 
or  a  number  of  consolidated  companies.  The  men  of  this  board  of  ad- 
ministration w^ere  men  undoubtedly  chosen  on  account  of  their  integrity 
and  intelligence  —  I  ^ay  this  board  of  administration  was  undoubtedly 
chosen  because  of  integrity  and  intelligence;  they  had  legal  counsel; 
they  sat  down  to  make  a  written  contract  —  for  that  is  all.  a  franchise 
is  —  they  made  a  written  contract  with  this  street  railway  company,  and 
they  put  into  it  every  single  term  and  every  single  provision  that  they 
thought  was  proper  to  impose  upon  that  company  at  that  time.  If  they 
did  not  say  that,  instead  of  having  a  three-minute  service  or  schedule,  we 
must  have  a  one-minute  service  —  that  was  the  fault  of  that  city,  and  not 
the  fault  of  the  stockholders  nor  of  the  legislature  of  the  State  of  Ohio, 
Mr.  Painter.  A  man  is  presumed  to  know,  in  law,  of  what  he  does,  and 
I  say  to  yon  that  you  cannot,  under  any  rule  of  construction,  in  law,  say 
that  an  intelligent  man  who  sits  down  and  makes  a  written  contract,  can 
afterwards  be  heard  to  come  in  and  say  there  are  terms  and  conditions 
outsjdc  of  that  contract  which  should  have  been  included,  but  that  were 
not.  You  know  that,  and  every  lawyer  at  this  table  knows  that  —  that 
oral  testimony  is  never  allowed  to  enlarge  the  terms  of  a  written  con- 
tract. So  I  say  to  you  that  if  the  Cincinnati  Traction  Company  is  not 
today  giving  the  service  that  those  men  who  are  making  this  trouble  de- 
sire—  and  they  are  not  the  reputable  citizens  of  Cincinnati,  I  will  tell 
you  that  —  it  is  not  the  fault  of  the  legislature,  but  of  the  people  of  the 
city  of  Cincinnati,  who  made  that  contract,  and  who  had  ample  oppor- 
tunity to  put  in  there  everything  they  wanted  there  before  they  granted 
52 
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that  franchise.  I  don't  know  why  the  gentleman  from  Wood  should 
stand  here  as  the  guardian  angel  of  the  poor  people  of  Cincinnati,  w^hen 
the  Chamber  of  Commerce,  the  entire  Cincinnati  delegation  in  both  houses 
of  this  75th  general  assembly,  and  our  two  illustrious,  able  and  honored 
United  States  senators  say  it  is  the  only  thing  to  do,  the  only  thing  that 
the  State  of  Ohio  should  do,  is  to  grant  unto  this  company  the  right  to 
exercise  the  powers  given  under  that  contract,  that  anything  else  would 
be  a  violation,  a  disgrace  to  the  State  of  Ohio,  and  a  disgrace  to  the  mem- 
bers of  this  general  assembly. 

Talking  about  tainting  your  name !  I  say  to  you  that  it  is  disgrace- 
ful for  a  man  to  say  that  because  we  have  the  power,  we  will  take  away 
rights  acquired  by  contract  upon  a  valuable  consideration,  where  both 
parties  acted  in  the  best  of  faith,  believing  that  what  they  did  was  lawful. 
I  say  to  you  it  is  wrong  —  it  is  wrong  morally  and  it  is  wrong  legally, 
and  I  do  not  believe  that  you  will  ever  succeed  in  getting  the  necessary 
number  of  votes  in  this  general  assembly  to  do  any  such  thing  as  that. 

You  passed  two  curative  acts  last  winter.  The  gentleman  from  Wood 
and  the  others  opposing  this  measure,  voted  in  favor  of  those  curative 
acts ;  introduced,  one  of  them  was,  by  our  honored  speaker.  Why  ?  Be- 
cause he  believed,  if  money  had  to  be  expended,  and  innocent  parties  had 
come  in  and  become  parties  to  contracts  made  under  acts  passed  by  this 
general  assembly,  they  should  be  protected  against  the  action  of  the 
courts.  The  gentleman  from  Wood  voted  for  that,  passed,  I  think,  the 
9th  day  of  May,  in  which  act  was  the  word  "franchise,"  this  word  so 
odious  to  the  gentleman  from  Wood.  He  voted,  gentlemen  of  the  com- 
mittee, in  favor  of  that,  and  now,  why  this  sudden  turning  in  affairs? 
What  people,  I  ask,  from  the  city  of  Cincinnati,  have  asked  you,  Mr. 
Painter,  to  take  up  this  fight,  and  do  as  you  are  doing  now  ?  I  believe  in 
home  rule.  I  believe,  if  the  delegation  from  Hamilton  county  want  some- 
thing that  will  be  constitutional,  if  the  citizens  want  something  there 
that  will  be  constitutional,  they  should  have  it. 

The  gentleman  says  the  people  in  power  in  the  city  at  that  time,  who 
granted  the  franchise,  are  in  power  today.  I  agree  with  him  perfectly. 
They  have  the  confidence  of  the  citizens  of  Cincinnati,  and  why  should 
they  not  continue  in  power?  Why,  it  is  a  complete  answer  to  your  pro- 
position, that  it  is  not  popular  with  the  people  of  Cincinnati.  The  very- 
fact  that  the  men  who  made  that  franchise  and  that  contract  with  the 
street  railway  company,  have  been  continued  in  power,  is  an  answer,  I  say, 
to  your  proposition. 
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The  gentleman  has  talked  about  the  value  of  the  capital  stock,  and 
about  the  amount  of  the  capital  stock.  What  has  that  to  do  with  this 
proposition?  We  all  know  how  these  combinations  are  formed.  Why, 
I  know  of  a  case  myself,  in  the  city  of  Seattle,  Washington,  within  the 
last  three  years,  where  fourteen  companies  were  consolidated  into  one 
company,  purchased  for  half  a  million  dollars,  bonded  for  that  amount, 
and  ten  million  dollars  of  stock  was  put  out  and  sold  to  the  public,  and 
who  got  the  benefit  ?  The  men  who  made  that  consolidation.  The  roads 
paid  the  interest  on  their  bonds;  they  paid  the  dividends  on  the  stock, 
and  as  long  as  the  company  did  that,  and  no  injustice  is  done  to  the 
people  who  bought  the  stock,  what  crime  can  there  be  in  that  ?  Isn't  that 
legitimate  business  ?  The  value  of  the  stock  is  its  earning  power ;  if  the 
value  is  behind  the  stock,  so  that  the  stock  earns  a  fair  dividend,  haven't 
the  people  a  right  to  issue  as  much  as  the  corporation  can  stand,  sell  their 
stock  and  make  what  they  can.  I  want  to  say  for  the  benefit  of  the  gen- 
tleman here,  that  according  to  my  understanding,  about  a  year  ago  last 
February,  they  made  a  perpetual  lease  with  an  entirely  different  company, 
whereby  this  company  assumed  the  franchises,  etc.,  under  this  lease ;  they 
assumed  the  franchise  under  this  lease  and  agreed,  in  turn,  to  pay  the  old 
company  a  certain  percentage,  and  I  suppose  that  the  new  company  issued 
more  stock  and  sold  that  stock  to  the  public ;  now,  on  what  is  that  stock 
based  —  what  does  it  represent  ?  It  represents,  not  alone  the  street  cars, 
but  the  franchises  which  were  granted  by  the  board  of  administration 
under  the  Rogers  law ;  that  is  the  most  valuable  asset  they  have ;  the  street 
■cars  and  equipment  make  up  the  assets;  if  that  franchise  and  property, 
as  they  are  operating  it,  will  pay  enough  over  the  dividends  on  the  stock 
to  make  it  valuable,  there  is  nothing  wrong  in  the  law,  or  in  morals,  if 
they  so  sell  stock  up  to  that  amount,  if  the  public  are  willing  to  buy,  and 
they  have  bought.  You  have  heard  here  that  73  per  cent.,  almost  two- 
thirds  of  the  entire  capital  stock  of  that  company  was  sold  to  working 
people.  That  is  what  I  was  told  when  I  first  heard  anything  about  this. 
Who  suffer,  if  that  franchise  is  lost?  The  men  who  formed  the  consoli- 
dation, the  men  who  made  this  lease  and  sold  this  stock  have  had  their 
money  on  the  stock;  they  had  a  right  to  sell  it,  and  they  sold  it;  these 
people  own  it.  You  are  not  injuring  those  people  who  sold  the  stock, 
but  the  poor  people  who  bought  the  stock  —  those  are  the  ones  you  are 
injuring,  because  what  redress  have  they?  What  right  has  Mr.  Painter, 
or  anyone  in  this  general  assembly  to  say  we  shall  impose  upon  this  com- 
pany a  twenty-five  year  franchise,  when  every  one  knows  that  a  reduc- 
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tion  of  the  years  of  a  franchise  is  a  reduction  in  the  worth  of  the  fran- 
chise, and  that  no  sooner  is  the  time  of  the  franchise  reduced  than  the 
worth  of  the  stock  will  depreciate. 

There  is  something  else  behind  this  matter,  and  by  that.  I  mean 
that  Mr.  Painter  is  not  sincere  when  he  says  that  the  people  of  Cincin- 
nati are  demanding  the  repeal  of  this  law.  and  that  he  does  not  beIie^'e,. 
legally,  you  can  do  it.  Mr.  Painter  is  opposed  to  this  measure.  Mr. 
Painter  is  opposed  to  long-term  franchises  —  that  is  the  reason :  but  I  say 
he  is  mistaken  when  he  thinks  that  that  company  has  a  long-term  fran- 
chise, for  every  so  many  years  that  franchise  is  open  to  revision;  the 
franchise  is  not  today  as  long  a  franchise,  in  time,  as  the  street  railway 
in  the  city  of  Q)lumbus  has.  The  revision  of  the  terms  and  conditions 
here  will  not  occur  as  soon  as  the  revision  of  the  terms  and  conditions 
of  the  Cincinnati  Traction  Company;  so  that  when  he  says  the  people 
do  not  want  such  a  long  franchise,  but  want  a  twenty-five  year  franchise, 
he  is  mistaken  in  what  he  is  saying.  Clearly,  they  need  not  have  long- 
term  franchises,  when  you  look  at  the  Rogers  law  and  see  the  provisions 
relating  to  revision. 

I  have  said  almost  as  much  as  I  desire  to  say  at  this  time.  I  am  ver>' 
sorry  indeed  that  this  matter  came  up  in  this  committee;  T would  much 
rather  have  had  the  whole  matter  referred  to  the  House.  It  is  a  big 
question,  a  question  in  which  every  man  in  the  assembly  has  as  much, 
if  not  more  interest,  than  in  almost  anything  else,  for  whatever  form  of 
government  we  adopt,  the  citizens  will  see  that  we  have  good  govern- 
ment ;  but  this  is  something  that  relates  to  the  protection  of  the  public ; 
this  relates  to  people  who  have  innocently  put  their  money  into  a  great 
enterprise,  acting  in  good  faith  on  the  action  of  the  general  assembly  of 
the  State  of  Ohio.  I  believe,  myself,  in  the  passage  of  a  bill  that  will 
guarantee  to  every  man,  wherever  he  may  reside,  that  the  doctrine  of  re- 
pudiation shall  never  prevail  in  the  State  of  Ohio;  that  if  he  has  made 
any  contract,  has  purchased  any  bonds,  or  has  done  anything  else,  where 
an  expenditure  of  money  in  good  faith  has  been  had,  on  account  of  an 
act  passed  by  the  general  assembly  of  the  State  of  Ohio,  that  the  legisla- 
ture of  this  state  will  see  that  he  is  protected,  and  no  matter  what  the 
courts  may  rule  —  if  he  has  acted  in  i^^ood  faith,  he  will  be  protected.  It 
is  an  honor  to  this  state  that  two  men  of  such  national  prominance  as 
Senator  Hanna  and  Senator  Foraker,  and  so  far  as  I  know,  all  of  our 
state  ofificials,  should  stand  upholding  a  doctrine  of  that  character:  it 
places  Ohio  where  she  should  be  i)laccd  —  among  the  list  of  law-abiding 
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and  honest  states,  and  any  other  doctrine  would  mean  disgrace  to  every 
man  in  the  general  assembly  of  the  State  of  Ohio,  I  care  not  who  he 
may  be,  and  I  shall  say  that,  while  I  feel  bound  by  the  action  of  this  com- 
mittee for  what  it  has  done  here,  this  is  a  matter  that  rises  above  party, 
it  is  a  question  of  morals  with  me,  as  well  as  a  question  clearly  established 
in  equity  practice  the  world  over,  and  I  want  to  say  that  I  propose,  so 
long  as  I  remain  a  member  of  this  general  assembly,  to  do  all  in  my 
power  to  assist  our  leaders  and  the  other  members  of  this  assembly  in 
•doing  something  that  will  shed  glory  and  honor  upon  this  House. 

Mr.  Cole:  Mr.  Chairman,  and  Gentlemen  of  the  Committee:  —  I 
don't  care  to  detain  you  long  on  the  discussion  of  this  question,  but  I  de- 
sire to  say  that  I  do  not  yield  to  the  gentleman  from  Erie,  or  any  other 
man,  in  admiration  for  the  two  great  statesmen  that  it  is  to  the  credit 
of  the  Republican  party  for  placing  in  Washington.  Two  mightier  men 
live  not  within  the  limits  of  the  nation,  and  I  am  sure  that,  regardless  of 
political  bias  today,  there  is  not  a  man  within  the  confines  of  our  state 
who  can  look  at  those  two  men  without  feeling  a  proud  and  patriotic 
feeling  swelling  within  his  bosom,  and,  sirs,  when  it  comes  to  charging 
any  member  of  this  general  assembly  with  aught  derogatory  to  the  fame 
of  those  two  illustrious  men,  I  bfand  it,  sirs,  as  infamous.  I  shall  not 
challenge  the  motives  of  the  gentleman  from  Erie  county ;  I  have  credited 
him  with  sincerity,  but  I  have  always  given  equal  credit  for  the  highest 
character  and  sincerity  to  my  friend  who  sits  beside  me.  (Mr.  Painter, 
of  Wood  county.)  There  is  not  a  more  honest  man  in  this  general  as- 
sembly, and  though  it  might  be  that  there  was  a  determined  effort  on 
the  part  of  certain  parties  to  besmirch  his  character  once  upon  a  time, 
he  has  come  forth  unstained,  he  has  come  unscathed  through  that  ordeal, 
and  there  is  not  one  blot  to  tarnish  the  record  he  has  made. 

But,  now,  Mr.  Chairman,  relative  to  this  Rogers  act.  I  am  a  little 
amazed  that  the  gentleman  should  stand  before  this  committee  and  defend 
the  Rogers  act,  that  has  gone  down  in  the  history  of  Ohio,  with  the  brand 
of  "infamous"  attached  to  it,  and  whenever  you  hear  the  name  of  Rogers 
and  his  act,  coupled  with  that  name  is  the  word  "infamous."  Was  it  not  a 
bad  act?  Then  why,  sirs,  did  the  people  of  Cincinnati  retire  to  political 
desuetude  the  men  who  enacted  it  into  law?  Was  it  not  a  pernicious 
measure?  Then  why,  gentlemen,  did  they  return  a  Democratic  delega- 
tion from  Hamilton  county,  who,  in  the  very  next  session  of  this  general 
assembly,  repealed  the  odious  measure? 
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I  care  not  to  go  into  the  details  of  that  measure.  That  is  history^ 
and  the  standing  it  has  among  the  people  of  the  State  is  sufficient  for  mc. 
But  as  to  its  being  a  general  act:  Anyone  who  reads  Section  1652  —  I 
beg  your  pardon,  I  have  inadvertently  taken  up  a  book  under  my  hand, 
and  I  presume  the  old  book  was  ashamed  that  within  its  pages  should 
be  such  an  odious  piece  of  legislation  as  that  law,  for  some  one  has  de- 
tached it  therefrom.  But,  sirs,  read  Section  2505a  and  25056,  and  if  you 
can  find  any  other  location  in  the  State  of  Ohio,  or  any  other  city  to 
which  it  could  apply,  then  I  will  admit  the  contention  of  the  gentleman 
from  Erie,  that  it  is  a  general  law,  a  general  act.  But  it  was  enacted  for 
one  only  purpose ;  that  purpose  is  known  and  is  well  established ;  it  was, 
in  effect,  although  not  in  terms,  in  spirit,  though  not  in  form,  a  special 
act  conferring  power  upon  a  certain  corporation,  and  hence,  the  Superior 
Court  in  Cincinnati  held  it  unconstitutional.  I  would  think,  Mr.  Chair- 
man and  gentlemen,  that  the  means  by  which  that  act  was  secured,  and 
the  granting  of  that  franchise,  were  sufficient  to  condemn  it.  You  say 
they  had  equal  protection  under  this  law  that  they  had  under  the  general 
law  prescribed  in  3437,  and  2501,  2502  and  2503.*  My  dear  friend,  under 
the  provisions  of  the  Rogers  act,  they  were  not  required  to  secure  the 
consent  of  a  majority  of  the  abutting  land-owners,  and  under  the  general 
law,  you  could  not  tear  up  a  street  without  the  consent  of  the  residents 
thereon,  or  a  majority  of  them.  A  foody  of  four  men,  appointed  by  the 
mayor,  without  the  remotest  thought,  when  he  was  elected  to  that  ex- 
alted position,  of  granting  away  the  rights  of  the  people  for  fifty  years, 
to  their  streets.  The  gentleman  said  the  Rogers  law  was  better  than  the 
present  law.  Under  the  provisions  of  the  present  law  the  city  of  Colum- 
bus has  one  of  the  best  street  railway  systems  in  the  United  States;  it 
gives  seven  tickets  for  twenty-five  cents,  with  transfers,  it  has  lo\v  fare, 
it  has  splendid  service  —  all  under  the  law^s  that  are  general  in  their  oper- 
ation for  the  granting  of  franchises  in  cities.  Under  this  other  law  there 
was  a  straight  five-cent  fare.  Last  winter  I  was  in  the  city  of  Cincinnati 
and  was  honored  in  being  the  guest  of  the  Commercial  Club:  the  presi- 
dent of  the  Traction  Company  w^as  there  and  it  was  a  standing  joke  among 
those  gentlemen,  which  they  continually  flashed  in  his  face  —  the  service 
accorded  to  the  people  of  Cincinnati  by  that  Traction  Company. 

Now,  Mr.  Chairman,  they  say  that  there  is  money  invested  in  this 
enterprise,  and  that  innocent  holders  have  invested  their  small  earnings 
therein.  I  think  it  was  demonstrated  by  the  question  submitted  to  the 
gentlemen  from  Hamilton  by  Mr.  Painter,  that  certainly  the  bulk  of  the 
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stock  of  this  company  is  not  in  the  hands  of  the  poor  people  —  that  the 
poverty  stricken  people  of  Cincinnati  do  not  possess  the  share  of  this 
company,  or  the  stock  of  this  company.  It  is  listed  at  $20,000,000  or 
$25,000,000;  73  and  1-3  per  cent,  of  that,  they  say,  is  held  by  laboring 
men,  by  mechanics,  by  washerwomen  and  so  on  and  so  forth  —  almost 
75  per  cent,  of  $25,000,000,  that  would  be  something  like  $15,000,000 
or  $17,000,000,  divided,  as  they  say,  among  5,000  stockholders, 
which  would  average  over  $3,000  per  capita.  The  proposition 
is  simply  ridiculous,  that  the  poor  people  of  Cincinnati  have  their  earnings 
invested  in  this  company.  Did  these  men  who  have  invested  their  earn- 
ings in  this  company  go  into  it  innocently?  Did  they  not  know  there 
was  a  question  as  to  the  constitutionality  of  the  law  under  which  that 
authority  was  granted?  Did  they  not  know  that  the  law  was  repealed 
under  which  that  franchise  was  granted?  If  I  go  out  into  the  market 
and  buy  a  horse,  and  I  bring  that  horse  home  and  put  it  in  my  stable, 
and  the  next  morning  find  that  the  horse  is  blind,  can  I  go  for  relief  to 
the  man  from  whom  I  purchased  the  horse  ? 

Mr.  Worthington :  If  misled,  you  can.  If  it  was  misrepresented, 
you  can. 

Mr.  Cole:  It  would  be  a  very  difficult  matter  to  misrepresent  a  blind 
horse.  And  it  is  equally  evident  that  the  men  who  invested  their  earn- 
ings in  this  enterprise  understood  the  nature  of  the  title  to  that  franchise. 

Now,  Mr.  Chairman,  I  think  I  have  concluded  what  I  intended  to 
say  upon  this  proposition.  But  as  to  the  ethical  side  of  this  proposition : 
We  have  heard,  it  is  said,  from  twenty-nine  people  in  the  city  of  Cincin- 
nati, through  a  certain  gentleman  upon  that  delegation,  who  have  some 
money  invested  in  this  enterprise.  Is  it  not  better  that  twenty-nine  should 
suffer  than  that  352,000  should  be  denied  their  rights?  If  one  member 
offend  you,  cut  it  off,  rather  than  permit  the  whole  body  to  be  cast  into 
those  profound  depths  spoken  of  in  the  Scriptures.  And,  sirs,  I  maintain 
it  will  be  no  act  of  disgrace,  it  will  entail  no  disgrace  upon  the  members 
of  this  House,  if  they  refuse  to  foster  any  act  bearing  with  it  such  odium 
as  attaches  to  the  Rogers  franchise  law. 

Mr.  Silberberg:  I  wish  to  state  to  Mr.  Cole  that  he  misunderstood 
me.  T  said  I  heard  from  twenty-nine  people,  and  they,  in  turn,  communi- 
cated with  many  other  people.  I  asked  them  to  ascertain  from  their 
friends  and  neighbors  as  to  whether  they  wanted  this  franchise  cured. 

Mr.  Worthington:     They  were  stockholders? 

Mr.  Silberberg:     That  I  don't  know. 
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Mr.  Guerin :  I  want  to  say  but  a  word  or  two.  I  'want  to  say  that 
I  do  not  think  I  was  casting  any  imputation  upon  the  character  of  my 
friend,  Mr.  Painter,  of  Wood,  for  there  is  no  man  in  this  assembly  whom 
I  esteem  more  highly  and  honor  more  greatly,  than  he,  both  as  to  his 
ability  and  as  to  his  character.  I  simply  said  that  he  was  opposed  to  a 
long-term  franchise,  and  that  that  was  the  principle  upon  which  he  stood, 
and  not  the  interests  of  the  people  of  Cincinnati. 

Mr.  Cole  has  said  we  have  heard  from  twenty-nine  people.  We  are 
hearing  from  the  entire  population  of  Hamilton  county  today  by  a  repre- 
sentative delegation  in  the  state  legislature,  and  we  are  hearing  from 
them  again,  through  Senator  Foraker,  for  he  and  the  other  men  who 
were  in  the  saddle  when  that  law  was  passed,  are  today  again  in  the 
saddle  and  holding  the  reins  of  government  in  the  city  of  Cincinnati. 
Does  that  look  like  repudiation  ?    The  gentlemen  would  deceive  you  — 

Mr.  Cole :    Why  did  they  repeal  the  law,  then  ? 

Mr.  Guerin:  Because  the  public  were  deceived  with  reference  to 
that  franchise  —  is  why.  I  say  to  you  that  if  the  public,  if  the  people 
knew  how  they  were  protected,  they  never  would  have  repealed  that  act; 
they  might  have  amended  it  so  that  the  term  of  the  franchise  would  not 
be  from  the  date  of  the  passage  of  the  act,  but  in  other  respects  that  act 
was  far  ahead  of  the  acts  upon  the  books  today.  All  these  abutting 
property  owners  do  not  have  to  give  their  consent.  Why,  gentlemen  of 
the  committee,  the  legislature  of  the  state  has  the  right  to  grant  the  use 
of  any  street  in  any  county  of  this  state  to  a  sreet  railway  company,  if  it 
want  to  do  it.  Take  your  atlas  and  look  at  the  interurban  line;' where 
do  they  go?  You  will  find  the  companies  have  had  to  buy  up,  if  you 
please,  the  men  who  held  them  up,  for  money,  before  they  would  give 
their  consent.    Just  examine  your  books  and  see  what  you  find. 

Mr.  Cole:     Would  you  take  that  right  away  from  the  people? 

Mr.  Guerin:  No;  but  I  say  to  you  that  it  is  sometimes  exercised 
as  a  game  of  hold-up,  and  hold-up  alone,  without  regard  to  whether  it 
will  benefit  the  cities  and  towns. 

Mr.  Williams :  If  I  understand  the  case  now,  it  is  left  to  the  people, 
under  the  amendment  offered  by  Mr.  Stage  —  it  is  left  to  the  vote  of  the 
people  ? 

Mr.  Painter:  I  only  want  to  say  a  very  few  words,  but  the  gentle- 
man from  Erie  finally  got  down,  in  his  argument,  to  the  opinion  that  it 
is  the  people  who  are  dishonest,  not  the  corporations.     As  far  as  this 
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amendment,  and  the  whole  business  is  concerned,  thus  far,  I  hope  the 
members  of  the  committee  will  vote  it  all  down. 

Mr.  Bracken :  Under  the  conditions  we  attached  to  this  subject  yes- 
terday, the  main  object  was,  that  the  gentleman  from  Erie  might  have  a 
chance  to  speak  on  his  proposition  to  submit  the  question  to  arbitration. 
He  lias  not  touched  that  subject  yet.  He  has  not  approached  it  at  all  this 
evening,  but  has  injected  something  entirely  foreign  to  that  phase  of  the 
discussion. 

Mr.  Guerin :     I  am  taking  them  one  at  a  time. 

Mr.  Bracken:     But  that  was  the  principal  one,  I  believe? 

Mr.  Guerin:     Yes. 

Mr.  Bracken :  I  am  generally  favorable  to  any  proposition  that  sub- 
mits a  matter  to  the  people,  but  under  the  present  conditions,  I  would 
not  like  to  close  this  matter  by  simply  voting  for  that  alone.  It  was 
understood  this  arbitration  matter  was  the  principal  reason  for  postpon- 
ing this. 

Mr.  Guerin :  I  will  say  to  you,  Mr.  Bracken,  that  that  proposition 
will  be  presented  in  due  time. 

Mr.  Bracken:  I  believe  the  safest  way  would  be  to  vote  this  pro- 
position down  now. 

The  question  being  on  the  amendment  as  amended,  a  roll-call  was 
demanded  and  resulted  as  follows : 

Ayes  —  Guerin,  Price,  Williams,  Metzger,  Allen,  Silberberg,  Worth- 
'ington.  Stage,  Sharp. 

Nays  —  Painter,  Cole,  Thomas,  Chapman,  Denman,  Hypes.  Willis, 
IBracken.  Ains worth,  Maag. 

On  motion,  the  committee  recessed  to  7 :  30  P.  M. 


MEETING  OF  SUB-COMMITTEE  ON  MUNICIPAL 

CODES. 


Thursday,  September  25,  1902,  7:30  P  M. 

The  committee  met  pursuant  to  adjournment.  On  roll  call  the  fol- 
lowing members  responded: 

Painter,  Allen, 

Guerin,  Worthington, 

Price,  Denman, 

Cole,  Hypes, 

Williams,  Willis, 

Metzger,  Stage, 

Thomas,  Bracken, 

Chapman,  Maag. 

Mr.  Stage  explained  his  reason  for  changing  his  vote  on  the  amend- 
ment to  the  amendment  of  Mr.  Guerin  at  the  afternoon  session,  as  follows : 
When  I  offered  the  amendment  to  the  amendment  of  the  gentleman  from 
Eric  I  thought  I  would  be  able  to  accomplish  something  by  which  we 
could  have  the  decision  of  the  people  of  Hamilton  county  on  that  ques- 
tion. After  that  was  offered  an  examination  of  the  amendment  offered  by 
the  gentleman  from  Erie  convinces  me  that  the  object  which  I  sought 
to  accomplish  would  not  be  subserved,  because  this  amendment  of  the 
gentleman  from  Erie  seeks  not  to  give  the  council  power  to  grant  a  fran- 
chise but  seeks  to  grant  it  from  the  legislature.  The  effect,  then,  of  the 
amendment  which  I  proposed  would  be,  I  think,  upon  due  consideration 
of  it,  to  give  the  people  of  Cincinnati  the  power  to  approve  a  law  passed 
by  the  legislature,  which  is  in  conflict  with  article  H,  section  26,  of  the 
constitution.  Feeling  as  I  do  now  upon  an  investigation  I  wish  to  be 
recorded  against  the  amendment  which  I  offered. 

Mr.  Hypes,  on  behalf  of  the  sub-committee  on  parks  and  hospitals, 
presented  a  report  recommending  the  adoption  of  the  following  as  sec- 
tion 1356: 

Section  1356.  "In  any  municipal  corporation  which  has  become  or 
may  hereaften  become  the  owner  or  trustees  of  property  for  any  park  or 

(826) 
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hospital  purposes,  or  of  funds  to  be  used  in  connection  therewith,  by  deed 
of  gift,  devise  or  bequest,  said  property  or  funds  shall  be  managed  and 
administered  in  accordance  with  the  provisions  or  conditions  of  said  deed 
of  gift,  devise  or  bequest,  provided  that  in  all  cases  where  such  deed  of 
gift,  devise  or  bequest  requires  the  investment,  or  change  of  investment 
of  the  principal  of  said  property  or  funds,  or  any  part  thereof,  to  be  made 
upon  the  approval  of  any  advisory  committee  appointed  by  any  court  or 
judge,  then  such  property,  or  funds,  secured  by  deed  of  gift,  devise  or  be- 
quest, for  any  such  purposes,  and  any  hospital  property  for  the  care  or 
management  of  which  in  whole,  or  in  part,  said  fund  is  used,  shall  be 
managed,  controlled  and  administered  by  a  board  of  trustees  consisting 
of  four  resident  electors  of  said  municipal  corporation  who  shall  be  ap- 
pointed by  the  sinking  fund  trustees  of  said  municipal  corporation  and 
shall  serve  without  compensation  for  the  term  of  four  years  and  until  their 
successors  are  appointed  and  qualified.  Said  trustees  shall  be  appointed 
in  the  first  instance  to  serve  for  one,  two,  three  and  four  years  respectively, 
and  thereafter  their  successors  shall  be  appointed  one  each  year  to  serve 
for  the  term  of  four  years,  provided,  however,  that  of  the  four  trustees 
so  appointed  not  more  than  two  shall  be  of  the  same  political  party.  In 
case  of  vacancy  by  death,  resignation,  or  otherwise  in  such  board  of  trus- 
tees, the  same  shall  be  filled  in  like  manner  for  the  remainder  of  the  term. 
Said  board  of  trustees  shall  have  the  right  to  apply,  control  and  invest 
and  reinvest  the  funds  coming  or  arising  from  such  gift,  devise  or  be- 
quest, according  to  the  terms  and  conditions  on  which  acquired ;  and  shall 
be  the  successors  of  any  board  or  officers  now  having  control  or  man- 
agement of  any  such  property  or  funds  herein  described,  and  said  funds 
or  other  property  then  held  and  controlled  by  any  theretofore  existing 
park  or  hospital  board,  and  the  duties  vested  in  or  imposed  upon  such 
boards  or  officers  shall  be  transferred  to  the  trustees  herein  provided.'' 

The  report  was  adopted  and  the  section  approved. 

Section  9.  Mr.  Allen  moved  that  sub- section  13  of  section  7  be 
adopted. 

Mr.  Denman  moved  to  amend  the  section  so  as  to  read  as  follows: 

*To  regulate  the  erection  of  fences,  billboards,  signs  and  other  struc- 
tures within  the  corporate  limits ;  to  require  and  regulate  the  numbering 
and  renumbering  of  buildings  by  owners  or  occupants  thereof ;  to  regulate 
the  repair  of,  alteration  in  and  addition  to  buildings;  to  provide  for  the 
construction,  erection  and  placing  of  elevators,  stairways  and  fire-escapes 
in  and  upon  buildings ;  to  provide  for  the  removal  and  repair  of  insecure 
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buildings,  billboards,  signs  and  other  structures,  and  to  provide  for  the 
inspection  of  all  buildings  or  other  structures  and  for  the  licensing  of 
"house-movers,  plumbers,  sewer  tappers  and  vault  cleaners." 

The  amendment  was  carried  and  the  sub-section  as  amended  was 
adopted. 

Section  89.  Mr.  Thomas  moved  to  strike  out  all  of  lines  977,  978  and 
979  and  substitute  the  following : 

Section  89.  (Treasurer).  "The  treasurer  shall  be  appointed  by  the 
mayor,  subject  to  the  confirmation  of  the  city  council,  for  a  term  of  two 
years,  and  shall  serve  until  his  successor  is  appointed  and  qualified.  In 
<:ase  of  any  vacancy  in  the  office  of  city  treasurer,  the  vacancy  shall  be 
filled  by  appointment  of  the  mayor  and  confirmation  of  council,  for  the 
unexpired  term.  And  in  any  cities  embracing  a  county  seat  the  county 
treasurer  shall  be  eligible  to  be  appointed  to  the  office  of  city  treasurer, 
and  when  the  county  treasurer  fills  the  office  of  city  treasurer  the  city 
council  shall  fix  his  compensation,  which  shall  not  exceed  five  hundred 
dollars  per  annum."  • 

On  the  roll  being  called,  there  were  eight  votes  for  and  eight  against 
the  motion,  which  was  declared  lost,  and  the  original  section  was  ap- 
proved. 

The  committee  then  proceeded  to  the  further  consideration  of  the 
report  of  the  sub-committee  on  franchises. 

Mr.  Gucrin  moved  as  an  amendment  that  the  report  be  amended  by 
the  substitution  of  the  following  for  section  35  of  House  Bill  No.  5 : 

''Xo  grant  of  a  franchise  or  right  to  occupy  or  use  any  public  streer, 
high-way,  alley  or  land  shall  be  made  to  any  urban  or  interurban  stree: 
railway  company,  or  any  extension  or  renewal  thereof  or  the  extension 
•or  renewal  of  any  such  existing  franchise,  by  the  county  commissioners 
of  any  county  or  the  council  of  any  city  or  village  in  this  state,  except 
that  such  franchise,  extension  or  renewal  shall  contain  explicit  agreement 
uf)on  the  part  of  such  company,  for  itself  and  for  its  successors  and 
assigns,  as  and  for  a  part  consideration  for  such  grant,  that 'said  company 
shall  thereafter  and  by  such  grant  it  does  accept  and  agree  to  perform 
and  keep  upon  any  line  or  lines  of  street  railway  by  it  owned,  leased, 
operated  or  controlled,  or  thereafter  by  it  so  acquired,  owned,  leased, 
operated,  managed  or  controlled,  within  the  state  of  Ohio,  the  following 
conditions  set  forth  in  this  act: 

"In  the  event  of  any  dispute  or  disagreement  between  such  company 
-and  a  majority  in  numbers  of  its  employes,  or  a  majority  in  numbers  of  its 
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employes  in  any  one  or  more  of  the  departments  of  such  company  on  its  line 
of  railway,  or  on  any  branch  or  division  thereof  with  reference  to  the 
terms  or  conditions  of  their  employment  by  such  company,  which  dispute 
or  disagreement  cannot  be  amicably  settled  between  such  employes  and 
such  company,  and  where  such  employes  desire  that  such  matter  or 
matters  shall  be  submitted  to  arbitration  in  order  that  they  may  continue 
in  the  employ  of  such  company  and  thereby  not  interfere  with  the  business- 
of  such  company,  or  cause  inconvenience  or  interruption  to  the  business  of 
the  public,  such  company  shall  arbitrate  such  matters  in  the  following 
manner  to-wit : 

"A  majority  in  numbers  of  such  employes  in  any  one  or  more  or  alU 
of  the  departments  of  such  company  on  the  line  of  its  railway  or  on  any 
division  or  branch  thereof,  shall,  by  notice  signed  by  a  majority  of  such 
employes,  and  duly  served  upon  the  superintendent,  or  any  one  of  the 
other  chief  officers  of  said  company,  by  any  person  authorized  by  such 
employes  so  to  do,  notify  such  company  that  such  employes  desire  to 
submit  the  matter  or  matters  in  dispute  to  arbitration,  and  said  notice 
shall  clearly  state  the  following  facts : 

( 1 )  "The  matter  or  matters  of  difference,  dispute  or  disagreement 
existing  between  said  company  and  said  employes,  and  the  inability  of 
said  parties  to  agree  as  to  a  satisfactory  settlement  thereof,  so  far  as  said 
employes  are  concerned. 

(2)  "That  the  employes  signing  such  notice  will  submit  such  ques- 
tion or  questions  of  dispute  or  difference  to  arbitration,  and  that  they  will 
accept  as  final  and  keep  and  perform  on  their  part  the  judgment  of  the 
board  of  arbitration  which  shall  try  and  render  judgment  upon  said  mat- 
ters in  dispute. 

(3)  "That  such  employes  will  continue  under  the  then  existing 
terms  and  conditions  of  employment,  will  not  leave  the  employ  of  such 
company,  but  will  continue  to  perform  the  duties  for  which  they  were 
employed,  or  which  they  may  be  directed  to  perform  until  the  result  of 
such  arbitration  is  determined  and  will  at  such  time  abide  thereby. 

(4)  "The  name  of  the  person  selected  by  such  employes  to  represent 
them  on  the  board  of  arbitration  herein  provided  for  and  the  time  and  place 
when  such  board  of  arbitration  shall  first  meet. 

"Such  company  shall  thereupon  after  receiving  said  notice  forthwith 
select  some  suitable  person  to  act  as  an  arbitrator  in  its  behalf,  and  said 
arbitrator  shall  meet  the  arbitrator  selected  by  said  employes  at  the  time 
and  place  mentioned  in  said  notice.    Said  two  arbitrators  when  so  selected 


S30  Proceedings  on  Municipal  Code, 

shall  thereupon  select  some  suitable  disinterested  third  person  to  act  as  the 
third  member  of  said  board.  In  the  event  that  said  two  arbitrators  are 
unable  to  select  a  suitable  disinterested  third  person,  it  shall  be  the  duty 
of  the  governor  of  the  state  of  Ohio,  upon  request  of  either  of  said  arbi- 
trators, to  select  and  appoint  some  suitable  disinterested  person,  and  such 
person,  when  so  selected  and  appointed  by  the  governor,  shall  constitute 
and  be  the  third  member  of  said  board.  In  the  event  that  any  such  com- 
pany shall  fail  to  appoint  an  arbitrator  in  the  manner  herein  provided, 
and  within  three  days  from  and  after  the  date  of  the  service  of  notice  upon 
It  as  herein  provided,  or  that  such  arbitrator  having  been  selected  shall 
fail  to  act  as  such,  the  commissioners  of  any  county,  or  the  council  of  any 
city  or  village  in  which  such  company  is  in  whole  or  in  part  situate,  shall, 
upon  the  application  of  the  arbitrator  appointed  by  said  employes,  appoint 
a  suitable  and  disinterested  person  to  act  as  an  arbitrator  for  such  com- 
pany, and  said  arbitrator,  when  so  appointed,  shall  have  the  same  powers 
and  privileges  as  if  appointed  by  such  company.  Said  board,  when  so 
selected,  shall  forthwith  proceed  to  organize  and  to  inquire  into,  and  to 
ascertain  the  nature  of  the  dispute  or  disagreement,  between  said  em- 
ployes and  said  company ;  the  reasonableness  or  unreasonableness  thereof 
as  the  case  may  be;  the  ability  of  such  company  to  comply  with  the  de- 
mands of  its  employcls,  and  all  such  other  matters  as  it  shall  deem  neces- 
sary, to  determine  the  matter  in  controversy,  and  said  board,  after  record- 
ing a  full  and  fair  examination  and  consideration  of  such  question  or 
•questions,  and  after  having  given  opportunity  for  each  party  to  be  heard 
])y  council  or  otherwise  shall  render  its  judgment  which  shall  be  final. 
The  cost  of  such  arbitration,  if  any  there  be,  shall  be  paid  in  the  manner 
ordered  by  said  board  and  said  board  may  require  both  parties  to  give 
bond  for  the  payment  of  said  costs  in  such  amount  as  they  deem  necessary 
before  the  commencement  of  said  proceedings,  and  the  result  or  judg- 
ment of  said  board  shall  be  final  as  between  the  said  parties  for  a  period 
•of  not  less  than  one  year  from  and  after  the  rendition  of  the  same. 

''Each  member  of  said  board  shall  have  power,  while  inquiring  into 
the  matters  referred  to  them,  to  administer  oaths,  to  compel  the  production 
of  books  and  papers,  and  to  compel  the  attendance  and  testimony  of  wit- 
nesses before  them  in  the  same  manner  as  like  power  is  conferred  by  law 
upon  a  notary  public." 

]\Ir.  Stage  seconded  the  amendment,  which,  on  roll  call,  was  carried, 
yeas  nine,  nays  eight. 
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Mr.  Stage  moved,  that  section  29  of  House  Fill  No.  5  be  stricken 
out  and  that  there  be  substituted  therefor  the  following :  ' 

Section  29.  "Council  shall  have  power  to  grant  the  use  of  the  streets, 
or  other  public  places,  for  street  railway,  natural  or  artificial  gas,  electric 
or  other  light,  water,  pneumatic  tube,  or  other  parcel  transmission,  heat 
or  power  supply,  telephone  or  any  other  similar  purpose  and  the  right  to 
use  the  streets  or  other  public  places  under  such  grants  may  extend  over, 
upon,  along,  across  or  beneath  the  surface  thereof." 

That  section  30  of  House  Bill  No.  5  be  stricken  out  and  that  there  be 
substituted  therefor  the  following: 

Section  30.  "No  such  right  shall  be  granted  or  renewed  except  by 
ordinance  of  council  and  no  grant  or  renewal  shall  be  valid  for  a  greater 
period  than  twenty-five  years;  and  whenever  council  shall  by  ordinance 
declare  the  terms  and  conditions  upon  which  a  grant  or  renewal  will  be 
made  of  any  such  right,  it  shall  cause  such  ordinance  to  be  published  for 
thirty  days  in  some  newspaper  of  general  circulation  in  the  city  or  village 
^nd  invite  proposals  under  regulations  therein  specified  &nd  requiring  an 
adequate  bond  with  each  such  proposal  to  guarantee  the  performance  of 
the  terms  of  the  grant,  if  awarded,  to  furnish  the  inhabitants  thereof  with 
the  desired  public  service.  Council  may,  upon  the  receipt  of  such  pro- 
posals, make  such  grant  or  renewal  to  the  person  proposing  to  furnish 
such  service  at'  the  lowest  cash  consideration  to  the  smallest  consumer. 

In  the  event  of  there  being  more  than  one  proposal  at  the  lowest 
consideration,  council  may  make  such  grant  to  either.  Such. grant  or  re- 
newal when  so  made  by  council  shall  be  valid  only  upon  its  receiving  a 
majority  of  the  votes  thereon  at  any  general  or  special  election  to  which 
it  shall  be  submitted  as  council  may  direct.  Provided,  ihat  when  any  re- 
newal of  any  such  grant  is  made  by  council  to  any  other  person  than  the 
person  then  owning  it,  council  shall  provide  as  one  of  the  conditions 
theteof  that  the  grantee  shall,  before  operating  thereunder,  offer  to  buy 
the  real  estate,  plant,  equipment,  tracks  and  pavement  of  the  former 
owner  of  the  grant  and  tender  in  payment  therefor  an  amount  equal  to  the 
fnll  value  of  all  such  property  as  a  going  concern  plus  twenty  per  cent, 
thereof ;  but  such  value  shall  be  estimated  so  as  to  make  proper  allowances 
for  depreciation  and  so  as  to  be  exclusive  of  the  value  of  any  rights  in  the 
streets  or  public  places,  franchise  or  good  will  and  in  case  the  parties  fail 
to  ap^ree  upon  the  sum  so  to  be  tendered,  council  shall  by  ordinance  fix 
such  a  sum  and  the  tender  thereof  by  the  grantee  to  the  former  owner  shall 
satisfy  the  condition  so  imposed  upon  said  grantee.** 
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That  section  31  of  House  Bill  No.  5  be  stricken  out  and  that  there 
be  substituted  therefor  the  following : 

Section  31.  "Council  shall  have  power  at  all  times  to  adopt  police 
regula*'cns  with  respect  to  the  use  of  the  streets  or  other  public  places  by 
the  grantees  of  any  such  rights  and  with  the  consent  of  any  of  such 
ginntcrs  to  secure  more  favorable  terms  to  the  municipalities  in  the  opera- 
tion of  any  grant  herein  authorized ;  but  council  shall  have  no  power  to 
Release  luch  grantees  from  any  obligation  or  liability  imposed  by  the  terms 
of  said  grant  or  renewal  of  any  grant  during  the  term  for  which  said 
grant  or  renewal  shall  have  been  made." 

That  section  34  of  House  Bill  No.  5  be  stricken  out  and  that  there 
be  substituted  therefor  the  following : 

Section  34.  "Extension  of  existing  railway  routes  may  be  made  by 
the  council  of  any  municipal  corporation  to  any  person  owning  or  having 
the  right  to  construct  any  street  railway  within  the  corporate  limits,  when- 
ever such  extension  is  deemed  beneficial  to  the  public  interests,  provided, 
that  such  extension  shall  be  included  in  the  existing  route  without  increase 
of  fare  and  provided  that  the  rights  under  said  extension  shall  expire  at  the 
same  time  as  those  conferred  in  the  original  grant  and  the  terms  upon 
which  such  extension  may  be  made  shall  not  be  less  favorable  to  the  pub- 
lic or  to  the  municipality  than  those  imposed  in  the  grant  of  the  original 
route,  and  provided  further,  that  before  any  work  is  done  upon  the  streets 
or  other  public  places  over  which  the  tracks  of  such  person  are  to  be 
extended,  said  person  shall  produce  to  council  the  written  consent  of  a 
majority  of  the  abutting  property  owners  upon  such  street  or  part  thereof 
represented  by  the  feet  front  of  the  property  abutting  on  the  several  streets 
along  which  such  extension  of  any  existing  route  is  proposed  to  be  con- 
structed." 

That  section  2501,  2502  and  3439  of  the  Revised  Statutes  of  Ohio  be 
repealed. 

Mr.  Stage :  I  want  to  say  by  .way  of  preface  that  I  note  with  the 
profoundest  regret  a  disposition  on  the  part  of  members  of  this  committee 
at  this  time,  after  having  so  long  and  so  faithfully  labored  over  questions 
concerning  the  formation  of  a  municipal  code,  working  as  we  have  almost 
night  and  day,  when  perhaps  the  most  important  question  before  us  tor 
consideration,  namely,  the  use  of  the  streets  of  the  municipalities  for  which 
we  are  formulating  a  code,  comes  up  for  consideration,  to  shirk  that  ques- 
tion and  to  get  rid  of  it.  I  appeal  to  every  member  of  this  committee  if  it 
is  not  true  that  there  never  was  a  time  and  there  never  will  be  a  time  when 
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questions  of  this  character  so  momentous  to  the  people  of  this  state  can 
be  settled  and  settled  right  as  at  the  present. 

I  hope  that  the  members  of  this  committee  will  change  their  minds 
about  that  so  that  the  provisions  that  we  wish  to  insert  in  the  franchise 
provisions  of  the  code  shall  be  the  best  that  possibly  can  be  gotten  and 
promote  fairness  as  between  the  people  on  the  one  side  whose  rights  we 
are  trying  to  protect,  and  the  corporations  on  the  other  whose  rights  we 
are  not  here  to  take  away. 

I  have  a  mild  criticism  at  this  point  to  offer  on  the  committee  on 
franchises.  This  committee  was  convened  five  weeks  ago.  The  sub- 
committee on  franchises  was  appointed  within  a  week.  They  have  had  this 
subject  in  their  control  for  a  month,  ample  time  —  more  than  ample  time 
—  to  thoroughly  investigate  this  question  from  every  point  of  view  and 
present  to  this  committee  a  well-considered  report  on  this  question. 

I  want  to  disclaim  here  and  now  any  hostility  to  corporations.  We 
can  not  get  along  without  corporations  and  I  want  to  testify  here  as  a 
matter  of  record  to  the  great  benefit  that  corporations  have  been,  especially 
along  the  lines  that  were  discussing  here,  primarily  street  railway  cor- 
porations, in  buidling  up  and  advancing  and  accelerating  the  material 
progress  of  our  cities,  and  the  great  convenience  and  benefit  they  have  been 
to  the  citizens  of  these  communities.  And  the  only  point  I  have  in  mind, 
and  I  am  here  speaking  for  one  single  purpose,  is  to  so  adjust  the  scale 
as  between  the  people  who  own  the  streets  in  municipalities  and  the  street 
railway  corporations  that  the  balance  will  be  somewhere  even. 

My  friend  from  Huron  made  a  little  speech  before  this  committee 
when  this  matter  first  came  up  for  consideration  the  other  day  and  he  led 
this  committee  to  beileve  —  I  can  not  conceive  that  he  believes  it  him- 
self, he  may,  but  I  have  always  had  a  higher  opinion  of  his  astuteness  than 
that  —  he  tried  to  lead  this  committee  to  believe  that  it  was  the  corporations 
who  were  behind  this  question  of  altering  the  law  concerning  franchises 
as  they  stand  on  the  statute  books  to-day.  Well,  now,  we  have  not  any- 
body in  the  state  of  Ohio  who  is  a  greater  exponent  or  a  greater  example 
or  a  better  friend  of  the  corporations  than  our  beloved  junior  senator,  and 
first  he  comes  down  here  and  says  that  perpetual  franchises  are  the  thing, 
and  the  chairman  of  the  sub-committee  in  a  kind  of  partial  report  said  that 
while  that  proposition  might  be  defended  as  a  business  proposition,  they 
had  come  to  the  conclusion  that  it  was  not  good  policy  at  this  time.  The 
next  day  the  senator  very  gravely  denied  that  he  ever  wanted  any  such 
♦53 
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thing,  and  now  he  comes  back  as  a  representative  of  the  corporations  and 
says  "all  we  want  is  to  let  the  franchise  question  alone." 

I  suppose  I  would  not  be  far  wrong  if  I  said  that  the  capitalization  of 
street  railway  corporations  in  the  state  of  Ohio  was  somewhere  in  the 
neighborhood  of  one  hundred  millions  of  dollars.  By  the  interesting 
testimony  of  the  members  from  Hamilton  before  this  committee  this  after- 
noon it  was  shown  that  in  the  case  of  the  Cincinnati  Traction  Co.  they  had 
an  investment  there  approximating  five  millions  of  dollars  and  they  had 
a  capital  stock  of  twenty-five  millions.  Now,  the  same  ratio  probably  holds 
in  other  cases,  I  know  it  does  in  Cleveland,  and  what  is  the  result?  Out 
of  the  one  hundred  millions  of  dollars  valuation  or  capitalization  of  those 
companies  in  the  state  of  Ohio,  seventy-five  millions,  or  thereabouts,  rep- 
resents the  franchise  rights  which  the  people  of  this  state  have  given 
them,  and  what  for  ?  In  some  cases  for  nothing,  in  other  cases  for  what  is 
a  mere  bagatelle,  and  what  is  worse  than  that,  under  the  arrangement 
jvhich  they  have  to-day  in  Cincinnati  by  which  the  street  railway  company 
pays  five  per  cent,  of  its  gross  receipts  into  the  city,  the  poor  people  of  the 
»'City  of  Cincinnati  have  to  pay  for  the  right  of  riding  on  the  street  cars  on 
^he  streets  of  that  city,  because  the  people  who  ride  on  the  cars  are  the 
ones  who  pay  the  city  and  not  the  street  railway  company.  Isn't  this  ques- 
tion of  sufficient  importance  to  be  taken  up  and  disposed  of  in  an  honest, 
fair  way,  so  that  th^  rights  of  the  people  and  their  streets  may  be  pro- 
tected ? 

I  wanted  the  members  of  this  committee  to  examine  the  statutes  and 
satisfy  themselves  upon  them.  I  know  they  did  not  do  it,  and  it  is  a  shame 
that  a  question  of  this  character  should  be  attempted  to  be  passed  over  in 
this  manner.  In  section  2501  and  section  2502  you  can  enumerate  some 
twelve  or  thirteen  or  fourteen  conditions  which  every  company  which 
seeks  to  get  a  new  grant  from  a  city  has  to  conform  to  before  they  can  get 
it,  and  even  at  that  the  council  of  a  municipality  to-day  cannot  take  the 
initiative  to  get  bids  on  these  propositions  but  have  to  wait  for  somebody 
to  come  along  and  apply.  They  must  go  through  all  these  technical  opera- 
tions before  they  can  get  a  grant.  That  is  policy  and  perhaps  that  is  right 
if  it  worked  fairly  for  other  corporations  who  are  seeking  to  get  into  the 
corporation  or  to  establish  other  lines,  because  everyone  must  concede  it  to 
be  true  that  new  grants  are  relatively  valueless.  The  rights  of  these  cor- 
porations which  to-day  hold  the  streets  of  our  cities  in  their  grasp  were 
not  all  granted  at  once.  We  all  remember  the  little  dinky  line  and  the 
tinkling  bell  on  the  horse-car  that  went  eight  blocks,  perhaps.     Extension 
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after  extension  have  made  those  lines  to-day  cover  the  best  portions  of  the 
city,  probably  the  only  paying  portions.  There  are  two  hundred  miles  of 
that  class  of  line  in  Cleveland. 

Now,  any  corporation  that  wants  to  get  into  one  of  our  cities  must 
go  through  the  process  and  they  have  got  to  go  through  and  over  lines  that 
are  relatively  valueless,  because  the  corporations  that  already  are  estab- 
lished have  an  absolute  and  complete  monopoly  of  the  best  lines.  Now, 
that  is  absolute  monopoly,  and  I  want  to  say  to  the  members  of  this  com- 
mittee that  it  is  that  kind  of  law-made  monopoly  and  privilege  that  is 
giving  these  people  and  these  corporations  an  unfair  advantage  in  the 
race  of  life. 

But  after  the  expiration  of  their  franchises  how  about  renewals,  when 
their  franchises  have  increased  in  value  by  the  increment  of  population? 
Can  you  have  somebody  else  come  in  and  compete  with  a  corporation  such 
as  the  Cincinnati  Traction  Co.,  for  instance,  that  wants  to  charge  five 
cents  fare  for  fifty  years  ?  There  is  a  Httle  line  at  the  end  of  section  2501 
which  says  council  may  renew  any  such  grant  at  its  expiration  upon  such 
conditions  as  may  be  considered  conducive  to  the  public  interest.  Can  you 
review  it  after  the  council  has  decided  what  is  for  the  public  interest?  Not 
at  all.  Tli-e  courts  have  said  that  the  council  has  that  discretion  in  the 
matter  which  will  not  be  reviewed  by  a  court  of  equity  except  for  fraud. 
So  I  say  to  you  that  corporations  which  hold  our  streets  to-day  will  con- 
tinue to  hold  them  under  the  law  as  it  is  and  you  cannot  get  them  out  and 
you  cannot  get  anybody  to  compete.  Is  that  right  ?  Do  you  want  to  leave 
the  law  that  way?  I  am  not  pleading  here  for  something  that  is  unjust, 
that  is  wrong,  but  I  say  it  is  our  duty  to  take  this  matter  up  and  correct 
those  things  in  the  statutes. 

The  provision  in  the  statutes  requiring  consents  was  put  in  there  by 
the  corporations  to  keep  out  competition  and  for  no  other  reason.  In 
Cleveland  we  had  a  little  experience  which  may  throw  light  on  this  ques- 
tion. The  council  advertised  for  bids  on  some  of  those  by-streets  and  side- 
alleys  relatively  valueless  for  traffic,  not  congested  and  not  used  by  the 
people  as  public  thoroughfares  to  anywhere  like  the  extent  that  the  streets 
that  the  present  lines  cover  are  used.  We  got  a  bid  of  three  cents  a  pas- 
senger, five  tickets  for  15  cents,  for  lines,  as  I  have  explained,  relatively 
valueless.  An  injunction  followed,  but  worse  than  that,  opposing  interests 
l)Ought  up  consents  on  streets  over  which  tliose  routes  were  advertised  and 
went  so  far  as  to  contract  in  writing  to  ^)ave  the  streets  at  tli.ir  own 
expense  if  the  people  thereon  would  withhold  their  consents.    They  said, 
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and  they  say  to-day,  that  a  three-cent  road  will  involve  in  financial  disaster 
and  ruin  the  men  who  inaugurate  and  try  to  operate  it.  If  they  believed  it, 
what  a  grand  example  it  would  have  been  to  have  let  them  build  the  road 
and  invite  upon  themselves  financial  disaster. 

No,  no.  They  happened  to  have  in  Cleveland  a  mayor  who  had  been 
in  the  street  railway  business  and  when  they  bought  up  a  whole  street  on 
which  they  had  not  received  a  majority  of  consents  but  had  a  majority 
of  consents  on  two  streets  that  were  almost  continuous,  he  simply  went 
in  and  changed  the  name  of  the  three  streets  to  one  and  they  had  the 
majority  of  the  consents  on  that.  Then  they  appealed  lo  the  courts  and  the 
whole  proposition  was  thrown  out  because  they  had  changed  one  little 
street  about  a  block  long  and  parallel  to  the  one  advertised  as  a  route, 
and  then  when  they  were  readvertising  the  council  was  enjoined  from 
granting  a  franchise  in  the  common  pleas  court.  This  was  dissolved  by 
the  circuit  court  on  a  full  hearing  and  continued  again  by  one  judge  of 
the  supreme  court  without  hearing;  and  upon  a  hearing  by  two  judges  of 
the  supreme  court  the  condition  exists  that  the  council  of  the  city  of  Cleve- 
land cannot  grant  a  franchise  to  a  company  for  a  three-cent  fare  for  twenty- 
five  years,  but  the  Cincinnati  Traction  Co.  is  up  here  asking  this  legislature 
to  grant  them  a  forty-four  franchise  and  a  five-cent  fare  to  shut  out  all 
competition. 

On  this  question  of  renewals  the  amendment  which  I  offered  here 
brings  them  in  as  original  grants.  Existing  companies  have  all  the  ad* 
vantage  in  competition,  being  established,  with  their  plant  built  and  all 
their  equipment.  Is  it  any  more  than  fair  and  just  and  right  that  some- 
body else  should  come  in  there  and  have  the  right  to  bid,  and  if  they  offer 
better  terms  ought  not  the  municipality  to  have  the  right  of  those  bettor 
terms?  But  you  can  not  do  that  under  the  existing  laws.  And.  moreover, 
the  amendment  provides  that  where  there  are  two  bids  of  the  same  char- 
acter, the  same  terms,  the  same  conditions,  the  council  may  give  the  fran- 
chise again  to  the  old  company. 

Now,  on  the  question  of  extensions,  every  extension  of  a  street  rail- 
road line  ought  to  expire  at  the  time  that  the  original  grant  expires,  other- 
wise competition  is  al)solutely  shut  out. 

I  think  T  have  said  enough  to  convince  every  member  of  this  coir.- 
niittee  of  the  .q:reat  importance  at  this  time  of  taking  up  this  question.  By 
putting  off  this  question  you  make  it  possil^le  that  these  laws  shall  remain 
in  force  and  that  rights  may  f)e  granted  under  them  involving  millions  of 
dollars. 
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It  is  not  difficult  to  remodel  these  sections.  That  is  of.  no  greater 
magnitude  than  many  things  that  we  have  taken  up  here  and  decided,  and 
the  immense  importance  of  the  question  demands  that  every  member  of 
this  committee  who  has  come  here  sworn  to  do  his  whole  duty  should  not 
now  when  we  have  worked  so  faithfully  and  so  honestly,  have  it  charged 
up  against  him,  as  it  will  be  charged  and  honestly  charged,  that  he  has 
shirked  his  manifest  duty. 

Mr.  Price  moved  to  amend  the  amendment  by  striking  out  the  fol- 
lowing words :  "Such  grant  or  renewal  when  so  made  by  council  shall  be 
valid  only  upon  its  receiving  a  majority  of  the  votes  thereon  at  any  general 
or  special  election  to  which  it  shall  be  submitted  as  council  may  direct." 

The  amendment  to  the  amendment  was  lost,  yeas  five,  nays  ten,  and 
the  amendment  was  then  put  and  lost,  yeas  four,  nays  twelve. 

Mr.  Gu-erin  moved  to  amend  the  report  of  the  sub-committee  by  re- 
enacting  section  2502  of  the  Revised  Statutes^  with  certain  omissions,  as 
section  35a  of  house  bill  No.  5,  as  follows : 

"No  ordinance  or  resolution  to  establish  or  define  a  street  railroad 
route  shall  be  passed,  and  no  action  inviting  proposals  to  construct  and 
operate  such  railroad  shall  be  taken  by  the  council,  and  no  ordinance  shall 
be  passed  until  public  notice  of  the  application  therefor  has  been  given  by 
the  clerk  of  the  corporation  in  one  or  more  of  the  daily  newspapers,  if  there 
be  such,  and  if  not  then  in  one  or  more  weekly  papers  published  in  the 
corporation,  for  a  period  of  at  least  three  consecutive  weeks ;  and  no  such 
grant  shall  be  made,  except  to  the  corporation,  individual  or  individuals 
that  will  agree  to  carry  passengers  upon  such  proposed  railroad  at  the 
lowest  rates  of  fare,  and  shall  have  previously  obtained  the  written  consent 
of  a  majority  of  the  property  holders  upon  each  street  or  part  thereof,  on 
the  line  of  the  proposed  street  railroad,  represented  by  the  feet  front  of 
the  property  abutting  on  the  several  streets  along  which  such  road  is  pro- 
posed to  be  constructed ;  provided,  that  no  grant  nor  renewal  of  any  grant 
for  the  construction  or  operation  of  any  street  railroad,  shall  be  valid  for 
a  greater  period  than  twenty-five  years  from  the  date  of  such  grant  or 
renewal ;  and  after  such  grant  or  renewal  of  a  grant  is  made,  whether  by 
special  or  general  ordinance,  the  municipal  corporation  shall  not,  during 
the  term  of  such  grant  or  renewal,  release  the  grantee  from  any  obligation 
or  liability  imposed  by  the  terms  of  such  grant  or  renewal  of  a  grant." 

Mr.  Allen  seconded  the  amendment,  which,  on  roll  call,  was  lost,  yeas 
seven,  nays  ten. 
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Mr.  Guerin  moved  to  amend  the  report  of  the  sub-committee  by  adding- 
ther-eto  section  3438  of  the  Revised  Statutes,  except  that  portion  of  said 
section  which  reads  as  follows:  "Except,  however,  in  granting  per- 
mission to  extend  existing  routes  in  cities  of  the  first,  second,  and  third 
grade  of  the  first  class,  and  first  grade,  second  class,  such  cities,  and  the 
companies  owning  such  route,  shall  have  the  same  rights  and  powers  they 
have  under  the  laws  and  contracts  now  existing." 

Mr.  Stage  seconded  the  amendment,  which  on  roll  call  was  lost,  yeas 
six,  nays  ten. 

Mr.  Stage  moved  as  an  amendment  that  the  report  of  the  sub-com- 
mittee on  franchises  be  amended  in  the  following  particulars : 

On  page  17,  after  section  34,  insert,  Section  34a.  "Council  shall  at 
all  times  have  power  to  acquire  or  construct  the  necessary  equipment  and 
plant  for  street  railway  service  within  such  city  or  village,  and  in  the  mak- 
ing of  any  grant  to  any  person  for  the  us?  of  the  streets  and  other  public 
places  for  street  railway  purposes  under  the  foregoing  sections,  coundl 
may  reserve  in  such  grant  the  right  to  the  municipality  to  acquire  the  real 
estate,  equipments  and  tracks  owned  or  constructed  by  such  person 
under  such  grant,  upon  such  terms  as  council  may  provide;  pro- 
vided, that  if  at  any  time  council  determines  to  acquire  the  street  railway 
property  of  any  person  constructed  under  such  grant,  the  purchase  price 
thereof  to  the  municipality  shall  not  be  less  than  the  full  market  value  of 
such  property  as  a  going  concern,  including  real  estate,  fixtures,  equipment, 
tracks  and  pavement,  plus  twenty  per  cent,  thereof,  and  provided  further, 
that  such  value  shall  in  no  case  include  any  element  of  franchise  or  good 
w'!l  and  that  there  shall  be  included  therein  nothing  for  the  right  to  use 
the  streets  and  public  places  of  such  municipality." 

Section  34^.  "When  council  of  any  municipality  determines  to  ac- 
quire or  construct  any  street  railroad  under  the  provisions  of  this  act, 
council  shall  have  power  to  cause  to  be  issued  and  sold,  bonds  of  such 
municipality  in  an  amount  sufficient  to  provide  for  such  acquisition  and 
purchase  and  to  secure  the  payment  of  said  bonds  by  a  mortgage  to  be 
executed  by  the  mayor  on  behalf  of  such  municipality ;  and  covermg  all  of 
the  prop'^.rty  of  such  street  railroad  plant  and  equipment ;  and  such  bonds 
when  so  issued  and  so  secured  by  a  pledge  of  such  property  shall  not  be 
included  in  the  debt  limit  of  any  such  municipality." 

On  roll  call  the  amendment  was  lost,  yeas  four,  nays  thirteen. 

Mr.  Worthington  moved  that  the  report  of  the  sub-committee  be  laiJ 
on  the  table.    Motion  lost. 
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The  question  now  being  on  the  adoption  of  the  report  as  amended. 

Mr.  Hypes  moved  a  reconsideration  of  the  vote  by  which  the  arbitra- 
tion amendment  of  Mr.  Guerin  was  adopted. 

Motion  to  reconsider  lost,  yeas  eight,  nays  ten. 

Mr.  Price  moved  as  an  amendment  that  sections  33,  34,  35  and  36  of 
Houfe  Bill  No.  5  be  recommended  for  passage  as  they  stand  in  the  bill. 

Mr.  Gne^in  seconded  the  amendment,  which  on  roll  call,  was  lost,  yeas 
four,  nays  thirteen. 

The  motion  to  adopt  the  report  of  the  sub-committee  as  amended  was 
then  put  and  lost,  yeas  eight,  nays  nine. 

Mr.  Price  moved  a  reconsideration  of  the  vote  by  which  the  motion  to 
adopt  the  report  of  the  sub-committee  as  amended  was  lost,  and  on  roll 
call  the  motion  to  reconsider  was  carried,  yeas  ten,  nays  six. 

A  motion  to  adjourn  was  lost,  yeas  seven,  nays  ten. 

Mr.  Williams  moved  as  an  amendment  that  the  report  of  the  sub- 
committee on  franchises  be  reported  back  to  the  house  without  recom- 
mendation. 

The  amendment  was  carried,  yeas  nine,  nays  eight. 

The  question  now  being  on  the  motion  as  amended  by  Mr.  Williams,  a 
motion  to  adjourn  was  made,  which  carried,  yeas  nine,  nays  eight. 
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